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CASES 

ARGUED  AND  DETERMINED 


THE    SUPEEME    COTJRT     ? 

OF 

NEW   SOUTH   WALES, 

AT    LAW. 

I860. 


The  Queen  against  Cousins  (a).  March  8,  9. 

ITS  A  ACS,  on  the  27th  of  February,  obtained  a  rule      Persons 

calling  on  Ricliard  Wilmot  Couaivs,  to  show  cause  are  on  the 

why  the  Court  should  notgrant  leavefor  an  information  electoral  roll, 

in  the  nature  of  a  quo  warranto,  to  be  exhibited  against  entered  as 

him — to  show  by  what  authority  he  claimed  to  be  coun-  {joid'^fease^^ 

eillor  for  the  municipality  of  Newtown,  on  the  following  hold,  and 

grounds : — 1.  That   the  names   of  persons  were  im-  quafuication, 

properly  inserted  in  the  electoral  list,  for  the  purpose  arepWTna 

of  the  election  of  a  councillor  for  Enmore  Ward,  in  the  payers,  and 

Municipality  of  Newtown,  on  the  14th  of  February  ^"Jjf^/^^^^^^ 

instant,  after  the  said  list  had  been  passed  by  the  election  of 

Council  and  published.     2.  That  the  votes  of  persons  for  a^mun*ici- 

pality. 

An  application  for  a  quo  warranto  iiifonnation  will  not  be  granted  on  the  ground 
of  the  badness  of  some  of  the  votes  given  in  favor  of  the  defendant,  unless  it  is 
shown  by  the  relator  that  if  the  votes  complained  of  are  rejected,  the  defendant 
would  be  in  a  minority. 

Persons  assessed  for  rates  are  entitled  to  pay  the  amount  at  any  moment ;  and, 
therefore,  the  proper  officer  is  justified  in  receiving  the  rat-es  of  such  persons  on  the 
day  of  the  poll,  although  the  Municipal  Council  has  resolved  that  rates  should  not 
be  received  on  that  day. 

The  ballot  boxes  had  been  opened,  and  the  poll  declared  by  the  Chairman  before  the 
time  directed  by  the  24th  section  of  the  Act.  Held,  that  although  such  opening 
and  declaration  were  clearly  illegal  -yet,  as  the  Chairman  believed  that  he  acted 
with  the  assent  of  all  parties,  and  was  not  shown  to  have  acted  from  improper 
motives — the  Court  would  not, on  this  ground,  make  absolute  a  rule  for  a  quo  toarraiUo 
information . 

(a;  Before  Stephen,  C.J.,  Milford,  J.,  and  Wine,  J. 
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^^^-         were  re^JeiiySd  at  the  election  who  had  not  duly  paid 

The  Queen    theiy^at^s.     3.  That  the  votes  of  persons  were  received 
_  •  •  • « •  ■• 

Cousins,      at.  th^. election  who  were  not  ratepayers,  liable  to  be 

aSj^i^&sed  for  the  payment  of  some  rate  within  the  mean- 

'••jng  of  the  Municipalities  Act  of  1858.     4.  That  the 

/•.'•..  •felection  of  R.  W,  Coibsins  was  not  duly  declared  pur- 

:*•.'.•     suant  to  the  24th  section  of  the  statute.     5.  That  the 

ballot  boxes  used  at  the  election  were  improperly  opened 

'\  \  in  contravention  of  the  24th  section  of  the  statute. 

By  the  afi^davit  of  the  relator  it  appeared  that  an 
election  of  one  councillor  for  Enmore  Ward,  and  one  for 
O'Connell  Ward,  took  place  on  the  14th  of  February, 
1865,  pursuant  to  a  notice  issued  by  order  of  the  return- 
ing officer.  The  notice  contained  the  following  para- 
graph— "No  peraon  will  be  allowed  to  vote,  any  portion 
of  whose  rates  are  in  arrear.  For  the  purposes  of  this 
election  no  rates  will  be  received  after  Monday,  the  13th 
instant."  The  relator  and  the  defendant  were  opposing 
candidates  for  election  as  councillors  for  Enmore  Ward, 
At  a  meeting  of  the  Council  of  the  municipality  on  the 
31st  of  January,  objection  was  taken  by  the  reIator(then 
a  councillor)  to  the  names  of  M.  Hurley  and  J,  Vaiison 
being  on  the  list  of  ratepayers,  on  the  ground  that  they 
were  servants  of  Mr.  Josephson,  and  resided  in  small 
tenements  on  his  property,  for  which  they  paid  no  rent, 
and  the  assessment  on  which  was  included  in  the  assess- 
ment at  £300  per  annum,  with  the  rate  on  which  Mr. 
Josephson  was  charged  ;  and  after  some  discussion  a 
majorityof  the  council  resolved  that  Hurley  and  Vanson 
were  not  qualified  ratepayers,  and  their  names  were 
struck  out.  The  electoral  list  so  passed  by  the  council 
was  printed  and  published.  At  the  polling  for  the 
election  of  councillors  on  the  14th  of  February,  when  the 
relator  attended  at  the  polling  places,  the  council  clerk 
thrust  into  his  hands  a  copy  of  the  electoral  list  for 
Enmore  Ward,  having  interlined  in  writing  the  names 
of  Hurley  and  VansoUy  stating  also  that  some  persons 
whose  names  were  erased  with  a  blue  line  on  the  list 
were  not  entitled  to  vote,  as  not  having  paid  their  rates. 
VaTison  afterwards  entered  the  polling  place  and  voted. 
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While  the  polling  was  going  on,  the  returning  officer  ^^^' 
and  the  council  clerk  received  payment  of  rates  from  The  Queen 
persons  whose  names  were  on  the  electoral  list,  not-  Cousins. 
withstanding  the  notice  that  such  rates  would  not  be 
received,  and  although  their  names  had  been  erased 
with  a  blue  line.  At  the  close  of  the  poll  the  ballot 
boxes  were  opened,  and  a  rough  state  of  the  poll 
declared,  "  when,"  the  relator's  affidavit  stated,  "  I 
again  verbally  protested  against  the  legality  of  the 
proceedings.  On  the  next  day,  at  noon,  a  rough  state 
of  the  poll  was  declared ;  and  on  the  following  day,  at 
noon,  the  final  state  of  the  poll  was  declared,  to  the 
effect  that  the  said  R  W.  Cousins  was  duly  elected  as 
councillor  for  the  Enmore  Ward,  in  the  said  munici- 
pality ;  and  I  then  handed  to  the  said  chairman,  as 
such  returning  officer,  a  written  protest." 

The  written  protest  was  said  to  be  "  in  consequence 
of  the  illegality  of  the  election ;  the  said  election  not 
having  been  carried  out  under  the  proper  list  of  rate- 
payers appointed  for  that  purpose  by  the  council  at 
their  meetings." 

Mr.  Joseplison  was  assessed  as  the  owner  and  occupier 
of  Enmore  House  and  grounds  at  £300  a  year.  Hurley, 
FttTi8cm,andone  Broadfoot  were  servants  in  his  employ, 
as  coachman  and  gardeners  respectively,  and  lived  in 
cottages  on  Mr.  Josephsons  property,  which  were  not 
separately  assessed,  but  included  in  the  assessment  of 
£300,  the  rate  on  which  was  alone  paid  hy  ^Ar.Josephson. 

There  were  affidavits  in  reply  ;  one  by  the  returning 
officer  at  the  recent  election  (Mr.  Kingsbury),  which 
stated  that  Hurley,  Vanson  and  Broadfoot  were  named 
on  the  electoral  rollfor  the  electoral  districtof  Newtown, 
for  1864  and  1865,  in  respect  of  the  tenements  they 
occupied,  and  had  voted  in  respect  of  such  properties 
and  qualifications  at  the  election  of  a  councillor  for 
Enmore  Ward,  in  February,  1864,  and  that  the  relator 
acted  as  returning  officer  at  such  election. 

It  appeared  that  an  application  had  been  made  to 
him  (Mr.  Kingsbury)  as  the  returning  officer,  to  allow 
these   persons   to  vote  at  the  then  coming  election, 
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^^^'  and  notice  given  that  he  would  be  held  responsible  if 
TheQuBKN  he  refused,  and  that  he  accordingly  inserted  their 
Cousins  i^an^es  in  the  list  as  above  mentioned,  and  at  the 
election  he  allowed  them  to  vote  after  they  had  made 
the  necessary  declaration.  The  affidavit  continued, 
"after  the  close  of  the  poll  I  was  requested  by 
(amongst  others)  Mr.  Munro,  on  behalf  of  the  said  F. 
If.  Holland^  to  open  the  ballot  boxes  and  declare  the 
rough  state  of  the  poll  that  evening,  which  I  declined 
to  do,  unless  the  same  were  consented  to  by  all  the  then 
councillors  of  such  municipality,  the  candidates  for 
election  at  such  election  held  that  day,  and  the  various 
scrutineers.  Afterwards,  1  was  informed  that  all  the 
said  parties  had  so  consented,  whereupon  I  opened  the 
boxes."  This  statement  was  confirmed  by  the  affidavit 
of  Munro,  the  chairman  of  the  municipality  for  the 
present  year. 

The  affidavits  in  answer  (a),  which  were  filed  by  leave 
of  the  Court,  stated  the  facts  to  be  as  follows : — That 
Munro  came  to  Holland  and  said,  "  I  have  been  going' 
round  to  some  of  the  candidates;  ha^  e  you  any  objection 
to  knowing  the  state  of  the  poll  this  evening  ?"  Holland 
replied,  "  let  the  returning  officer  do  just  as  he  likes." 
Holland  also  said  to  the  bystanders,  "  if  he  puts  the 
ballot  boxes  on  his  kitchen  fire  it  would  not  concern 
me ;  he  has  the  Act  to  guide  him,  and  if  he  tampers 
with  the  ballot  boxes  he  will  have  to  take  the  conse- 
quences." Munro  afterwards  met  Teeaon  (Holland*8 
scrutineer),  and  said  that  he  had  been  round  to  the 
candidates,  and  that  they  wished  to  know  the  state  of 
the  poll  that  evening,  if  the  returning  officer  would 
declare  it.  Teeson  asked  if  Holland  wished  to  know 
the  state  of  the  poll,  and  Micnro  said  yes;  and  Teeson 
said,  in  that  case  he  would  not  stand  in  the  way. 

Isaacs  (b)  in  support  of  the  rule.     Any  illegality,  by 
the  wrong  reception  of  votes,  especially  where,  as  here, 

(a)  See  note  (h). 

(h)  When  Salomons,  who  showed  cause  against  the  rule,  read 
the  affidavits  tending  to  show  that  the  relator  consented  to  the 
irregularity  complained  of. 
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the  electoral  roll  had  been  altered,  and  also  by  the  ^^5. 
premature  opening  of  ballot  boxes,  vitiates  the  election.  The  Qubkn 
It  is  clear  that  names  were  improperly  inserted  in  the  cousins. 
list  of  ratepayers  after  they  had  been  finally  prepared 
and  published.  The  10th  section  provides  that  "for  all 
future  electiohs  all  such  persons  (that  is  persons  named 
on  the  electoral  roll),  being  also  ratepayers  as  herein- 
after mentioned,  shall  be  and  be  deemed  to  be  electors" 
of  such  municipality.  The  11th  section  enacts  that 
"  ratepayers,  for  the  purposes  of  this  Act,  shall  be  per- 
sons who  are  liable  to  be  assessed  for  the  payment  of 
some  rate,  or  who  are  at  the  time  of  claiming  to  vote 
assessedfor  the  paymentof  some  rate — no  portion  where- 
of shall  at  that  time  be  in  arrear ;  and  every  person 
named  in  the  electoral  roll,  having  a  freehold,  leasehold, 
or  household  qualification,  shall  priTna  facie  be  deemed 
a  ratepayer."  The  first  part  of  the  10th  section  shows 
that  the  electoral  roll  was  only  to  be  the  guide  in  the 
first  election;  but  that  for  all  future  elections  ratepayers, 
whose  names  appeared  on  the  roll  for  the  municipality, 
were  to  be  the  electors.  After  the  first  election  lists 
were  to  be  prepared,  containing  the  names  of  the  rate- 
payei-s,  and  such  persons,  even  although  their  names 
might  be  omitted  from  the  electoral  roll,  were  entitled 
to  vote.  • 

Sidovioiis  contra.  Mere  irregularities  will  not  entitle 
the  relator  to  have  the  rule  made  absolute.  The  title 
of  Hurley  and  Vanson  to  have  their  names  on  the 
electoral  roll  cannot  be  questioned  in  this  proceeding. 
It  is  sufiicient  that  their  names  were  on  the  roll.  The 
authorities  are  clear  that  the  title  of  the  electors  will  not 
be  enquired  into  in  an  information  against  the  elected ; 
R.  V.  Hughes  \a).  Bayley,  J.,  in  giving  judgment, 
says,  "  In  R    v.   Mein  (b),  Lord   Kenyan  held,  that 

lAtmcs  asked  leave  to  file  affidavits  in  answer,  as  the  affidavits  just 

read  were  only  filed  this  morning  and  not  served.     He  referred  to 

Cole  on  Criminal  Informations.* 

Per  Curiam.     On  this  point  the  defendant  may  have  time  to  reply. 

Affidavits  in  answer  were  consequently  filed  and  read  during  the 

argument. 

*  p.  178. 
(a)  4  B.  &  C.  377.  (6)  3  T.  R.  697. 
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^^^-  where  the  electors  do  not  fill  a  corporate  office,  it  is 
The  Queen  allowable  to  enter  into  their  titles,  in  questioning  that 
Cousins.  ^^  ^^^  elected,  because  there  is  no  other  mode  of  doing 
it.  But  a  distinction  has  long  been  recognised  between 
such  cases  and  those  of  corporators ;  the  title  of  the 
latter  must  be  impeached  in  a  different  mode."  In  R.  v. 
Mein,  Lord  if e7i3/cm  recognised  the  authority  oiSy^iumers 
V.  I'he  King  (a),  in  which  Lord  Mansfield  held  that  the 
titles  of  persons  who  were  de  facto  members  of  a  cor- 
poration, admitted,  swora,  and  in  the  actual  enjoyment 
of  their  oflSces,  could  not  be  impeached  upon  the  trial 
of  a  quo  warranto  information  against  a  person  elected 
by  them.  Tancred  on  Quo  Warranto  (b),  and  Cole  on 
Criminal  Informations  (c)  were  also  referred  to. 

But  it  is  submitted  that  these  persons  are  electors. 
The  10th  section  enacts,  that  all  persons  named  on  any 
electoral  roll  for  the  time  being,  and  having  a  freehold, 
leeusehold,  or  household  qualification,  being  also  rate- 
payers, shall  be  deemed  to  be  electors.  The  11th 
section  describes  ratepayers  as  "  persons  liable  to  be 
assessed  for  the  payment  of  some  rate ; "  and  the  79th 
section  directs  that  "  the  rate  so  assessed  shall  be  pay- 
able by  the  tenant  or  other  person  occupying  or  in 
possession  of  the  premises,  for  which  such  rate  is  pay- 
able." The  electoral  roll  referred  to,  is  not  a  distinct 
roll  for  the  municipality,  but  the  electoral  roll  for  the 
parliamentary  district  within  which  the  municipality 
is  situated.  Persons  resident  within  the  municipality, 
whose  names  are  on  such  roll  and  are  ratepayers,  are 
entitled  to  vote,  if  only  they  have  no  rates  in  arrear. 

But  even  if  these  votes  are  invalid, it  is  submitted  that 
the  Court  will  not  dispossess  the  party  who  has  been 
declared  elected,  unless  it  can  see  a  clear  right  in  some 
other ;  R,  v.  Mashiter  (d).  R.  v.  Jefferson  (e)  is  a  dis- 
tinct authority  that  to  impeach  the  election  of  a  party 
returned  as  elected,  it  is  not  suflScient  to  allege  that 

(a)  Cowp.  507.  (6)  p.  184. 

(c)  p.  139.  id)  6  A.  &  E.  161. 

(e)  2  N.  &  M.  487  ;  S.  C,  5  B.  &  Ad.  855. 


V. 

Cousins. 
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many  of  hi.s  votes  are  bad  and  fictitious,  without  showing  ^S^- 
that  some  other  candidate  had  a  majority  of  legal  votes.  The  Quken 
And  it  is  not  shown  that  Holland  would  have  been 
returned,  even  if  all  the  votes  objected  to  by  him  had 
been  refused.  Illegalities  do  not  necessarily  vitiate  an 
election.  At  all  events  a  qiio  warranto  will  not  be 
granted  at  the  suit  of  a  person  not  ousted,  and  there- 
fore for  whom  judgment  cannot  be  given. 

The  relator  has  assented  (personally,  of  by  his  scru- 
tineer) to  the  opening  of  the  ballot  boxes ;  and  also  on 
a  former  occasion  he  has  allowed  persons  to  vote  on 
qualifications  to  which  he  now  objects.  The  Court  also 
will  not  entertain  this  application,  which  is  made  at  the 
instance  of  one  who  is  now  attempting  to  impeach  the 
defendant's  title  on  account  of  an  irregularity  in  which 
he  concurred ;  R.  v.  Mm^tlock  (a),  R,  v.  Stacey  (b),  R- 
v.  Symmons  (c).  In  R.  v.  Trevenen  (d),  the  Court 
would  not  listen  to  a  relator  who  was  present  and 
concurred  at  the  time  of  the  objectionable  election, 
even  although  he  was  then  ignorant  of  the  objection:  for 
a  corporator,it  was  said,must  betaken  to  be  cognisant 
of  the  contents  of  his  own  charter,  and  of  the  law  aris- 
ing therefrom.  In  R,  v.  Slythe  (e)  the  rule  is  qualified 
by  Abbott,  C.J.,  who  says,  "that  if  a  person  should  con- 
cur in  an  election  in  ignorance  of  some  fact  making  it 
invalid,  and  should  afterwards  come  before  the  Court 
and  show  the  objection, and  that  ithas  come  tohisknow- 
ledge  since  the  election,  and  that  it  is  a  matter  which 
ought  to  be  inquired  into,  I  would  by  no  means  have  it 
inferred  that  such  an  application  ought  not  to  be  heard." 
He  also  referred  to  R.  v.  Parky n  (/'),  and  R,  v.  Cudlipp 

(gi 

There  is  no  statutory  limit  as  to  the  time  when  a  de- 
faulting elector  should  pay  his  rates ;  and  he  may  pay 
them  to  the  proper  officer  on  the  polling  pay  as  well  as 
at  any  other  time,  and  being  then  a  ratepayer,  "  no 
portion  of  whose  rates  are  in  arrear,"  he  is  entitled  to 
vote. 

(o)  3  T.R.  300.      *  (fe)  1  T.R.  1. 

(c)  4  T.R.  223.  id)  2  B.  &  A.  339. 

(c)  6  B.  &  G.  243.  (r)  1  B.  &  Ad.  690. 

(fj)  6  T.  R.  50S ;  See  also  i?.  v.  Green,  2  Q.  B.  463. 
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^865.  Isaacs  replied.     It  ls  contended  that  these  electors 

The  Queen    could  not  be  proceeded  against  by  quo  warranto.   But 
Cousins.      assuming  that  they  could,  it  is  clear  that  they  have  no 
title — first,  because  their  nameswerenot  on  the  electoral 
'  list  of  the  municipality  [  Wise,  J.     The  statute  does  not 

require  an  electoral  list  for  the  municipality] ;  and  also 
because  they  were  not  entitled  to  be* on  such  list,  as 
being  mere  servants  of  Mr.  Joseplison  and  living  on  his 
premises.  Ji.  v.  Smith  (a)  shows  that  if  specially 
questioned  on  the  record,  the  title  of  the  electors  can  be 
impeached.  If  suflScient  cause  for  interference  be  shown 
the  Court  will,  as  a  matter  of  discretion,  allow  the 
matter  to  be  tried  whether  the  names  of  these  persons 
were  struck  off  by  the  proper  tribunal  and  after  a 
sufficient  investigation.  It  is  immaterial  whether  the 
relator,  who  was  the  opposing  candidate,  would  or  would 
not  have  been  returned,  if  these  vicious  votes  had  been 
rejected.  It  is  also  submitted  that  the  returning  officer 
was  not  the  proper  person  to  receive  these  rates,  and 
that  the  receipt  of  them  under  such  circumstances  is 
not  a  good  discharge;  and  for  this  reason  also  their  vote 
was  invalid.  As  to  the  alleged  acquiescence  in  opening 
the  ballot  box,  it  is  submitted  that  the  scrutineer  was 
not  the  relator's  agent  for  any  such  purpose.  The  affi- 
davits show  that  the  relator  did. not  acquiesce.  And  as 
to  his  having  formerly  received  these  votes  which  he  now 
objects  to,  the  circumstances  may  have  since  changed, 
or  the  objection  may  not  have  been  known.  A  relator 
is  not  disqualified  by  the  mere  circumstance  of  having 
formerly  taken  part  in  other  elections,  when  the  same 
irregularity  existed,  if  it  was  not  noticed;  i2.  v.  Benvey 
(6),  R.  V.  Morris  and  Stewart  (c).  On  the  (juestion  of 
costs,  the  Court  generally  discharges  the  rule  without 
costs,  iJ.  V.  Wardroper  (c?),  unless  the  application  is,  as 
it  was  in  that  case,  "  very  unreasonable  and  groundless." 
On  this  question,  R.  v.  Orde  (e)  was  also  referred  to. 
[Salomons  referred  to  R.  v.  Hartley  (/).] 

(a)  5  M.  &  S.  271.  {b)  1  B.  &  Ad.  684. 

(c)  3  East  213.  {d)  4  Burr.  1963. 

(c)  8  A.  &  E.  420,  ill  nota.  (/)  3  E.  &  B.  143. 
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Stephen,  C.J.     The  writ  of  quo  luarranto  issues  in         ^^^- 
order  to  obtain  substantial  justice  ;    and  the  Court,    The  Queen 
therefore,  does  not  allow  the  information  to  be  filed,  if       Cousins. 
thereby  irreparable  injury  is  likely  to  arise.     The  law 
also  requires  that  a  person  claiming  the  assistance  of 
the  Court,should  come  into  (Dourt  with  clean  hands;  and 
that  it  should  appear  that  such  person  has  not  been  an 
assenting  party  to  the  irregularity  complained  of,  or 
been  himself  guilty  of  any  such  irregularity  on  any  for- 
mer occasion.     In  the  present  case,  it  is  said  in  the  first 
place  that  three  persons,  whose  votes  were  received,  were 
not  entitled  to  vote, because  their  names  were  not  on  the 
municipal  list.    I  cannot  see  very  clearly  whether  these 
persons  had  or  had  not  a  right  to  vote ;   but  on  the 
whole,  I  think  that  they  had  no  such  right,  and  that  the 
reception  of  their  votes  was  a  mistake.     This  Munici- 
pality Act  is  very  full  of  defects,  and  it  ought  to  be 
amended.     His  Honor  then  read  the  9th,  1 0th,  and 
11th  sections.     The  first  thing  to  discover  is,  what  is  the 
electoral  roll.     If  it  is  intended  to  refer  to  the  roll  of 
electors  for  members  of  parliament,  an  Act  altering  the 
qualifications  of  these  electors  had  been  passed  since  the 
Municipalities  Act,  and  all  property  qualifications  have 
been  thereby  abolished,  and  it  is  only  necessary  now 
that  a  man  to  be  an  elector  should  have  been  a  resident 
for  six  months.     But  the  Municipalities  Act  has  been 
allowed  to  remain  as  it  was.     It  seems  to  me  that 
although  a  person  is  not  on  the  roll  he  may  be  yet 
entitled  to  vote.     But  if   he  is  on  the   roll,  that   is 
prima  facie  evidence  that  such  person  is  a  ratepayer, 
and  therefore  entitled  to  vote,  provided  he  is  stated 
to  have  a  freehold,  leasehold,  and  household  qualifi- 
cation.    Although  the  names  of  these  persons  were  not 
on  the  municipal  roll,  they  were  on  the  electoral  roll. 
It  seems  to  me  that  if  the  names  of  these  voters  vi  ere  on 
the  electoral  roll,  and  also  entered  as  having  a  freehold, 
leasehold,  or  household  qualification,  they  were  prima 
facie  ratepayers  and  entitled  to  vote.    It  seems  th  at  they 
were  not  in  fact  ratepayers.     It  is  clear  that  they  had 
not  paid  rates.    But  it  is  sufficient underthestatutethat 
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._  ^^^'         they  should  be  liable  to  assessment.     For  it  says  that  if 
The  Qdeek    a  person  is  assessed  or  liable  to  be  assessed  as  having  a 
Cousins.      freehold,  leasehold,  or  household  qualification,   he    is 
prima  facie  to  be  deemed  a  ratepayer.     I  do  not  decide 
whether  these  persons  were  liable  to  be  assessed ;  but  if 
they  were  so  liable,  and  the  Municipal  Council  has  not 
thought  fit  to  assess  them,  they  cannot  be  said  to  be 
persons  whose  rates  are  in  arrear.     If  I  am  liable  to  be 
assessed,  I  am  not  to  be  deprived  of  my  franchise, 
because  the  Council  has  not  assessed  me.     So  a  man's 
rates  cannot  be  said  to  be  in  arrear,  if  he  has  not  been 
called  on  to  pay  them,  or  has  not  been  assessed.     It 
would  be  a  diflFerent  question  if  these  persons  were 
shown  not  to  be  liable  to  be  assessed.     I  am  inclined  to 
think  that  they  were  not  so  liable;  but  there  is  no  evi- 
dence  toshowthis,  and  thereforel  must  takeit  for  gran  ted 
that  they  were  ratepayers,  and  then  the  objection  fails. 
In  receiving  the  votes  of  these  persons,  it  does  not  seem 
clear  to  me  that  the  returning  oflScer  has  done  wrong. 
The  relator  also  says — the  returning  officer  has  done 
this  in  contravention  of  the  regulation  of  the  majority 
of  the  Municipal  Council.  The  returning  officer  replies,  I 
thought  that  the  Council  had  no  power  to  make  such  a 
resolution;  I  received  these  votes  because  I  thought  that 
these  persons  were  entitled  to  vote.     On  this  part  of  the 
question  I  conclude  that  we  ought  not  to  grant  the  ap- 
plication asked  for,  because  the  defendant  has  only  re- 
ceived the  votes  of  persons  on  the  electoral  roll  who  were 
priiYUi  facie  ratepayers,  and  were  liable  to  be  assessed, 
even  although  they  were  not  assessed.     But,  further,  I 
think  the  rule  ought  not  to  be  made  absolute,  even 
assuming  that  all  these  votes  were  wrong,  and  that  the 
conduct  of  the  returning  officer  was  injudicious,  because 
it  is  the  duty  of  the  relator  to  show  that  he  is  injured  by 
what  has  been  done — not  conclusively,  it  may  be — but 
he  must  suggest  that  he  was  injured  by  it  to  some  extent. 
There  is  no  doubt  about  the  law  that  an  application  of 
this  kind  cannot  be  made  by  a  person  not  interested  in 
the  result.     The  relator  must  be  able  to  say  that  A.  has 
been  returned,  whereas  B.  ought  to  have  been  returned. 
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So  I  am  clearly  of  opinion  against  making  this  rule         ^^^- 
absolute  on  both  grounds.  The  Queen 

It  is  also  said  that  some  persons  were  allowed  to  pay  Cousins. 
rates  on  the  day  of  the  poll,  in  order  that  they  might 
be  able  to  vote,  although  the  Council  had  resolved  that 
rates  should  not  be  received  on  that  day.  The  chairman 
acting,  I  suppose,  under  advice,  says,  "  I  thought  that 
I  had  no  right  to  refuse  to  receive  these  rates  at  the  last 
moment."  It  may  be  that  if  he  had  refused  the  vote  he 
would  have  been  liable  to  an  action,  as  the  defendant 
was  in  the  case  of  Ashby  v.  White,  It  seems  to  me 
that  a  person  assessed  for  rates  is  entited  to  pay  the 
amount  at  any  moment,  and  the  chairman  is  bound  to 
receive  it,  and  at  all  events  that  such  receipt  is  not 
illegal.  If  the  chairman  had  refused  to  receive  the 
vote  of  such  persons,  I  am  not  sure  that  the  refusal 
would  not  have  been  actionable.  It  is  also  said  that 
there  was  great  irregularity  as  to  the  opening  of  the 
ballot  boxes.  The  opening  of  the  ballot  boxes  prema- 
turely was  clearly  illegal,  and  a  violation  of  the  statute 
— the  provisions  of  which  the  officer  is  bound  to  follow. 
But  it  does  not  follow  that  in  consequence  of  this  irre- 
gularity the  election  is  void,  or  that  we  are  to  help  tlie 
relator  to  make  it  void.  The  chairman  says,  "I  did  it  at 
the  request  of,  and  with  the  assent  of,  all  parties." 
That  is  no  justification  or  excuse  for  the  misconduct ; 
but  it  is  an  answer  to  the  application  by  this  relator. 
There  is  a  conflict  of  testimony  as  to  what  occurred,  on 
which  it  is  not  necessary  for  me  to  come  to  a  conclusion. 
I  am  inclined  to  think  that  the  relator  did  not  assent, 
because  he  says  that  he  never  did  assent  to  this  being 
done;  but  it  is  not  clear  that  he  did  not  lead  the  chairman 
to  suppose  that  he  had  assented.  It  may  be  that  he  did 
not  intend  to  assent;  but  he  should  have  protested  at 
once  when  he  was  asked  to  assent.  On  this  ground,  too, 
I  think  we  ought  to  refuse  the  rule.  I  do  not  think  we 
ought  to  assist  in  setting  aside  this  election  under  these 
circumstances.  It  would  be  our  duty  to  do  so  under 
circumstances  clearly  blameable,  and  where  the  parties 
had  acted  from  improper  motives.     But  in  the  present 
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^^^- case  I  do  not  think  that  we  ought  to  interfere,  because 

The  QuBBN  the  defendant  did  not  act  from  a  bad  intention,  but 
Cousins.  supposing  that  he  acted  with  the  assent  of  all  parties. 
1  also  think  that  the  rule  must  be  discharged  without 
costs,  because  it  has  been  shown  that  the  defendant 
acted  illegally,  and  has  been  elected  after  irregularities 
contributing  to  his  rebura  ;  and  the  relator  had  good 
ground  for  supposing  that  the  election  was  bad,  because 
an  illegal  act,  namely,  the  opening  the  ballot  boxes, 
had  certainly  been  committed. 

MiLFORD,  J.  The  Chief  Justice  has  gone  fully  into 
the  case,  and  I  concur  to  all  that  he  has  said.  I  am  of 
opinion  that  a  quo  warravto  ought  not  to  issue  to  set 
aside  this  election.  It  is  doubtlul  whether  these  three 
persons  were  entitled  to  vote  or  not ;  but  however  that 
may  be,  it  appears  that  the  exclusion  of  these  votes 
would  not  affect  the  result  of  the  election.  With  regard 
to  the  receipt  of  the  rates  on  the  day  of  the  election, 
the  statute  says  nothing  to  prevent  the  payment  up  to 
the  time  of  the  election  ;  and  the  clerk  of  the  Council 
is,  I  should  think,  the  proper  person  to  receive  them, 
and  to  give  a  valid  discharge.  As  to  the  opening  of 
the  ball  otboxeja,  the  election  was  over  when  this  occurred, 
and  all  the  parties  had  given  their  votes.  It  is  not 
suggested  that  there  had  been  any  tampering  with  the 
votes  ;  and  if  this  be  so,  why  should  the  irregular  con- 
duct of  the  returning  officer  vitiate  the  election  ?  I  do  not 
think  that  if  the  question  were  to  be  decided  by  strict 
law,  that  this  would  be  a  sufficient  ground  for  setting 
aside  the  election  ;  but  certainly  not  on  an  application 
for  leave  to  file  a  quo  warranto  information,  which  is 
a  matter  of  discretion.  But  as  such  irregularities  oc- 
curred, I  think  the  rule  should  be  discharged  without 
costs. 

Wise,  J.  I  am  of  the  same  opinion.  The  first  four 
points  can  be  dealt  with  generally.  Whatever  be  the 
right  construction  of  the  10th  and  11th  sections,  it 
would  be  contrary  to  law  to  initiatealongand  expensive 
proceeding,  involving  a  trial  by  jury,  without  some 
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glimmeringof  light  as  to whattheresultof  that  proceed-         ^^^' 
ing  would  be.     The  relator  asks  that  there  may  be  a    The  Queen 
trial  whether  these  persons  are  entitled  to  vote,  and  he      cJousins. 
does  not  show  that  as  the  result  of  the  trial  the  defen- 
dant would  be  ousted.     The  cases  show  that  on   an 
application  to  set  aside  an  election  for  defects  in  the 
title  of  the  electors,  you  must  shew  that  the  result  of 
the  enquiry  would  be  that  such  election  would  be  set 
aside.      In  the  present  case,  it  was  necessary  to  show 
that  there  was  ground  for  supposing  that  the  reception 
of  these  votes  turned    the  election  in  favour  of  the 
elected,  that  is,  the  defendant. 

My  impression  is,  that  any  person  named  on  the 
electoral  roll,  and  also  having  a  freehold,  leasehold,  or 
household  qualification,  would  be  entitled  to  vote,  pro- 
vided he  had  paid  the  rates  for  which  he  had  been 
assessed;  and  that  it  would  be  illegal  to  refuse  the  rates 
on  the  day  of  election.  As  it  appears  that  there  were 
persons  willing  to  pay,  and  also  other  persons  willing 
to  receive  the  rates,  the  natural  inference  is  that  the 
proper  person  received  them.  As  money  was  tendered 
and  received,  it  must  be  taken  that  it  was  received  by 
the  proper  person.  Under  the  11th  section,  the  being 
on  the  electoral  roll,  and  having  a  freehold,  leasehold, 
or  household  qualification,  is  not  conclusive  evidence 
in  favour  of  a  person  being  an  elector  ;  and  if  it  can 
be  shown  that  such  person  is  not  a  ratepayer,  and  does 
not  possess  the  qualification,  an  enquiry  might  take 
place  as  to  what  title  to  vote  he  possessed.  I  am  in- 
clined to  think  that  the  natural  inference,  from  what 
appears  on  the  aflSdavits,  is,  that  it  is  not  shown  that 
the  relator  did  not  assent ;  and  I  am  inclined  to  think 
that  whether  he  assented  or  not  in  his  own  mind,  he 
led  the  other  side  to  think  that  he  had  assented  (a). 
Rule  discharged  without  costs. 


(a)  In  /^  V.  Parry*  the  rule  waa  discharged  without  costs. 
*  0  A.  &  E.  823. 
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1865. 


March  14. 

The  chairman 
ofaMunicipal 
Council,  who 
by  sect.  35  of 
the  Mnnici- 
palities  Act 
of  1858,  is  the 
returning 
officer  at  the 
election  of 
councillors, 
is  disqualified 
as  returning 
officer  from 
being  elected 
a  councillor 
p.t  the  election 
where  he 
presides ;  and 
sect.  34,  which 
provides  that 
every  retiring 
councillor 
may,  if  other- 
wise qualified, 
be  re-elected, 
does  not 
qualify  the 
chairman, 
being  a  re- 
tiring coun- 
cillor, to 
act  as  return- 
ing officer ; 
and,  there- 
fore, if  he  be 
returned,  the 
election  is 
void. 

whether  the 
chairman,  if  a 
candidate  for 
election  as 
councillor, 
can,  under 
sect.  16,  ap- 
point a  sub- 
stitute to  act 
for  him  as 
returning 
officer. 


The  Queen  against  North  (a). 

CfALOMONS,  on  the  14th  of  March,  obtained  a  rule 
calling  on  Samuel  Charles  Valentine  North  to 
show  cause  why  the  Court  should  not  grant  leave  for 
an  information  in  the  nature  of  a  quo  wai^ranto,  to  be 
exhibited  against  him — to  show  by  what  authority  he 
claimed  to  use,  have,  and  occupy  the  office  of  an  alder- 
man for  the  municipality  of  Albury — upon  the  grounds, 
first,  that  being  the  Mayor  for  the  city  of  Albury  for 
the  municipal  year,  commencing  in  1864,  and  acting  by 
virtue  of  that  office  as  the  returning  officer  at  the  elec- 
tion of  aldermen  on  the  7th  of  February,  1865,  in 
accordance  with  the  Municipalities  Act  of  1858,  his 
election  and  return  as  an  alderman  whilst  so  acting, 
and  his  subsequent  election  as  Mayor,  were  illegal  and 
void ;  and  secondly,  that  being  at  the  said  election  in 
February,  1865,  the  Mayor,  &c.,  he  was  disqualified  by 
the  39th  section  of  the  Act  from  being  an  alderman, 
and  therefore  his  election  as  such,  and  subsequent 
election  as  Mayor  for  the  municipal  year,  commencing 
in  1865,  were  illegal  and  void. 

The  following  facts  appeared  by  the  affidavits  in  sup- 
port of  the  rule  : — North,  against  whom  the  present  ap- 
plication was  made,  was  elected  .-m  alderman  in  February, 
1862  ;  and  in  February,  1864,  he  was  elected  Mayor. 
In  February,  1865,  he  retired,  having  completed  his 
term  of  office  in  accordance  with  the  84th  section  of  the 
Act.  Mr.  North,  as  such  Mayor  and  returning  officer, 
presided  over  the  meeting  of  ratepayers,  &c.,  on  the  7th 
of  February  (of  which  due  notice  had  been  given),  when 
seven  candidates  were  dulj'  nominated.  A  poll  having 
beep  demanded  on  the  1 4th,  he  (North)  "  duly  took  his 
seat  at  the  Court  House,  Albury,  as  presiding  and  re- 
turning officer,  at  nine  o'clock  in  the  forenoon,  and 
remained  there  until  four  o'clock  in  the  afternoon,  when 
the  poll  was  duly  closed,  and  during  that  time  took  the 

{a)  Before  Stephen,  C.  J.,  and  Wise,  J. 
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votes  of  all  persons  who  tendered  their  votes  at  such 
election.  On  the  following  day,  North,  as  such  Mayor  r*^®  Queen 
and  returning  officer,  officially  declared  the  state  of  the  North. 
poll,  when  it  appeared  that  he  (Noiih),  L.  Jones,  and 
T.  Field  were  at  the  head  of  the  poll  ;  and  on  the  next 
day  (the  16th)  he  officially  declared  these  gentlemen 
duly  elected.  North  duly  made  the  necessary  decla- 
ration of  office,  in  accordance  with  the  44th  section  of 
the  Act;  and  on  the  17th  of  February,  at  a  meeting  of 
the  aldermen  he  was  nominated  as  a  candidate  to  fill 
the  office  of  Mayor,  as  also  Mr.  Blackmore,  and  NoHh 
was  by  a  majority  chosen  Mayor  for  the  ensuing  year. 

Salovvms  in  support  of  the  rule.  The  objection  March  14. 
chiefly  relied  on  is,  that  the  defendant  being  returning 
officer  returned  himself  as  councillor.  The  16th  section 
of  the  Municipalities  Act  of  1858  (a)  enacts,  that  "in 
case  the  returning  officer,  or  any  other  presiding  officer, 
shall  be  prevented  from  attending  any  of  his  duties  by 
illness  or  other  sufficient  cause,  he  may,  by  writing 
under  his  hand,  appoint  a  substitute  to  act  for  him." 
It  is  submitted  that  being  a  candidate  is  a  sufficient 
cause,  and  that  the  defendant  should  have  availed  him- 
self of  the  power  given  by  this  section.  The  39th 
section  provides  that  the  "  holding  any  office  or  place 
of  profit  under  or  in  the  gift  or  disposal  of  the  Council," 
shall  be  disqualified  from  being  a  councillor.  The 
office  of  chairman  is,  it  is  submitted,  included  in  this 
limitation.  In  the  correspending  section  of  the  Im- 
perial Act,  the  28th  section  of  the  5  and  6  Vic,  c.  76, 
there  are  the  additional  words,  "other  than  the  Mayor." 
It  has  been  recently  held  in  R.  v.  Owens  (6),  that  not- 
withstanding these  words  the  Mayor  cannot  act  as 
returning  officer,  although  he  is  rendered  eligible  for 
election  ;  and  as  he  had  acted  as  returning  officer,  the 
election  was  held  to  be  void. 

Martin,  Q.C.,  contra.     There  are  no  sections  in  the 
Imperial  Act  like  the  31st  and  34th  sections  of  the 

(a)  22  Vic,  No.  13.        (6)  2  E.  &  E.  93 ;  28  L.  J.  Q.  B.  316. 
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18^5.  Colonial  Act.  The  3 1  st  section  pro v  ides  that  the  chair- 
The  QoBEK  man  "  shall  go  out  of  office  at  the  next  annual  election 
North.  ^^  councillors,  but  may  then  be  re-elected ;"  and  the 
34th  section,  after  providing  that  one-third  of  the 
Council  shall  retire  on  the  1st  Tuesday  in  February,  in 
each  and  every  year,  enacts  that  "the councillors  longest 
in  the  Council  shall  first  retire,  and  every  retiring  coun- 
cillor may,  if  otherwise  qualified,  be  re-elected."  This 
latter  section  renders  every  re  tiring  councillor,  not  other- 
wise disqualified,  eligible  for  re-election  ;  and  as  the 
35th  section  directs  that  the  chairman  for  the  time  being 
shall  be  the  returning  officer,  the  sections  taken  together 
are  a  legislative  declaration  that  the  chairman,  when  a 
retiring  councillor,  is  eligible  for  election,  although  he 
must  ex  officio  act  as  returning  officer.  The  16  Ih  section, 
which  empowers  the  chairman  to  appoint  a  substitute  if 
prevented  from  attending  any  of  his  duties  "by  illness 
or  other  sufficient  cause,"  was  never  intended  to  apply  to 
cases  like  this.  The  w^ord  "  prevented,"  must  mean  by 
some  power  superior  to  himself,  and  cannot  be  under- 
stood to  refer  to  a  case  where  a  man  creates  the  impedi- 
ment himself  (a).  Neither  for  the  same  reason  could 
the  councillors,  under  the  57th  section,  appoint  one  of 
themselves  to  perform  his  duty.  In  Omens'  case, 
Gromptony  J.,  expressed  his  opinion  that  the  power  to 
appoint  a  substitute  did  not  exist  in  a  case  like  this. 
The  chairman  could  not  retire  from  his  duties,  and  he 
had  no  power  to  appoint  a  substitute ;  and  so  being 
expressly  made  eligible,  and  being  necessarily  the 
returning  officer,  he  had  no  alternative  to  the  course 
of  still  acting.  He  could  not  resign  without  exposing 
himself  to  a  tine  of  £50  under  the  45th  section,  neither 
could  he  appoint  a  substitute. 

The  case  of  R.  v.  Oivens  decides  merely  that,  under 
the  language  of  the  Imperial  Act,  the  Mayor  is  not 
eligible ;  but  the  words  of  the  colonial  statute  direct 
that  thechairman  shall  be  the  returning  officer,and  pro- 
vide also  that  he  is  eligible  for  re-election.     As  to  the 

(a)  On  this  point  see  i?.  v.  Thurloio  (15th  October,  1851). 


V. 

North. 
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decision  of  this  Court  in  jB.  v.  Hill  (a),  that  case  was  1866. 
decided  merely  on  the  ground  of  the  knowledge,  by  the  ^he  Qubex 
electors,  of  the  disqualification  of  Mr.  Hill  (the  Mayor), 
and  on  the  authority  of  Gosling  v.  Veley  (b),  and  has  no 
application  to  the  present  case.  The  following  passage 
from  the  judgment  of  the  Chief  Justice  rather  supports 
the  argument  now  advanced — "  Had  we  found  an  ex- 
press enactment  that  the  Mayor  might  be  again  elected, 
and  no  enactment  providing  a  substitute  for  the  dis- 
charge, in  such  case,  of  his  official  duties,  we  might 
have  been  led  to  hold,  notwithstanding  their  apparent 
incompatibility,  that  the  two  characters  of  declaring  or 
returning  a  candidate  were  sustainable  by  him,  by  reason 
of  the  necessity  of  the  thing,  lest  the  intention  of  the 
legislature  should  be  frustrated." 

On  the  question  of  costs,  it  will  be  contended  on  the 
other  side  that  the  Court  has  no  discretion,  but  that 
under  the  9  Ann,  c.  20,  s.  5  (c),  the  relator,  if  success- 
ful, is  entitled  to  his  costs.  It  is  submitted,  however, 
that  that  statute,  not  being  a  statute  of  the  realm,  but 
limited  by  the  first  section  to  that  part  of  Great  Britain 
called  England  and  Wales  (excluding,  therefore,  Ber- 
wick upon  Tweed),  is  not  in  force  in  this  colony.  As 
municipal  institutions  did  not  exist  in  this  colony  at  the 
time  of  the  passing  of  the  9  G.  IV.,  c.  83,  statutes  regu- 
lating them  cannot  be  held  to  be  applicable  under  the 
24tli  section  of  that  statute  ;  Whicker  v.  Hume  (d). 

Salomons,  in  reply,  on  the  question  of  costs.  The 
Court  will  not  deprive  the  relator  of  the  costs  to  which, 
under  the  9  Ann,  c.  20,  he  is  entitled.  Crompton,  J., 
in  R.  V.  Hartley  (e),  says,  "  we  have  no  power  to  de- 
prive the  relator,  who  has  committed  no  fault,  of  the 
costs  which  the  law  gives  him.  The  office  being  full, 
there  must  be  a  formal  information  and  ouster  to  set  the 

(a)  December,  1860.  (b)  7  Q.  B.  439. 

(c)  The  words  of  the  section  are — "  It  shall  and  may  be  lawful 
to  and  for  the  said  Courts  respectively  to  give  iudgment  that  the 
relator  or  relators,  in  sucli  information  named,  shall  recover  his  or 
their  costs  of  such  prosecution." 

(d)  14  Bear.  626  ;  7  H.  L,  Ca.  153.  {e)  3  E.  &  B.  143. 

B— 4 
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1865.         corporation  right;  and  then  the  costs  of  an  information 
^'he  Qi  EEN     and  ouster  are  regulated  by  the  statute." 

V. 

North.  Stephen,  C.  J.     In  accordance  with  first  principles 

the  defendant  cannot  act  as  a  Judge  in  his  own  case.  It 
cannot  be  supposed  that  the  legislature  intended,  unless 
the  words  are  clear  and  unmistakeable,  that  he  should 
so  act.  There  may  be  some  difficulty  in  the  case,  on 
the  assumption  that  he  cannot  appoint  a  substitute. 
But  I  think  that  he  could  appoint  a  substitute  under 
such  circumstances,  and  that  his  being  a  candidate 
would  be  a  sufficient  cause  under  the  16th  section.  It 
is  a  legal  or  moral  incapacity  which  prevents  him  from 
discharging  his  duty  as  returning  officer  in  an  election 
at  which  he  is  a  candidate. 

We  make  the  rule  absolute  without  saying  anything 
as  to  costs.  The  reason  assigned  in  R.  v.  Hartley^  is 
that  the  office  being  full,  though  wrongly,  there  must 
be  a  judgment  to  make  it  void.  We  both  think  that 
the  defendant  ought  to  pay  these  costs.  But  it  is  a 
possible  case  that  the  relator  might  eventually  fail  in 
the  case. 

Wise,  J.  The  defendant  cannot  fill  two  inconsistent 
offices ;  he  cannot  be  judge  and  suitor  in  the  same  cause ; 
but  he  has,  as  returning  officer,  acted  as  a  judge  in  his 
own  cause.  It  isnot  necessary  to  decide  whether,  under 
the  16th  section,  he  can  appoint  a  substitute  under  such 
circumstances. 

The  rule  is  made  absolute.  On  the  question,  whether 
making  the  inile  absolute  entitles  the  relator  to  his  costs^ 
I  give  no  opinion. 
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1865. 

The  Queen  against  Moon  (a). 

OTEPHEN,  on  tlie  27th  of  February,  obtained  a  An  infant  is 

rule  calling  on  Thomas  Moon  to  show  cause  why  ^  el&cted  ^ 

an  information  in  the  nature  of  a  quo  ivarranto  should  councillor  for 

not  issue — calling  on  him  to  show  by  what  authority  he  under  the  22 

claimed  to  hold  the  office  of  councillor  of  the  munici-  ^^^'*  ^?'  ^^' 

bembUy  an 

pality  of  Waterloo — upon  the  ground  that  he  was,  at  the  infant  named 

time  of  his  election,  and  is,  an  infant  under  the  age  of  ^^  roU^nd 

twenty-one  years,  and,  therefore,  disqualified  by  law  beingarate- 
^        i_   ij«  1-     /c  payer,  is  coui- 

from  noiamg  sucn  omce.  petenttovote. 

To  the  affidavit  in  support  of  the  application  was 

attached  a  certificate  of  the  defendant's  baptism,  from 

which  it  appeared  that  he  was  born  in  April,  1845. 

Stephen  in  support  of  the  rule.  An  infant  does  not  March  8. 
possess  the  qualification  of  an  elector,  for  part  of  that 
qualification  is  being  of  mature  years,  and  therefore  an 
infant  cannot  be  elected  chairman,  councillor,  or  auditor, 
under  the  9th  section  of  the  Municipalities  Act  (b).  If 
an  infant  is  eligible  for  election  as  councillor,  he  can  by 
the  81st  section  be  elected  chairman ;  and  by  the  32nd 
section  the  chairman  is  made  ex  officio  a  justice  of  the 
peace.  But  it  is  clear  that  an  infant  cannot  be  a  justice 
of  the  peace,  for  he  cannot  generally  do  an  act  which 
requires  an  oath,  as  he  cannot  do  fealty,  Com,  Dig.  (c) ; 
and  the  same  authority  says  he  cannot  be  a  mayor  of  a 
corporation,  nor  elected  a  burgess  of  one.  In  i?.  v. 
Carter  (d),  it  appeared  by  the  pleadings  on  the  record 
that  the  defendant,  when  an  infant  under  six  years  of 
age,  had  been  elected  a  burgess  of  the  borough  of  Forts- 
mouth,  and  sworn  in  after  he  had  attained  the  age  of 
twenty-one;  and  the  election  was  held  bad,  on  the 
ground  that  the  person  elected  must  at  the  time  of  the 
election  possess  a  present  legal  capacity  of  being  sworn. 

(a)  Before  StepJien^  C.  J.,  and  Wise,  J.      (6)  22  Vic,  No.  13 
(e)  Enfant  (C.  1.),  citing  Co.  Lit.  65  h,      (rf)  Cowp.  220. 
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1866.         He  also  referred  to  R.  v.  WhiUy  cited  in  Selwyn's  Nisi 
TheQiTKEN    Prius  (a).     [Stephen,  C.  J.,  referred  to  BacorCa  Abridge- 
^^^        ment,  Offices  1  (6).] 

Salomons  showed  cause.  The  affidavit  shows  that 
the  respondent  is  on  the  electoral  roll  and  a  ratepayer, 
and  therefore  by  s.  10  he  is  an  elector,  and  is  eligible  to 
be  a  councillor ;  and  the  Court  cannot  enquire,  because 
it  is  not  the  proper  tribunal  for  that  purpose,  into  the 
question  of  the  respondent's  qualification.  Martin  v. 
Nicholson  (c)  was  decided  on  this  ground.  But  if  he  is 
an  elector,  he  might  clearly  be  a  councillor,  unless  dis- 
qualified by  the  d9th  section.  This  alleged  defect  is  a 
defect  in  the  defendant's  title  as  an  elector,  and  there- 
fore ought  to  have  been  questioned  in  an  information 
against  him  in  that  capacity,  and  not  indirectly  in 
a  proceeding  against  him  as  the  elected;  R.  v. 
Hughes  (d),  cited  in  Tancred  on  Informations  (e). 
In  R.  V.  Carter  this  point  was  taken;  but  the  Court,  de- 
clining to  decide  the  case  on  this  ground,  decided  it  on 
the  construction  of  the  charter.  The  question  as  to  the 
capacity  of  an  infant  to  be  an  elector,  or  elected  for 
parliament,  which  is  raised  in  Coke's  Institutes  (/)>  was 
considered  so  doubtful  that  it  was  thought  proper  to 
settle  it  by  the  7  &  8  W.  III.,  c.  25.  The  Court  will 
refuse  also  to  make  the  rule  absolute,  on  the  ground  of 
convenience ;  and  at  all  events  will  allow  the  defendant 
to  disclaim,  as  was  done  in  R.  v.  Morton  (g).  R.  v. 
Harvey  Qi),  and  JR.  v.  QuayU  (t)  were  referred  to. 

Stephen  in  reply.  The  relator  is  not  questioning  the 
title  of  the  electors  as  was  sought  to  be  done  in  R.  v. 
Hughes y  but  the  title  of  the  elected,  because  he  is  himself 
ineligible ;  no  other  or  earlier  application  could  have 
been  made,  for  there  is  nothing  to  show  that  he  claimed 
to  vote  as  an  elector. 

(a)  2  Vol.  1068  (h.) ;  see  Harr.  Dig.  3274. 
(6)  And  see  Corporations  (E)  s.  6.  (c)  27th  September,  1850. 

{d)  4  B.  &  C.  368.  (e)  p.  198.         (/)  4  Inst.  47. 

{g)  4  Q.  B.  146 ;  but  see  R,  v.  Hartley,  8  K  &  B.  148. 
[h)  3  Q.  B.  475.  (i)  11  A^  &  E.  508. 
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Stephen,  C.  J.  I  am  of  opinion  that  this  rule  must  1866. 
be  made  absolute.  But  the  defendant  has  leave  to  dis-  The  Queen 
claim  within  twenty-four  hours,  otherwise  the  information 
may  be  filed.  The  Court  has  a  discretion  in  granting 
applications  of  this  kind,  and  will  refuse  them,  either  if 
the  relator  has  been  a  partaker  in,  or  has  acceded  to,  the 
irregularity  complained  of — or  if  the  corporation  will, 
by  the  proceeding,  be  destroyed.  Such  applications  are 
also  refused  where  it  appears  that  there  is  the  same  defect 
in  the  title  of  the  relator  as  there  is  in  the  title  of  the 
other  side  ;  in  other  words,  the  applicant  must  show  a 
better  title. 

I  have  no  doubt  that  an  infant  cannot  be  elected  a 
councillor.  I  am  inclined  to  think  that  he  may  vote ; 
but  it  is  not  necessary  to  decide  the  point ;  for  assuming 
that  he  can  vote,  I  am  of  opinion  that  he  cannot  be 
elected  a  councillor.  If  he  could  be,  he  might  be  elected 
chairman,  and  would  be,  therefore,  ex  officio  a  justice  of 
the  peace.  But  an  infant  could  not  be  a  justice  of  the 
peace.  The  authorities,  as  cited  in  Comyn's  Digest,  and 
Bacon's  Abridgement,  show  that  an  infant  cannot  be  a 
burgess.  He  may  possess  in  fact  every  natural  qualifi- 
cation. But  the  line  must  be  drawn  somewhere,  and 
thie  law  of  England  has  drawn  the  line  at  the  age  of 
twenty-one.  In  America,  no  one  can  be  a  member  of 
the  house  of  representatives  unless  he  is  twenty-five. 
Neither  does  it  follow  that,  because  the  statute  says  that 
a  councillor  must  possess  certain  qualifications,  those  are 
the  only  qualifications  which  he  must  possess.  The 
office  of  councillor  is  an  office  of  trust,  and  there  is 
attached  to  it  a  power  to  tax  and  also  to  expend.  Such  an 
office  should  be  held  by  persons  of  skill  and  discretion  ; 
and  it  is  presumed  that  persons  not  of  the  age  of  twenty- 
one  do  not  possess  these  qualifications.  An  infant  can 
hold  some  ministerial  offices.  It  is  said  that  an  infant 
can  sit  in  the  House  of  Commons ;  and  no  doubt  they 
were  elected  till  the  statute  of  7  &  8  W.  III.,  c.  25. 
Coke  says  an  infant  cannot  be  an  elector  or  elected,  yet 
he  may  have  property  and  may  be  taxed,  and  process  to 
enforce   payment  may  go  against  him.      The   same 


22  SUPREME  COURT  REPORTS. 

1865.         authority  shows  that  he  may  not  sit  in  the  House  of 
The  QvEEN    Lords,  but  he  maybe  a  peer ;  he  may  have  an  inchoate, 
^-  ^         but  not  a  perfect  right. 

Wise,  J.  The  argument  derived  from  the  maxim 
expressio  uniiig  est  exclusio  alterius,  is  xmfounded  ;  for 
it  is  not  necessar}'  that  the  statute  should  say  that  every 
baby  in  arms  is  not  qualified ;  neither  does  it  follow, 
because  some  disqualifications  are  specified,  that  all  pre- 
existing disqualifications  are  got  rid  of.  Infants  are  not 
capable  of  holding  ofi&ces  which  require  discretion.  The 
line  limiting  the  age  must  be  drawn  somewhere,  and 
when  drawn  it  must  be  kept ;  and  an  enquiry  cannot  be 
made  as  to  the  capacity  of  any  particular  person.  An 
arbitrary  rule  must  be  followed.  The  oflSce  of  councillor 
is  an  office  of  trust.  A  councillor  may  be  a  chairman ; 
he  may  indirectly  affect  the  property  of  others ;  he  has 
to  determine  the  appropriation  of  taxes  and  to  manage 
public  money ;  and,  therefore,  according  to  the  principle 
recognised  in  Claridge  v.  Evelyn  (a),  an  infant  is 
ineligible  for  such  an  office.  In  that  case  it  was  held 
that  an  infant  could  not  be  appointed  to  the  office  of 
clerk  of  a  Court  of  Bequests,  because  it  was  part  of  the 
duty  of  that  officer  to  receive  the  money  of  suitors,  and 
the  office  was  therefore  one  of  pecuniary  trust.  If  the 
statute  had  said  that  every  one  on  the  electoral  roll,  being 
a  ratepayer,  should  be  eligible  to  be  elected  councillor, 
the  argument  would  have  been  stronger ;  but  the  words 
are,  no  person  shall  be  eligible  imless  he  shall  hold  a 
qualification  as  an  elector.  I  am  inclined  to  think, 
although  I  give  no  opinion  on  the  point,  that  an  infant 
whose  name  is  on  the  roll,  and  who  is  a  ratepayer,  has  a 
right  to  vote.  Another  reason  why  an  infant  is  incapable  of 
being  a  councillor,  is  the  existence  of  a  clause  {b)  imposing 
a  fine  for  refusing  to  accept  the  office ;  for  an  infant  is  not 
liable  to  a  penalty  for  non-feasance  under  ordinary  cir- 
cumstances. This  question  was  much  discussed  in  i2.  v. 
Sutton  (c),  in  which  case  the  defendant,  who  was  only 

(a)  5  B.  &  A.  81.  (h)  s.  45. 

(c)  3  A.  &  E.  597. 


V, 

Moon. 
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eleven  years  old,  had  inherited  land  charged  with  the  1865. 
repair  of  a  bridge.  His  guai'dian  in  socage  resided  on  the  "rhe  Queen 
property ;  but  the  infant  was  being  educated  from  home, 
although  passing  his  vacations  there,  and  occasionally 
residing  there ;  and  the  Court  held  that  he  was  not 
chargeable  by  indictment  for  the  non-feasance  of  not 
repairing  the  bridge.  The  rule  will  be  absolute,  or,  on 
the  defendant's  counselin  Court  undertaking  to  disclaim, 
the  rule  will  be  discharged  without  costs. 

Judgment  accordingly. 


Ex  parte  Hickey  (a).  March  14. 

rpHIS  was  a  rule  calling  on  E.  A.  Hickey  to  show  The  64th 

-L     cause  why   an  order  made  at  his  instance  by  S^^SlS^t 

MUford,  J.,  in  Chambers,  directing  a  prohibition  to  Actprovidos 

issue,  to  restrain  the  District  Court  Judge  of  the  Hunter  fendant  shall 

River  district  from  proceeding  on  a  judgment  against  ?/!l*PJ®^ 

Hickey  by  default,  should  not  be  set  aside.  upon  due 

It  appeared  from  the  affidavits  that  the  applicant  (Mr.  ^^  of  the' 

Hickey)  was  sued  in  the  Hunter  River  District  Court,  8ummon8,may 

holden  at  East  Maitland,  in  February,  1865,  and  that  SS^of  the 

when  the  cause  was  called  on,  on  the  sixth  of  that  ^^^•"    ^^ 

month,  the  defendant  did  not  appear,  but  an  affidavit  and  sufficiency 

by  John  Mackinlay,  head  bailiff  of  the  Sydney  District  ^f*^^^^^ 

Court,  was  handed  in  by  the  plaintiff,  which  stated  that  of  the  sum- 

the  deponent,  on  the  25th  of  January,  1865,  served  the  Slf^J^on 

summons,  "by  delivering  the  same  to  a  waiter  at  the  of  the  District 

Union  Club,  Bligh-street,  Sydney,  who  said  that  the  de-  and  the\jourt 

fendant  would  be  in  the  Club  House  in  the  course  of  J^^  ^?*  ^*®'" 

fere  vnlJi  the 
the  day,  when  he  would  give  him  the  summons.''     It  exercise  of 

also  appeared  from  the  affidavit  of  Mr.  O'Meagher,  who  ^y^p^Mbm^^^^ 

was  the  applicant's  attorney  in  the  present  motion,  that 

when  the  cause  was  called  on  in  the  District  Com-t,  he 

stated  to  his  Honor,  as  amicus  curia,  "  that  the  Court 

had  no  jurisdiction,  and  that  the  affidavit  of  the  bailiff 

who  served  the  summons  was  not  sufficient  to  warrant 

his  Honor  proceeding  ex  parte,  &c. ; "  he  said  also  that 

(a)  Before  Stephen^  C.  J.,  and  Wise,  J, 
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1865.  he  did  not  appear  for  the  defendant,  lest  he  should 
Ex  parte  prejudice  any  right  of  Mr.  Hickey,  to  take  any  ulterior 
HioKBY.  objection  to  the  proceeding,  and  handed  in  two  affidavits 
— one  by  Mr.  Hicheyy  which  was  sworn  at  Maitland,  on 
the  6th  of  February,  which  stated,  "I,  on  Saturday  last, 
for  the  first  time,  saw  by  the  MaiUand  Mercury  that  I 
was  being  sued  in  this  Court.  I  have  not  been  served  with 
a  summons  either  personally  nor  at  my  residence,  nor 
has  the  service  of  the  same  come  to  my  knowledge  in  any 
way."  The  other  affidavit  stated  his  residence  to  be  in 
Hunter-street,  Sydney,  and  not  at  the  Union  Club. 
The  learned  Judge  stated  that  he  was  satisfied  that  the 
service  of  the  summons  had  come  to  the  defendant's 
knowledge,  and  ultimately  gave  a  verdict  for  the  plaintiff 
for  £69  9s.  6d. 

Salomons  in  support  of  the  rule.  Robinson  v.  Lenag- 
han  (a)  is  a  distinct  authority  that  the  mode  of  proof 
of  the  service  of  the  summons,  under  the  64th  section  of 
the  District  Court  Act,  is  in  the  discretion  of  the  Judge ; 
and  that  as  he  has  held  the  evidence  before  him  on  affi- 
davit sufficient  proof,  this  Court  has  no  power  to  inter- 
fere by  prohibition.  In  Robinson  v.  Lenaghan  the 
summons  had  been  served  in  the  wrong  place,  where  the 
defendant  had  never  resided,  and  he  had  no  knowledge 
of  the  proceedings  until  his  goods  were  taken  in  exe- 
cution. But  as  the  County  Court  Judge  was  satisfied 
that  the  summons  had  been  served  as  required  by  the 
statute,  the  Court  of  Exchequer  held  that  prohibition 
would  not  lie,  as  the  matter  was  within  the  jurisdiction 
of  the  Judge.  Pollock,  C.  B.,  in  giving  judgment^ 
says — "  the  words  in  the  80th  section,  *  the  Judge,  upon 
due  proof  of  the  service  of  the  summons,'  do  not  require 
to  be  understood  as  meaning  that  such  service  has  been 
absolutely  proved,  but  that  there  has  been  such  proof  as 
satisfied  the  mind  of  the  Judge  that  service  of  the  pro- 
cess has  been  made.  When  he  is  so  satisfied,  he  has 
jurisdiction ;  and  by  the  provisions  of  the  statute,  our 
right  to  interfere  is  at  an  end."     The  language  of  the 

(a)  2  Exch.  333. 
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64th  section  of  the  District  Courts  Act  is  precisely  the         1865. 

same  as  that  of  the  Imperial  Act.      [Stephen,  C.J.    In      ex  parte 

cases  where  title  to  land  comes  in  question,  it  has  been       Hickky. 

held  that  the  District  Court  Judge  cannot,  by  deciding 

that  point  in  the  negative,  give  himself  jurisdiction,  if 

the  Court  see  that  such  decision  is  wrong.]     The  same 

decision  was  arrived  at  in  The  Guardians  of  the  Lexden 

Union  v.   Southgate  (a) ,  although   the  Court  thought 

the  County  Court  Judge  wrong.     Joseph  v.  Henry  (b), 

Ex  parte  Rayner{c),  In  re  Bote  en  {d),   and  Ellis  v. 

Watt  {e)  were  referred  to. 

Stephen  showed  cause.  The  rules  are  to  be  taken  as 
part  of  the  Act;  and  by  the  46th  rule,  in  all  cases  where 
the  summons  has  not  been  served  under  the  provisions 
of  the  four  last  niles  (neither  of  which  embraces  this  case), 
and  the  defendant  does  not  appear  in  person,  &c.,  at  the 
return  day,  the  cause  may  proceed,  if  the  Judge  be  satis- 
fied by  evidence  on  oath  before  him  that  the  service  of 
such  summons  has  come  to  the  knowledge  of  the  de- 
fendant before  the  return  day.  It  is  submitted  that  evi- 
dence on  affidavit  is  not  evidence  on  oath  before  him,  and 
that  therefore  the  Judge  had  not  jurisdiction  in  this  case. 
If  the  affidavit  of  the  bailiff  is  sufficient,  the  evidence 
on  oath  may  not  be  necessary.  But  if,  as  in  this  case, 
the  affidavit  is  clearly  insufficient,  the  rule  requires  evi- 
dence on  oath  that  the  service  of  the  summons  has  come 
to  the  defendant's  knowledge.  [Stephen^  C.  J.  If  the 
Judge  may  take  proof  by  affidavit  of  the  service  of  the 
summons,  why  may  he  not  take  proof  by  affidavit  of  the 
cause  of  action  ?] 

Salomons  in  reply.  The  20th  rule  directs  that  the 
evidence  of  service  by  the  bailiff  of  a  foreign  district 
should  be  by  affidavit;  and  if  it  were  not  so,  such  bailiff 
would  be  obliged  to  attend  the  Court  which  issued  the 
summons,  to  prove  its  service  in  pursuance  of  the  38th 
section.     [Stephen,  C.  J.     The  common  law  says  that  a 

(a)  10  Exch.  201 ;  28  L.  J.  Ex.  316.  (h)  19  L.  J.  Q.  B.  865. 
(c)  5  C.  B.  162  ;  17  L.  J.  C.  P.  16.   {d)  15  Jur.  1196. 
(c)  19  L.  J.  C.  P.  113. 
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1865.  man  cannot  be  duly  adjudicated  against  unless  he  has 
Ex  parte  been  summoned-;  and  in  accordance  with  that  principle 
HicKET.  ^Q  g4th  section  requires,  where  the  defendant  does  not 
appear,  "  due  proof  of  the  service."  If  there  was  no 
proof  at  all,  has  the  Court  below  jurisdiction  at  all  ?] 
It  is  altogether  a  matter  for  the  Judge ;  and  if  the  de- 
fendant is  aggrieved,  he  can  apply  for  a  new  trial. 

Stephen,  C.  J.  I  am  compelled  by  the  authority  of 
Robinson  v.  Lenaghan  to  hold  that  it  is  within  the 
power  of  the  District  Court  Judge  to  decide  what  shall 
be  the  mode  of  service,  and  what  shall  be  sufficient  proof 
of  service;  and,  therefore,  if  he  should  take  an  affidavit 
and  should  say  that  was  sufficient  proof  of  service,  which 
was  not  sufficient  proof  of  seiTice,  the  remedy  would  not 
be  by  prohibition.  The  64th  section  says  that  the 
Judge,  upon  due  proof  of  service  of  the  summons,  may 
proceed  to  the  trial  of  the  cause ;  that  must  mean,  upon 
such  proof  as  the  Judge  shall  think  to  be  due  proof.  I 
have  been  much  pressed  by  the  consideration  that  if 
proof  by  affidavit  is  not  sufficient,  the  bailiff  of  a  foreign 
district  might  be  obliged  to  travel  five  hundred  miles  to 
prove  the  service.  Sir  John  Jervis"  Act  (a)  enacts  that 
the  constable  or  other  person  who  shall  have  served  him 
with  the  summons,  shall  declare  on  oath  in  what  manner 
he  served  the  summons;  and  although  this  mode  of 
proof  may  involve  the  inconvenience  of  travelling  five 
hundred  miles,  yet,  until  it  is  so  proved,  a  warrant  can- 
not be  issued.  It  was  to  obviate  this  difficulty  that,  in 
the  Deserted  Wives  and  Childrens  Act  (t),  the  legis- 
lature provided  that  such  proof  might  be  by  affidavit. 
I  entertain  much  doubt  as  to  the  correctness  of  this  con- 
clusion; but  on  the  authority  oi  Robinson  v.  Lenaghan 
I  agree  that  this  rule  must  be  discharged,  but  without 
costs.  The  plaintiff  must  be  put  in  the  same  position  as  if 
he  had  succeeded  in  Chambers;  but  I  think  that  he  ought 
not  to  have  the  costs  of  this  motion,  as  the  defendant 
has  a  right  to  appear  to  support  the  decision  of  the 
Judge  in  Chambers  in  his  favor. 

(o)  11  k  12  Vic,  c.  43,  s.  13.  {h)  22  Vic,  Nc  6,  s.  2. 
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Wise,  J,  I  agree  that  the  rule  must  be  made  abso-  1865. 
lute.  Whetherthedecisionof  the  District  Court  Judge  Ex  parte 
was  right  or  wrong,  this  Court  cannot  interfere  by  pro-  Hickey. 
hibition.  The  District  Court  Judge  has  not  an  arbitrary 
power  of  deciding  what  he  pleases ;  but  the  law  does  not 
invest  this  Court  with  the  power  of  interfering  by  pro- 
hibition with  his  decision,  as  to  the  sufficiency  of  the 
evidence  of  service  of  the  summons.  My  present  im- 
pression is  in  favor  of  the  practice  of  taking  the  evidence 
of  the  bailiflf  by  affidavit.  The  difficulty  is  caused  by 
the  colonial  statute  omitting  the  section  contained  in  the 
English  statute  (a) ;  which  expressly  enacts  that  the 
service  of  any  summons,  which  shall  require  to  be  served 
out  of  the  district,  may  be  proved  by  affidavit.  On  the 
question  of  costs,  I  think  it  is  a  wholesome  rule  which 
has  been  adopted  by  the  Privy  Council,  that  a  party 
compelled  to  apply  to  the  Court  for  justice  should  have 
his  costs,  and  that  an  imsuccessful  litigant  should  pay 
costs. 


Saddington  against  Byrne  and  others. 

T|ECLARATION  against  the    executors    of   one      **i  request 

Andrew  Byrne y  for  that  the  deceased  (on  July  that  you  wm 

•^  X  .'  gixpply  goods 

14,  1862)  made,  signed,  and  delivered  to  the  plaintiffs  to  w.  A.  B.  to 

a  guarantee  in  the  words  and  figures  following,  that  is  not^wccowimg 

to  say —  at  any  one 

time  £150,  for 

''  Sydney,  July  14,  1862.  the  due  pay- 

Messrs.  Saddington  d-  Sons,  TheJeby''^'''^ 

Wynyard  Square.  make  myself 

Deab  Sirs, — I  beg  to  request  that  you  will  supply  Tr^rve  to 

goods  to  Mr.  William  Andrew  Byrne,  of  George-street,  J?7f®j^^® 

or  to  his  father,  also  of  George-street,  to  an  amount  not  lease  myself 


re- 

exceeding  at  any  one  time  d6150,  for  the  due  payment  of  gI^I|J|[|jaity 

which  I  do  hereby  make  myself  responsible.     I  reserve  on  paying  up 

the  amount 
due,  and  giving  notice  to  that  effect."     Held  a  continuing  guarantee. 

(a)  9  &  10  Vic,  c.  96,  ».  62. 
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1864. 


Saddinoton 

V. 

Byuke 
and  others. 


to  myself  the  liberty  to  relieve  myself  of  this  responsi- 
bility upon  paying  up  the  amount  due,  and  giving  you 
notice  to  that  effect." 

Averment  of  delivery  of  goods  to  William  Andrew 
Byrne,  and  non-payment. 

Plea  (1)  traversing  the  delivery  of  the  goods  in  pur- 
suance of,  and  in  accordance  with,  the  terms  of  the 
alleged  guarantee  ;  and  (2)  payment     Issue  thereon. 

The  case  came  on  for  trial  before  Wise,  J.,  in  the 
November  sittings,  when  the  learned  Judge  ruled  that 
the  instrument  declared  on  was  a  continuing  guarantee. 
A  verdict  accordingly  was  found  for  the  plaintiffs  for  a 
certain  amount,  by  consent.  But  execution  was  stayed 
in  order  to  give  the  defendants  an  opportunity  of  moving 
for  a  rule  nisi,  on  the  ground  of  misdirection. 


November  80.  Isaacs  now,  for  the  defendants,  moved  accordingly. 
The  question  is  whether  this  instrument  was  a  continuing 
guarantee  of  unlimited  duration,  or  a  guarantee  for  a 
certain  amount  and  time  only.  In  Kirhy  v.  The  Duke 
of  Marlhoroxigh  {a),  where  A.  and  B.  executed  a  bond 
to  the  plaintiff,  to  enable  A.  to  carry  on  business,  con- 
ditioned for  the  payment  of  all  such  sums  not  exceeding 
i£3,000,  which  the  plaintiff  should  at  any  time  thereafter 
advance  to  A.,  the  Court  say,  in  giving  judgment,  "this 
is  a  bond  given  by  the  surety  as  an  indemnity  for  ad- 
vances to  a  definite  amount ;  it  is  the  same  as  if  the 
surety  had  expressed  that  the  bankers  might  lend  to  the 
amount  of  £3,000  ;  and  when  an  advance  was  made  to 
that  amount  the  guarantee  became  functtis  officio,  and 
was  not  a  continuing  guarantee."  It  is  submitted  that 
the  rule  of  construction  laid  down  by  Bayley,  J.,  in 
Nicholson  v.  Paget  (b),  that  such  instruments  ought  to 
be  construed  liberally  in  favor  of  the  person  giving  the 
guarantee,  is  more  reasonable  than  that  laid  down  in 
Mason  v.  Pritchard{c),  and  recognised  in  Mayer  v. 
Isaac  (d).     Melville  v.  Hayden  (e)  was  referred  to. 


(a)  2  M.  k  S.  19. 
(c)  12  East  227. 


{e)  3  B.  &  A.  59a. 


{b)  1  C.  &  M.  68. 
id)  6  M.  &  W.  608. 
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SxEPiiENy  G.  J.  I  am  of  opinion  that  this  is  a  con- 
tinuing guarantee,  and  that  as  the  testator  never  gave  to 
the  plaintiff  the  stipulated  notice,  his  executors  are 
bound  to  pay  for  the  goods  supplied  to  the  amount 
limited.  It  is  unnecessary  to  express  any  opinion  as  to 
which  rule  of  construction  is  correct,  for  I  think  that 
according  to  either  construction  this  is  a  continuing 
guarantee.     The  rule,  therefore,  must  be  refused. 

MiLFORD,  J.,  and  Wise,  J.,  concurred. 

Rule  refused. 


1864. 


Saddixgton 

V. 

Bykne 
and  others. 


WooLFE  against  Burke  (a). 

I^^OTION  to  review  the  Prothonotary's  taxation. 

The  first  count  was  for  a  breach  of  warranty, 
that  certain  tobacco  was  undamaged ;  the  second  was 
for  a  breach  of  warranty,  that  the  tobacco  was  free  of 
stems.  The  third  count  was  for  default  in  doing  his 
duty  as  the  plaintiff's  agent,  in  the  purchase  of  tobacco. 
And  there  were  coimts  for  money  lent,  money  had  and 
received,  and  on  accounts  stated.  The  particulars  under 
the  common  counts  were,  "  amount  received  by  de- 
fendant, £4S8  16s.  4d. ;  amount  received  by  defendant 
being  part  of  price  of  tobacco,  £164  6s.  8d. ;  amount 
received  by  defendant  for  tobacco  not  delivered,  £7  ; 
amount  paid  by  plaintiff  for  survey,  £6  68." 

There  were  pleas  traversing  the  breaches  in  the  first 
two  counts,  and  the  promise  in  the  third  count,  and  to 
the  common  counts  never  indebted  and  set  off.  Issue 
was  joined  on  the  several  pleas. 

After  issue  had  thus  been  joined,  a  commission  issued 
to  examine  witnesses  in  Melbourne.  The  evidence 
under  this,  however,  did  not  appear  to  have  touched  the 
two  items  of  £7  and  6  guineas  mentioned  in  the  par- 
ticulars to  the  common  counts  ;  and  after  the  return  of 
the  commission  the  defendant  obtained  leave  to  pay 
£13  6s.  into  Court.  The  pleadings  were  thereupon 
(a)  Before  Stephen,  C.  J.,  and  JVise,  J. 


March  17, 
1865. 

When  money 
is  paid  into 
court  after 
issue  joined, 
and  the  plain- 
tiff elects  to 
go  on  with 
the  aotion  for 
the  residue  of 
his  claim,  and 
fails  at  the 
trial,  the  de- 
fendant is 
entitled  to  all 
his  costs 
(except  as  to 
any  which 
affect  the       * 
items  covered 
by  the  plea  of 
payment  into 
court),  from 
the  time  of 
his  giving  in- 
structions for 
pleading  to 
the  causes  of 
action  on 
which  he 
succeeded. 
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1865.        amended.    The  pleas  to  the  common  counts  being — as 
WooLFE      *^  ^^^  residue  of  the  declaration,  except  as  to  £13  68., 
^-  never  indebted  and  set  off;  and  as  to  so  much  of  the 

residue  as  claims  £18  6s.,  payment  into  Court  of  that 
amount.  Issue  was  joined  on  the  pleas  of  never  in- 
debted and  set  off;  and  as  to  the  last  plea  the  plaintiff 
accepted  the  sum  paid  into  Court,  in  satisfaction  and 
discharge  of  the  causes  of  action  in  respect  of  which  it 
had  been  paid  in.  The  case  went  on  to  trial,  when  the 
defendant  obtained  a  verdict  on  all  the  issues. 

On  the  taxation  of  the  defendant's  costs,  the  prothono- 
tary  decided  that  under  rule  37  (a)  the  defendant  was 
only  entitled  to  his  costs  as  costs  in  the  cause  from  the 
time  of  plea  of  payment  into  Court,  and  accordingly  dis- 
allowed all  the  previous  costs  (including  the  costs  of  the 
commission)  which  were  incurred  before  such  payment. 

Darley,  for  the  plaintiff,  moved  on  notice  to  make  ab- 
solute a  rule  calling  on  the  defendant  to  show  cause  why 
the  prothonotary  should  not  review  his  taxation.  It  is 
submitted  that  this  case  is  not  within  the  37th  rule  on 
which  the  prothonotary  relied,  but  is  governed  by  the 
12th  rule  of  Hil.  T.  1853  (b).  The  ruUng  of  the  pro- 
thonotary, therefore,  cannot  be  supported,  and  directly 
conflicts  with  the  decision  in  Harold  v.  Smith  (c)  ;  in 
which  it  was  held  that  when  money  is  paid  into  Court 
after  issue  joined,  and  the  plaintiff  elects  to  go  on  with 
the  action  for  the  residue  of  his  claim,  and  fails  at  the 
trial,  he  is  not  entitled,  on  taxation  of  costs,  to  the  costs 
of  preparations  for  trial,  even  although  partly  incurred 
before  the  payment  into  Court,  as  the  taxation  ought 
then  to  be  considered  as  taxation  of  the  costs  on  amend- 
ment of  pleading,  and  not,  under  the  12th  rule  of  Hil.  T., 
1853,  as  a  payment  into  Court.  If  a  defendant  pay 
money  into  Court  upon  some  of  the  counts  only,  the 

(a)  Sup.  Ct.  Pr.  70.  Tlie  nile  is— "A  defendant  succeeding  on 
the  issue  of  no  debt  or  damages  ultras  shall  be  entitled  to  costs  from 
the  time  of  plea  pleaded  only  ;  or  where  leave  to  pay  the  money  into 
Court  was  necessary,  from  the  time  of  applying  for  such  leave ;  and, 
in  either  case,  the  plaintiff's  costs,  up  to  that  time,  shall  be  deducted 
from  the  defendant  s  costs." 

(b)  Ch.  Arck  Pr.  1358.  (c)  29  L.  J.  Ex.  HI. 
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plaintiff  is  entitled  to  the  costs  of  that  count ;  BaiUie  v.         1866. 
Cazelet  (a),   Skarrott  v.   Vauglian  (b).      So   here   the       Woolfe 
plaintiff  is  entitled  to  the  costs  of  this  particular  issue  ;  ^• 

but  as  the  case  went  to  the  jur}',  all  the  other  costs  in 
the  case  ought  to  go  to  the  defendant. 

Isaacs  for  the  plaintiff.  The  plaintiff  ought  not  to 
be  deprived  of  his  costs  up  to  the  time  of  paying  money 
into  Court ;  for  by  paying  the  money  into  Court,  the 
defendant  admits  that  the  plaintiff  was  right. 

Stephen,  C.  J.  In  this  case  the  plaintiff  sued  the 
defendant  for  neglecting  his  duty  as  agent  in  the  pur- 
chase of  some  tobacco  ;  and  the  plaintiff  also  alleged 
that  the  defendant  was  indebted  to  him  for  £7,  on 
account  of  an  overpayment  to  that  extent,  and  also  six 
guineas  which  were  paid  for  a  sun^ey  of  this  same 
tobacco.  The  defendant  traversed  the  alleged  breach  of 
duty,  and  also  denied  the  alleged  debt.  A  commission 
was,  at  this  stage  of  the  proceedings,  issued  to  examine 
witnesses  at  Melbourne  ;  and  after  the  return  of  that 
commission,  the  defendant  was  advised  to  pay  d918  6s. 
into  Court.  The  defendant  paid  this  amount  into  Court, 
and  it  was  taken  out  by  the  plaintiff.  The  cause  went 
on  to  trial,  when  the  defendant  succeeded  on  every  issue. 
Under  these  circumstances,  on  the  authority  of  Harold 
V.  Smithy  the  defendant  is  entitled  to  the  costs  of  the 
trial.  Not  a  scintilla  of  the  evidence  taken  on  com- 
mission touched  the  part  of  the  case  on  which  the  money 
was  paid  into  Court.  I  am  clearly  of  opinion  that  the  de- 
fendant is  entitled  to  all  his  costs,  except  as  to  any  which 
affect  the  items  covered  by  the  plea  of  payment,  from 
the  time  of  his  giving  instinictions  for  pleading  to  the 
causes  of  action,  on  which  he  succeeded.  The  taxation 
must  be  reviewed  on  the  principle  laid  down,  without 
costs. 

Wise,  J.,  concurred. 

Order  accordingly. 

(o)  4  T.  R.  579.  (6)  2  Taunt.  266. 
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1865. 


Mai-chs.  Grainger  agrain«i  ViNDiN  (a). 

•-^;^ wrote  to      A  PPEAL  from  the  Hunter  River  District  Court, 
you  sapply  holden  at  West  Maitland. 

r^  ^f  fl  ^  "^^^  paii;iculars  of  demand  were  for  the  non-delivery 

at  £16  per  ton,  often  tons  of  flour,  at  the  price  of  £16  a  ton,  under  a 
CTSitTbut^  contract  dated  22nd  Februar3%  1864,  which,  the  plaint 
'paid  for  before  alleged,  were  to  be  delivered  "in  three  months  then 

l*6TT10VfiQ.  B 

replied,  "we    next  following,  and  to  be  paid  for  by  the  plaintiff  before 

are  willing  to    delivery."     The  defendant  pleaded,  inter  alia,  that  he 

supply  you  ''  . 

with  ten  tons    did  not  contract  as  alleged.     At  the  trial  before  Mr. 

ter^'^med^  District   Court  Judge  Purefoy,  it  appeared  that  the 

by  you,  viz.,     alleged  contract  was  contained  in  the  following  corres- 

note^three^       pondence.     The  plaintiff  wrote  to  the  defendant  from 

months  from  Singleton,  on  February  20,  "  could  you  supply  me  with 
present  date,  °  ^    -,      ■  i.         /.n  i  t 

and  the  flour    ten  tons  of  the  same  quality  of  flour  as  the  one  ton  I 

Hvered^til  ^^^^  ^^^  ^^  ^^^'  *^^^®  months  credit,  but  paid  for 
paid  for.  We  before  removed.  I  have  no  room  to  store  it  for  three  or 
vo^ce'^d  pro-  ^^^  months."  To  which  the  plaintiff  replied  from 
missory  note  East  Maitland,  on  February  22,  "in  reply  to  yours  of 
ture."    J^ld',   20th  instant,  we  beg  to  say  that  we  are  willing  to  supply 

that B.'s letter  y^u  ^j^jj  ^en  tons  of  flour  as  before,  on  the  terms  named 

introduced  a 

new  term  into   by  you,  viz.,  promissory  note  at  three  months  from 

contracrMd     Present  date,  and  the  flour  not  to  be  delivered  until  paid 

therefore,  that  for.     We  enclose  invoice  and  promissory  note  for  your 

a  complSe'^^     signature."     The  appeal  case  then  stated,  that  **  it  was 

contract  when    proved  that  one  day  was  sufficient  time  for  the  trans- 

that  Ipttfii*  \i^as 

posted.  mission  and  delivery  of  letters  in  due  course  between 

Singleton  and  Maitland."  The  plaintiff  stated  that  he 
was  prevented  by  the  floods  from  sending  to  the  Post 
Office  till  March  9th ;  and  that  on  that  day  he  went 
there  and  found  no  letter.  On  the  following  day  (the 
10th)  he  called  at  the  defendant's  stores  in  West  Mait- 
land, and  asked  whether  his  letter  about  the  flour  had 
been  received.  He  was  told  by  Mr.  Vindin  that  the  de- 
fendant had  written  on  the  22nd  February,  in  answer  to 

(a)  Before  Stephen^  C.  J.,  and  Milfordy  J. 
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his  letter  of  February  20th;  but  that  so  long  a  time        1865. 
had  now  elapsed  without  plaintiff  taking  any  notice  of     gbaikobr 
the  matter  that  they  did  not  consider  themselves  bound  ^' 

by  that  letter  of  theirs — ^that  they  no  longer  adhered  to 
their  intention  expressed  therein,  and  that  they  would 
have  nothing  more  to  do  with  the  affair.  Plaintiff,  on 
his  return  home,  called  at  Falbrook — a  post-office  nine 
miles  from  Singleton — ^where  he  found,  as  he  alleged, 
the  defendants'  letter. 

On  finding  this  letter,  ^'notwithstanding  the  intimation 
of  the  defendants  above  stated,  plaintiff  wrote  to  de- 
fendants as  follows : — 

Qlennies  Greek,  Poet  OfiSoe, 
Mareh  14th,  1864. 

MeBsrs.  Solomon  Vindin  &  Co. 
QEiffTLGMKN,— I  have  this  morning  received  your  invoice  of  bill  of 
sale  for  the  ten  tons  of  flour,  orrlered  by  me  on  the  18th  Febmary. 
I  beg  by  return  of  post  to  forward  the  biU  of  sale  signed  by  me  and 
made  payable  at  the  Bank  of  New  South  Wales. 

Tours  obediently, 

Jdkn  Orainger» 

Enclosing  the  promissory  note  above  mentioned,  signed. 

This  was  immediately  refused,  and  returned  to  him  by 
the  defendants  on  their  receiving  it 

The  plaintiff  afterwards  offered  the  defendants  the 
price  of  the  flour  at  £16  per  ton,  and  demanded  delivery, 
which  was  refused  by  the  defendants,  on  the  grounds 
that  the  bargain  was  off,  and  that  there  never  had  been 
a  complete  contract.  It  was  proved  that  flour  of  the 
quality  in  question  had  risen  £10  per  ton  between  the 
date  of  the  defendants'  letter  (Febraary  22nd,  1864)  and 
the  10th  March  following,  when  the  defendants  refused 
to  have  anything  more  to  do  with  the  affair. 

The  plaintiff  refused  to  be  nonsuited.  No  evidence 
was  called  for  the  defence. 

Upon  these  fiEkcts  the  Judge  told  the  jury  that  there 
was  a  contract  for  the  sale  of  the  flour  complete  from  the 
moment  that  the  defendants  posted  their  letter,  dated 
February  22nd,  enclosing  the  promissory  note  and  in- 
voice; and  that  no  subsequent  repudiation  of  that  letter 
by  the  defendants,  though  before  the  said  letter  came  to 
0—4 


34  SUPEEME  COUBT  BBPOBTS. 

1865.        the  possession  or  knowledge  of  the  plaintiff,  conld  alter 
Gbainoeb     the  case. 

-  ^-  The  questions  for  the  opinion  of  the  Supreme  Court 

are — ^First,  whether  the  Judge  was  not  wrong  in  raling 
that  there  was  a  contract  of  sale  complete  from  the 
moment  that  the  letter,  dated  February  22nd,  was 
posted  ?  Secondly,  whether  the  Judge  was  not  wrong  in 
ruling  that  the  subsequent  repudiation  by  the  defendants, 
before  the  letter  came  to  the  possession  or  knowledge  of 
the  plaintiff,  would  not  alter  their  liability." 

Simpson  for  the  respondent.  The  ruling  of  the  Judge, 
that  ihe  contract  was  complete  when  the  letter  in  reply 
was  posted,  is  now  admitted  by  the  appellant  to  have 
been  right,  and  that  is  the  only  point  which  was  raised 
at  the  trial,  or  intended  to  be  raised  on  the  appeal  The 
point  then  taken,  and  which  was  intended  to  be  sub- 
mitted by  the  case,  was  only  this — that  until  the  actual 
receipt  of  the  defendants'  letter  by  the  plaintiff,  the  de- 
fendants were  at  liberty  to  retract ;  and  tiiat  as  they  did 
really  retract  before  such  receipt,  there  was  no  complete 
contract.  [Stephen,  C.  J.  Is  there  not  a  variance  be- 
tween the  letter  making  the  proposal  and  the  reply?] 
The  point  .now  raised  as  to  the  variation  between 
the  terms  of  the  acceptance  and  the  terms  of  the 
offer  was  not  taken  in  the  Court  below,  and  is  a  mere 
afterthought  Watson  v.  Ambergate  BaUtoay  Com- 
pany (a)  is  an  authority  that  on  these  appeals  objections 
cannot  be  raised  which  were  not  taken  at  the  trial. 
Yorke  v.  Sm/Uh  (h)  is  to  the  same  effect  (e).  [Stephen, 
C.  J.  We  must  answer  categorically  the  questions  sub- 
•  mitted  to  ud,  even  although  we  may  see  that  another 
question  was  intended  to  have  been  submitted.} 

Faueett,  S.  G.,  for  the  appellant  The  plaintiffs  letter 
of  the  20th  February  was  a  mere  negotiation  and  pro- 
posal, and  the  offer  might  have  been  retracted  until  it  was 
accepted,  as  in  Cooke  v.  Oxley  (d) ;  at  all  events  it  was 

(a)  15  Jur.  488.  (b)  21  L.  J.  Q.  B.  53. 

(c)  But  Bee  iStoncZ^^fl  v.  Clarlte,  21  h.  J.  Ex.  129. 
id)  3  T.  R.  658. 
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not  binding  on  the  plaintiff,  nnless  the  answer  of  the  de-        1865. 
fendants  was  a  simple  acceptance  without  the  introduction     GBAiNaEiT 
of  any  new  term.    But  here  the  first  letter  proposed  a       ^  ^' 
credit  for  three  months ;  whereas  the  reply  requested  the 
plaintiff's  signature  to  a  promissory  note  payable  at  three 
months.     It  is  admitted  that  where  a  contract  is  made 
by  letter  between  A.  and  B. — A.  making  an  offer,  and 
B.  accepting  that  offer  unconcUtionaUy — the  contract  is 
complete  when  B.'s  letter  is  posted,  even  although   it 
may  chance  not  to  reach  its  destination ;    Dtmlop  y. 
Eiggins  (a).    Boutledge  v.  Orcmt  (J),  Adams  v.   Lind-^ 
sell  (e\  Payne.  Y.  Cave  (cZ),  and  Du/ncan  v.  Topham  (e) 
were  referred  to. 

Stephen,  C.  J.  The  objection  as  to  the  omission  to 
take  the  point  in  the  Court  below  is  put  an  end  to  by 
the  terms  of  the  two  questions  stated  in  the  case;  because 
there  is  no  way  of  answering  them  except  in  favour  of 
the  appeal.  The  question  is  whether  the  contract  of 
sale  was  completed?  The  plaintiff's  letter  of  the  20th 
February  enquired  whether  the  defendant  could  let  him 
have  certain  goods  at  a  certain  price,  on  a  certain  credit ; 
and  the  defendants  replied,  accepting  the  offer,  but  send- 
ing up  for  the  plaintiff's  signature  a  promissory  note 
payable  at  the  expiry  of  the  agreed  period.  I  think  this 
letter  introduced  a  new  term  into  the  proposed  contract ; 
for  if  a  promissory  note  were  given,  it  might  have  been 
circulated,  and  the  plaintiff  might  have  been  obliged  to 
pay  it  in  the  hands  of  third  persons.  The  contract,  there- 
fore, was  not  completed  by  the  posting  of  this  letter  of 
the  defendants,  and  the  defendants  could  withdraw  from 
it  at  any  time  before  the  actual  receipt  of  it  by  the  plain- 
tiff. The  contract  would  not  have  been  completed  until 
the  plaintiff  hcul  assented  to  the  giving  of  the  promissory 
note,  and  had  in  fact  actually  signed  it 

MiiiFOBD,  J.|  concurred. 

Judgment  for  the  appellant,  with  costs. 

(a)  1  H.  L.  Oa.  881.  (&)  4  Bing.  653 

(e)  1  B.  &  A.  681.  id)  3  T.  £  14&* 

(e)  8  0.  B.  225. 
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1864. 


November  30, 
1864. 


The  pro- 
visions  of  the 
Absent  De- 
fendants' Act 
apply  to  the 
case  of  a 
foreign 
corporation. 


Brown  against  Thb  Melboubne  and  Newcastle 

MiNMI  CiOLLIEBT  CiOlCPANT  (LiMITED). 

QfTEPHEN  appeared  in  support  of  an  applieation 
^^  under  the  sixth  section  of  the  Absent  Defendants* 
Act  (a).  It  appeared  that  the  summons  had  issued  and 
been  returned  non  est  inventus,  on  the  1st  November,  and 
that  the  writ  of  Foreign  Attachment  issued  on  the.  4th, 
and  was  made  returnable  on  the  22nd  of  the  same  month. 
There  had  been  the  usual  publications  of  notice;  and 
the  bond,  duly  executed,  had  been  filed  on  the  12th 
November.  The  defendants  were  a  mining  corporation 
created  in  Victoria,  but  having  property  in  this  colony 
under  the  control  of  the  garnishee.  He  referred  to 
Orant  on  Corporations  (b),  the  decision  of  this  Court  in 
Ex  parte  Hanvood  (c),  Corbett  v.  General  Steam  Nam- 
gation  Compamy  ((Z),  and  Adams  v.  The  Great  Western 
Railway  Company  (e). 

Barley  asked,  and  was  allowed,  to  be  heard  on  behalf 
of  the  garnishee.  The  terms  of  the  various  sections  of 
this  Act  show  that  its  provisions  were  not  intended  to 
apply  to  the  case  of  foreign  corporations.  The  affidavit 
in  support  of  this  application  states  that  the  contract 
sued  upon  arose  in  this  colony,  and  it  must  therefore  be 
presumed  that  they  reside  here.  Ingaie  v.  The  Austrian 
12oyd^B  Compa/ny  (/)  decides  that  the  sections  of  the 
Common  Law  Procedure  Act^  as  to  service,  do  not  apply 
to  foreign  corporations  resident  abroad. 

Per  Cimam.  We  think  the  words  of  the  Absent 
Defendants'  Act  embrace  the  case  of  foreign  corporations. 

Order  made  attaching  the  property  in  the 
hands  of  the  garnishee. 


(a)  4  Vic,  No.  6.      Qi)  p.  339.      (c)  24  October,  1858. 

(<0  4  H.  &  N.  482 ;  28  L.  J.  Ex.  214.     (e)  30  L.  J.  Ex.  124. 

(/)  27  L.  J.  0.  P.  323. 
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1865. 


Russell  and  another  against  Kobinson.  ^^ai?.^*' 

THE    first    count    of    the    declaration    stated,    that  formaUcioiisiy 
whereas  the  plaintiffs,  at  the  time  of  committing  ^^f^^^^ 
the  grievances  by  the  defendant  hereinafter  mentioned,  ment  that  the 
were,  and  theretofore  had  been,  the  proprietors  of  the  pi^  and'^^^s 
American  Tannery,  in  or  near  the  town  of  Yass,  in  the  of  the  plain- 
colony,  &c.,  and  carried  on  business  therein  as  tanners,  had^beoiT^'^ 
and  thereby  made  large  gains  and  profits ;  and  whereas  swept  away, 
at  the  time  aforesaid  there  was  and  had  been  a  flood  in  that  sacif  was 
and    around   the   said   town    of  Yass,  whereby  much  ^e  ewe  to 
property  had  been  swept  away  and  destroyed,  the  de-  warded  a  teie- 
fendant  well  knowing  the  premises,  but  contriving,  and  P«m  to  a 
falsely,  fraudulently,  and  maliciously  intending,  to  injure  s^eytothat 


the  plaintiffs  in  their  business,  and  to  deprive  them  of  by^pj^ai^- 
the  gains  so  derived  and  derivable  therefrom,  and  to  tiff  was  i 
induce  the  belief  that  the  tannery  of  the  plaintiffs  had  l^^^eJienco 


pat 
loss. 


been  swept   and  carried    away  in  and   by  the   flood,  and  delay  in 
falsely,  fraudulently,  and  maliciously  spoke  and  pub-  SetaSSe^ 
lished  of  the  plaintiffs  and  their  tannery  and  business,  and  business, 
in  the  presence  of  one  MUne  and  one  Foster^  and  of  ^inswh^ 
divers  other  persons,  to  all  of  whom  the  real  facts  were  Ee  wonid 
unknown,  the  false  and  malicious  words  following,  that  have  made ; 
is  to  say,  "the  whole  of  the  pits  and  sheds  of  Busseirs''  and  also  was 

,  ."I        1       1        •  111       i>i  .1  P^*  to  great 

(meaning  thereby  the  pits  and  sheds  of  the  said  tannery  loss,  Ac.,  in 
of  the  plaintiffs)  "are  swept  away,  and  there  are  neither  ^^^ohad 
tops  nor  bottoms  left "  (meaning  that  the  said  tannery  6d  the  order  ' 
was  wholly  swept  away  and  destroyed).  SK^hed 

The  second  count,  after  stating  the  same  prefatory  from  Sydney 
averments    as  the   first  count,   alleged    that  the    de-  ^^^^^n 
fendant  wrote  and  published  of  the  plaintififa  and  their  roofing  for  the 
tannery  and  business  a  certain  telegram,  and  sent  and  tannery,  on^ 
directed  to  be  sent  the  same  to  a  person  in  Sydney  afore-  Clearing  the 

^  ^         ^  report  so  cir- 

cmatedbythe 
defendant,  stopped  the  roofing,  and  directed  the  same  to  be  brought  back  to  Sydney, 
whereby  the  tannery  and  sheds  were  greatly  injured  from  being  left  without  the 
roofing;  and  also  in  thi»— that  a  certain  bark  mill,  constructed  for  the  plaintifi;  on 
the  order  of  one  H.,  by  B.  and  Co.  of  Sydn^,  was  detained  for  a  long  tmie,  to  wit, 
nntil  the  (iedsity  of  the  report  was  known  to  j£,  and  fi.  and  Cb.,  whereby  the  plaintiiT 
sustained  great  loss  and  damage.    Hddj  on  demurrer,  to  disdose  no  oauae  of  action. 
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1865.  said,  in  the  words  and  figures  following,  that  is  to  say — 
BussELL  '^  it  is  reported  that  Busadrs  American  tannery  (meaning 
and  another  ^j^^  gj^ J  tannery  of  the  plaintiffs)  has  been  swept  away ; " 
the  said  defendant  well  knowing  that  the  said  tannery 
had  not  been  swept  away,  but  contriying,  and  falsely, 
fraudulently,  and  maliciously  intending,  to  injure  the 
plaintiffs  in  respect  of  their  said  business  and  tannery, 
by  creating  the  belief  that  the  said  tannery  had  been 
swept  away. 

The  third  count  alleged  that  the  defendant  had  said 
to  one  BtboMey  the  telegraph  master  stationed  at  Yass, 
the  following  words,  ^^the  whole  of  the  pits  and  sheds 
of  BfusselTs  (meaning  thereby  the  pits  and  sheds  of  the 
tannery  of  the  plaintiffs)  are  swept  away,  and  there  are 
neither  tops  nor  bottoms  left "  (meaning  that  the  tannery 
was  wholly  swept  away  and  destroyed) — he,  the  de- 
fendant, knowing  the  same  to  be  false,  but  contriving, 
and  falsely,  fraudulently,  and  maliciously  intending 
thereby,  to  injure  the  plaintiffs  in  and  in  regard  to  their 
said  tannery  and  business;  and  thereupon,  and  acting 
upon  the  said  information  of  the  defendant,  and  believing 
the  same  to  be  true,  the  said  John  BuoJde  sent  and  for- 
warded to  Sydney  aforesaid,  a  telegram  to  the  following 
effect — ^'It  is  reported  that  BussdCs  American  tannery 
(meaning  the  said  tannery  of  the  plaintiffs)  has  been 
swept  away/'  By  means  of  which  several  grievances  the 
plaintiffs  were  put  to  great  loss,  inconvenience,  and 
delay,  in  carrying  on  the  said  tannery  and  business,  and 
lost  great  gains  and  profits,  which,  but  for  the  com- 
mitting of  the  said  grievances,  they  might  and  would 
have  made  and  obtained;  and  were  also  put  to  great 
loss,  inconvenience,  delay,  and  expense,  in  this,  that  one 
Frederick  Lasseter,  who,  on  the  order  of  the  plaintiffs, 
had  dispatched  from  Sydney  certain  galvanized  iron 
roofing  for  the  sheds  of  the  said  tannery,  upon  learning 
the  said  report  so  circulated  by  the  defendant,  stopped 
the  said  roofing,  and  directed  the  same  to  be  brought 
back  to  Sydney  aforesaid,  whereby  the  said  tannery  and 
sheds  were  greatly  injured  from  being  left  without  the 
said  roofing ;  and  also  in  this — that  a  certain  bark  mill. 
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oonstructed  for  the  plaintiffs,  on  the  order  of  one  W.  B. 
Hall,  by  Messieurs  BusseU  cmd  Company  of  Sydney 
aforesaid,  was  detained  for  a  long  time,  to  wit,  until  the 
fedsity  of  the  said  report  was  and  became  known  to  the 
said  W.  B.  HaU,  and  the  said  Messieurs  BusaeU  and 
Company,  whereby  the  plaintifib  sustained  great  loss  and 
damage. 
Demurrer  and  joinder. 

Butler  in  support  of  the  demurrer.  It  is  submitted 
that  the  alleged  slander,  being  in  the  nature  of  slander 
of  title,  is  not  actionable  without  an  allegation  of  special 
damage ;  Malaehy  v.  Soper  (a).  The  report  complained 
of  was  not  calculated  to  prejudice  the  plaintiff  in  the 
way  of  his  trade,  but  rather  to  throw  doubts  on  the 
nature  or  rather  existence  of  his  tannery;  Eva/ns  y. 
Harhw  (b).  At  all  events,  the  special  damage  alleged 
is  too  remote,  and  is  damage  for  which  the  defendant 
is  not  responsibla  The  acts  of  Lasseter  and  BusseU 
<md  Co.  were  a  breach  of  contract,  for  which  they  may 
be  liable ;  but  they  are  no  ground  of  action  against  the 
defendant  In  AUsop  v.  Alhop  (o),  illness  caused  by 
the  slanderous  charge  was  held  not  to  be  such  special 
damage  as  could  be  recovered  in  an  action,  as  not  being 
the  natural  and  inunediate  result  that  would  flow  from 
the  slander.  It  is  submitted  that  only  the  legitimate 
and  natural  damage  can  be  regarded,  and  that  the  in- 
convenience heretJleged  is  not  such  special  damage. 

The  repetition  of  the  defamatory  matter  by  BuoJde 
was  his  own  unlawful  act,  for  which  the  defendant  is 
not  responsible.  In  Wa/rd  v.  Weeks  (d)  the  declaration 
stated  the  defendant  to  have  said  of  the  plaintiff,  '^  he  is 
a  rogue  and  swindler;  I  know  enough  about  him  to 
hang  him ; "  in  coDsequence  of  which.  Buyer  refused  to 
sell  the  plaintiff  certain  goods.  It  appeared  that  the 
words  were  spoken  to  Bryee,  and  communicated  by  him 
to  Buyer,  who  thereupon  refused  to  trust  the  plaintiff. 
And  the  Court  held,  that  under  these  circumstances  the 
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a)  8  B.  N.  G.  380. 
>)  29L.J.EZ.S1& 


(6)  5  Q.  B.  624. 
(d)  7  Bing.  211. 
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action  would  not  lie.  Pwthym  v.  8coU  (a)  was  an 
action  for  slander  by  husband  and  wife,  against  a  hus- 
band and  wife.  The  words  declared  on,  imputing 
adultery  to  the  female  plaintiff,  had  been  addressed  to 
her  by  the  female  defendant,  in  the  presence  of  other 
persons,  but  in  the  absence  of  the  niiGde  plaintiff,  and 
were  repeated  without  the  authority  of  the  female  de- 
fendant by  the  female  plaintiff  to  her  husband,  who,  for 
this  reason,  refused  to  continue  to  cohabit  with  her; 
and  the  loss  by  the  female  plaintiff  of  the  consortium  of 
her  husband  was  alleged  as  special  damage.  The  Court 
held,  on  the  authority  of  Ward  v.  Weeha,  that  the  de- 
fendants  were  not  liable  for  the  unauthorized  repetition 
of  the  slanderous  matter  by  the  female  plaintiff  to  her 
husband.  In  giving  judgment,  Pollock,  0.  B.,  says— 
'*  Ward  Y.  Weeks  decides  that  to  make  the  original 
utterer  of  a  slander  liable,  either  the  person  affected  by 
it  shoald  have  been  present  and  have  heard  it  uttered, 
or  that  the  utterer  should  have  authorized  its  repetition." 
He  also  referred  to  AlUop  y.  AUaop  (h),  and  the  notes  to 
Vicars  v.  WUlcox  (c). 

Isaacs  in  support  of  the  declaration.  It  is  submitted 
that  the  special  damage  is  su£3ciently  alleged,  and  that 
the  loss  of  gains  by  diminished  custom  is  a  natural 
result  of  the  defendant's  wrongful  act.  Greater  particu- 
larity is  not  necessary ;  Hartley  v.  Herring  (d).  Badgers 
V.  Nowdl  (e).  It  will  be  a  question  for  the  jury  whether 
the  words  were  spoken  by  the  defendant  to  Btiekle  with 
the  intention  and  desire  of  their  being  repeated.  It  is 
also  submitted  that  Ward  v.  Weeks  is  no  authority  that 
the  defendant  is  not  responsible,  when  the  slander  i& 
promulgated  by  the  voluntary  and  unauthorized  agency 
of  a  third  person.  The  decision  in  that  case  is  only  that 
the  evidence  did  not  support  the  allegation  in  the  decla- 
ration. The  declaration  alleged  the  special  damage  to 
have  arisen  from  Bvyer,  in  consequence  of  words  spoken 
by  the  defendant ;  and  the  Court  held  that  this  allegation 

(a)  31  L.  J.  Ex.  331.  (b)  29  L.  J.  Ex.  815. 

(c)  2  8m.  L.  C.  425.  (d)  8  T.  R.  180. 

(«)  5  d.  B.  109;  17  L.  J.  C  P.  52. 
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could  not  be  sapported  by  proof,  that  the  defendant  had 
spoken  the  words  to  Bryce,  and  that  the  damage  accrued 
in  consequence  of  Bryee'a  improperly  repeating  them  as 
the  words  of  the  defendant  "We  think,"  says  Lord 
Chief  Justice  TindcUf  "  that  as  each  count  aUeges  as  the 
only  ground,  the  original  false  speaking  of  the  words, 
the  allegation  that  by  means  of  the  committing  of  such 
grievance  Bvyer  refused  to  give  the  plaintiff  credit,  is 
not  made  out  by  the  evidence ;  and  on  that  ground  we 
think  the  nonsuit  right."  The  proper  inference  from 
that  decision  is,  that  if  the  declaration  had  gone  on  to 
allege  the  intermediate  agency,  it  would  have  coincided 
with  the  proof,  and  the  plaintiff  might  have  succeeded. 
The  authority  of  Vicars  v.  Willeox  has  been  questioned 
in  Knight  v.  Ottlbd  (a)  and  Crreen  v.  Button  (b\  and  in 
Starhie  on  Libel  (e);  and  it  is  submitted  that  accord- 
ing to  the  existing  authorities  it  is  immaterial  whether 
or  not  the  plaintiff  has  any  right  of  action  against 
Lasseter,  or  BasseU  and  Co.j  and  that  he  is  entitled 
to  cover  fall  compensation  against  the  author  of  the 
slander. 

BuUer  in  reply.  Bodgers  v.  NoweU,  which  has  been 
relied  on,  is  irrelevant;  and  in  that  case  the  thing 
complained  of — ^namely,  the  imitation  by  the  defendant 
of  the  plaintiff's  trade  mark — was  actionable  per  se, 
without  any  averment  of  special  damage,  and  is  merely 
an  authority  that  an  averment  of  special  damage  does 
not  vitiate  a  count  otherwise  good.  It  is  submitted  that 
the  special  damage  is  not  the  natural  consequence  of  the 
report  complained  of.  And  that  it  is  not  sufficiently 
alleged,  because  it  is  not  stated  to  have  been  spoken  to 
a  customer  of  the  plaintiffs,  or  in  the  neighbourhood  of 
plaintiff's  tannery.  Lastly,  the  remarks  made  do  not 
tend  to  the  prejudice  of  the  plaintiff  in  his  business,  as 
in  Irwin  v.  Bra/ndwood  (d);  but  the  injury  is  rather 
like  that  complained  of  in  Evans  v.  Harlow  {e\  where 
the  Court  held  that  the  imputation  on  the  plaintiff's 
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V.  Stephen,  C.  J.    I  am  of  opinion  that  this  action  will 

not  lie.  It  is  a  startling  proposition  that  the  defendant 
should  be  liable,  because  he  said  that  the  plaintiff's 
tannery  was  burnt  down  or  washed  away.  Assuming 
that  there  is  no  cause  of  action,  unless  the  damage 
alleged  is  the  damage  which  would  naturally  flow  from 
the  words  complained  of,  I  think  no  such  damage  is 
here  alleged.  It  appears  that  the  defendant  went  to  the 
telegraph  station,  and  said  that  the  plaintiff's  tannery 
had  been  swept  away.  In  my  opinion,  the  plaintiff  has 
no  cause  of  action  against  the  defendant  on  account  of 
this.  If  the  law  were  otherwise,  no  one  could  ever 
communicate  any  intelligence  of  the  mischief  done  by 
floods,  fire,  or  other  destructive  agents.  I  know  of  no 
authority  to  support  the  position  that  such  an  injury  is 
actionable. 

Wise,  J.  This  case  is  like  that  of  Mans  v.  Harlow, 
and  the  injury  alleged  is  a  false  statement  as  to  the 
plaintiffs'  goods.  But  the  statement  is  not  as  to  the 
character  of  the  goods,  but  as  to  their  existence.  It  is 
not  a  statement  as  to  the  plaintiff's  character,  but  only 
that  particular  goods  are  not  now  in  his  shop ;  and  I  am 
of  opinion  that  under  such  circumstances  an  action  will 
not  lie  by  the  owner  of  the  goods.  If  another  person 
had  been  thereby  prevented  from  going  to  the  plaintiff's 
shop  and  taking  his  goods  there,  perhaps  that  person 
being  so  prevented  might  have  a  cause  of  action.  No 
doubt  in  cases  of  libel  general  averments  of  damage  can 
be  eked  out ;  but  here  there  is  no  imputation  upon  the 
plaintiff's  character;  and  even  if  there  had  been  such 
an  imputation,  I  should  have  still  doubted  whether  the 
action  would  have  lain.  The  strongest  authority  in 
favor  of  such  a  position  is  Barley  v.  Walford  (a) ;  but 
there  the  special  damage  to  the  plaintiff  arose  from  the 
plaintiff*s  confidence  in  the  defendant's  false  assertion. 

Judgment  for  the  defendant 
(a)  9  Q.  B.  207. 
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Blagkman  against  Mtleghabane. 

TRESPASS  for  breaking  and  entering  the  plaintifiTs      The  28th 
close,  called  Gungalma,  and  depasturing  it  with  (^TOLanda 
cattle.    The  particulars  of  trespass  filed  with  the  decla-  Ooonpation 
ration  stated  that  the  trespasses  complained  of  were  pi^idesthat 
committed  upon  a  tract  of  country  lying  to  the  south-  }*  "IJ^  *^ 
west  of  Nedgra  Greek,  as  shown  in  the  plan  which  was  party  to*an°^ 
annexed.  action  of 

The  defendant  pleaded — (1)  not  guilty ;  (2)  not  pos-  Orown  lands, 
sessed ;  (3)  that  the  land  was  Crown  land,  and  that  no  i^^^^^ti^e 
lease  from  the  Orown  of  the  land  was  in  force  at  the  time  Grown  Bhall 
of  the  several  alleged  trespasses;  that  George  Barney,  S^pfe^lS^ina 
Chief  Commissioner  of  Crown  Lands,   being  then   an  patmevi- 
agent  of  the  Crown  lawfully  authorised  for  the  granting,  p^,^^, 
under  the  Orders  of  Council  referred  to  in  the  Crown  gagement,or 
Lands  Occupation  Act  of  1861,  a  lease  of  Crown  lands  ^J'J^^he*™ 
for  a  term  unexpired,  did  (as  such  agent  on  behalf  of  Crown,  or  its 
the  Crown)  duly  promise,  engage,  and  contract  with  one  ^y  ^ut^ 
William  Morris,  to  grant  a  lease  for  a  term  unexpired  rized,  for  the 
to  the  said  WiUiam  Morris^  of  the  land  under  tlie  name  ^^r^L 
of  West  Gungalma — and  the  land  being  such  Crown  ^®","' 
laud  has  ever  since  been  known  by  and  occupied  under  under  this 

Act,  for  any 
term  nnex- 
pired,  of  a  lease  of  such  lands;  and  suoh  promise,  &c.,  shaU,  as  between  the  parties  in 
such  action,  have  the  same  effect  as  if  a  lease  from  the  Orown  of  such  lands  had  been 
duly  issued,  in  pursuance  of  such  promise,  &c.,  to  the  party  entitled  thereunder  to  such 
lease.*'  Held,  that  this  section  gives  effect  only  to  promises,  &u.,  made  after  the  Orders 
in  OounoU  came  into  operation. 

In  a  squatting  action  it  was  proved  that  A.  occupied  68,500  acres  of  land,  called 
by  the  general  terms  of  G.,  from  1838  to  1848,  when  he  applied  in  the  usual  way  for 
a  lease  of  G.  by  the  ascribed  limits,  and  stating  in  his  application  that  the  quantity 
of  land  was  only  16,000  acres.  This  application  was  advertised  in  the  QazeUe,  A 
license  in  the  usual  form,  to  occupy  certain  lands  ''known  as  G./'  was  afterwards 
issued,  and  rent  was  for  several  years  paid  by  A.  as  for  16,000  acres.  After  some 
years,  the  Government  discovered  that  the  quantity  of  land  actually  occupied  was 
much  larger  than  16,000  acres,  and  thereupon,  in  1856,  it  promised  a  lease  of  about 
;K),000  acres  out  of  the  entire  area  to  B.  In  an  action  of  trespass  by  A.  against  B., 
for  trespasses  on  the  land  included  in  the  promise  to  B.,  the  latter  pleaded  a  promise 
of  a  lease  under  the  28th  section  of  the  Grown  Lands  Occupation  Act  of  1861,  and  A. 
replied  a  previous  promise  under  the  same  section.  Eddy  that  even  assomiuff  that 
the  application  for  a  lease,  and  its  publication  in  the  GazeUe  in  1848,  coupled  with 
the  suDsequent  licenses  and  payments  of  rent,  were  unitedly  some  evidence  of  a 
promise  to  A.  as  to  16,000  acres— that  they  were  no  evidence  of  such  a  promise  as  to 
68,500  aoies ;  and  a  verdict  which  had  been  found  in  favor  of  A.  was  set  aude. 


44 


SUPBEME  OOUBT  BEPOETS. 


1865. 


Blackhan 

▼. 

Mtle- 

OBABANE. 


the  said  name;  and  that  daring  the  unexpired  term, 
William  Morris  duly  sold  and  transferred  to  one  John 
Andrmp  Oar&Mr  all  his  right,  title,  and  interest  in  and 
to  the  unexpired  term,  and  in  and  to  the  land,  and  in 
and  to  the  lease ;  and  that  John  Andrew  Ga/rdmar  duly 
sold  and  transferred  all  his  right,  title,  and  interest  in 
and  to  the  unexpired  term,  and  in  and  to  the  land,  and 
in  and  to  the  lease,  to  the  defendant  and  John  jPotYi,  junr., 
jointly;  and  that  the  several  sales  and  transfers  were 
duly  authorised,  and  ratified  by  and  on  behalf  of  the 
Grown  by  such  duly  authorised  agent  as  aforesaid ;  and 
that  before  and  at  the  time  of  the  alleged  trespasses  he 
was  in  occupation  of  the  land  jointly  with  John  Ford, 
junr.,  under  and  by  virtue  of  the  promise,  engagement, 
and  contract  for  a  lease;  and  relying  upon  the  same, 
and  acting  on  behalf  of  himself  and  John  Ford,  junr., 
jointly,  he  committed,  as  he  lawfully  might,  the  several 
alleged  trespasses  therein  complained  of. 

There  was  a  fourth  plea  in  the  same  terms  as  to  the 
residue  of  the  plaintiff's  allied  dose,  which  was  another 
piece  of  contiguous  country  called  East  Gungalma. 

The  plaintiff  joined  issue  upon  the  various  pleas;  and 
also  replied  to  the  third  and  fourth  pleas,  that  before 
George  Barney  promised,  engaged,  and  contracted  with 
William  Morris  as  in  those  pleas  alleged,  the  Crown, 
by  its  agent  lawfully  authorised  for  the  granting,  under 
the  Orders  in  Council  referred  to  in  the  Crown  Lands 
Occupation  Act  of  1861,  of  leases  of  Crown  land,  pro- 
mised, engaged,  and  contracted  with  William  Blaehnan 
to  grant  a  lease  to  him  for  a  term  unexpired  at  the  time 
of  the  trespasses  upon  the  said  portions  of  land  in  the 
pleas  mentioned  respectively;  and  that  before  and  at 
the  said  times  when,  &c.,  the  interest  in  the  said  term 
became  and  was  vested  in  the  plaintiff,  8amud  Alfred 
Blaeihman.    Issue  thereon. 

The  cause  was  tried  before  Wiscy  J.,  and  a  jury  of 
four,  in  August,  1864,  when  it  appeared  that  the  father 
of  the  plaintiff  had  68,500  acres  of  land  in  his  occu- 
pation, called  by  ihe  general  term  of  Oungalma;  this 
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68,500  acres  included  the  land  in  controversy.  The 
f&tiier  had  thus  occupied  from  about  the  year  1838  up  to 
1848,  when  he  applied  in  the  usual  way  for  a  lease  of 
Gungalma  by  the  ascribed  limits,  and  stating  in  his  ap- 
plication (dated  the  28th  February,  1848),  that  the 
quantity  of  land  included  in  the  application  was  only 
16,000  acres.  This  application  of  the  fieither  was  adver- 
tised in  the  OawmmerU  Oazette  (a),  and  the  &ther, 
find  his  son  (the  present  plaintiff),  after  his  death, 
occupied  the  land  under  licenses  in  the  usual  form.  But 
there  was  no  actual  acceptance  or  notification  of  ac- 
ceptance by  the  Government ;  nor  had  it  been  the  usage 
to  accept  formally,  or  publish,  or  send  any  notification 
of  such  acceptanca  It  was  proved  that  the  course  of 
proceeding  in  the  Crown  Lands  office  had  been,  when  a 
tender  was  accepted — ^first,  to  write  a  letter  to  the  appli- 
cant to  pay  the  rent  within  sixty  days;  secondly,  to 
write  to  the  Oolonial  Treasurer  to  receive  the  money; 
thirdly,  to  write  to  the  Auditor-General  that  the  tender 
was  accepted;  fourthly,  to  write  to  the  District  Oom- 
missioner  to  the  same  effect ;  fifthly,  to  note  upon  the 
documents  the  word  **  accepted."  At  length  the  (Govern- 
ment discovered,  a  few  years  ago,  that  the  quantity 
actually  occupied  was  much  larger  than  16,000  acres; 
and  thereupon,  in  1856,  it  promised  and  accepted  the 
tenders  for  about  80,000  acres  out  of  the  entire  area,  in- 
cluding this  particular  land  in  question^of  Marria,  the 

(a)  The  notioe  in  the  ChueUe  was  dated  the  20th  September,  1848, 
which,  after  notifying  that  certain  persons  ^whose  names  were  glTen)  had 
demanded  leases  of  the  several  nins  particnlarised  in  connection  with 
their  names,  and  inviting  caveats  from  persons  who  objected  to  these 
claims,  continned  as  follows ; — **  It  is  to  be  distinctly  nnderstood  that  the 
Govenunent  does  not  pledge  itself  to  the  issue  of  a  lease  in  any  case, 
nntii  due  enqniry  has  been  made  into  the  validity  of  the  claim ;  and 
whether  or  not  it  mav  be  necessary  to  reserve  any  portion  of  the  land 
claimed  for  any  of  the  public  purposes,  as  contemplated  in  the  Order  in 
OomuuL" 

The  licenses  to  the  pUintifT  after  the  promulgation  of  the  Orders  in 
Council^  were  in  Uie  usual  Ibrm,  stating  that  whereas  the  plainti£r 
had  made  application  for  a  license  to  occupy  certain  waste  lands  of  the 
Grown,  situate  in  the  district  of  Bligh,  Ac,  and  known  as  Qungalma, 
''now  I,  the  Gbvemor  aforesaid,  do  hereby  authorise  the  said  WiUiam 
Biaehmanf  upon  payment  by  him  of  the  sum  of  £10  into  the  hands  of 
the  Coloidal  Treasurer,  on  or  before,  fta,  and  upon  the  due  acknow- 
ledgment, fto^  to  occupy  the  aead  waste  lands  tot  the  term  hereinafter 
mentioned.  Upon  the  iasue  of  the  Uoense  by  the  said  Oolonial 
Treasurer,  the  same  is  to  operate  and  be  in  force  fh>m,  fto^  until,  &c.'* 
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person  thiongh  whom  the  present  defendant  claimed. 
This  land  was  tendered  for  in  two  blocks,  of  about 
16,000  acres  a  piece,  which  were  called  respectiyely  East 
and  West  Gnngalma.  It  was  admitted  that  these  two 
blocks  were  included  in  the  defendant's  promise  of  a 
lease.  But  the  plainti£F  contended  that  he  had  a  previous 
promise,  including  the  same  land;  and  as  evidence  of 
this  promise,  showed  his  father's  application  for  and  the 
promise  to  him  of  a  tract  of  land  containiDg  16,000  acres, 
bounded,  as  the  application  said,  ^  on  the  west  by  pine 
and  sand  ridges."  But  the  evidence  clearly  showed 
that  if  this  application  extended  to  the  particular  pine 
and  sand  ridges  that  they  insisted  upon,  that  it  would 
embrace  about  68,000  acres,  and  the  particular  land  now 
in  dispute.  It  was  contended,  therefore,  on  behalf  of 
the  defendant,  that  these  pine  and  sand  ridges  could  not 
have  been  the  pine  and  sand  ridges  referred  to  by  the 
plaintiflTs  father  in  his  application,  or  by  the  Government 
when  they  accepted  that  tender.  And  this  ailment  was 
strengthened  by  the  fact  which  also  appeared  in  evidence, 
that  the  plainti£F  or  his  father  had  for  some  years  paid 
rent  or  assessment  only  on  16,000  acres.  But  on  the 
other  hand  evidence  was  given  to  show  that  there  were 
only  a  few  pine  trees,  scarcely  amounting  to  a  ridge  of 
pines,  at  or  near  the  spot  where  the  16,000  acres  or 
thereabouts  should  terminate. 

The  jury  found  that  the  defendant,  and  those  through 
whom  he  claimed,  received  a  promise  of  a  lease  of  this 
land ;  but  that  the  plaintiff's  father  had  obtained  a 
previous  promise  of  a  lease  of  the  same  land,  and  also  a 
renewal  of  such  promise.  The  verdict,  therefore,  was 
entered  for  the  plaintiff. 

A  rule  nisi  for  a  new  trial  was  obtained  on  behalf  of 
the  defendant,  on  the  grounds — first,  that  the  verdict 
was  against  evidence,  as  the  jury  found  a  promise  of  a 
lease  to  the  plaintiff,  and  that  there  was  a  renewal  of  such 
promise  by  the  Government,  and  also  as  the  plaintiff's 
promise  or  licensed  occupation,  if  under  the  Grown,  did 
not  embrace  the  land  licensed  and  promised  to  be  leased 
to  the  defendant    Secondly,  that  having  regard  to  the 
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provifiioiiB  of  the  Orders  in  Goimcil  of  1847,  a&d  the        ises. 
Assessment   Act   of   that    year,  independently  of  the    blaokmak 
general  roles  of  law,  the  Jndge  ought  to  have  ruled  that       ^* 
the  plaintiflTs  title  extended  only  to  16,000  acres,  or     ghabanb. 
thereabouts.      Thirdly,    that   the    notification    by    the  • 
Goyemment,  in  the  OaeeUe  of  20th  September,  1848  (a), 
was  no  evidence  of  a  promise  of  any  lease  to  the  plaintiff 
as  to  the  land  in  question.    Fourthly,  that  the  licenses 
pat  in  by  the  plaintiff,  respecting  land  '*  called  Gun- 
galma,"  were  inadmissible  in  evidence. 

Sir  W.  Manmng,  Q.  0.  (Stephen  and  Salomons  with  March  v\  15 
him),  showed  cause.  The  jury  have  found  that  the 
plaintiff's  father  was  in  licensed  occupation  of  the  locus 
when  he  applied  for  the  lease  of  it.  Up  to  1848,  when 
the  Orders  in  Council  came  into  operation,  he  was  in 
licensed  occupation — and  thereupon,  under  the  Orders 
of  9th  March,  1847,  he  was  entitled  to  a  lease  of  all  the 
land  he  then  occupied,  provided  he  made  an  application 
within  six  months  firom  ^eir  publication ;  OL  2,  sect  11 ; 
he  did  make  the  application  within  that  period,  and  in 
such  application  he  described  this  land  as  Gungalma, 
and  by  metes  and  bounds ;  and  that  description  includes 
the  land  in  disputa  The  evidence  showed  that  the  usual 
course  of  proceeding  was,  when  a  tender  was  sent  in,  for 
the  Chief  Commissioner  to  refer-  it  to  the  local  Com- 
missioner for  his  report;  and  when  that  report  was  re- 
ceived, to  publish  the  tender  in  the  Gazette  and  invite 
caveata  It  was  proved  that  after  such  publication  the 
fjEkther  of  the  plaintiff  continued  in  occupation  of  the 
entire  area,  and  paid  rent — ^holding  a  license  for  the  run 
known  as  Gungalma  It  is  submitted  that  this  evidence 
shows  acquiescence  on  the  part  of  the  Government,  which 
is  equivalent  to,  or  rather  evidence  of,  a  promise; 
and  that  even  if  the  Gazette  is  not  by  itself  evi- 
dence of  a  promise,  yet,  that,  taken  with  all  the  other 
circumstances,  it  is  evidence  for  the  jury.  The  de- 
fendant's plea  alleges  a  promise  to  his  predecessor  of  this 
land  in  1857.  But  the  plaintiff's  replication  meets,  or 
(a)  See  note  (a),  p.  49. 
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ratiier  overcomes  this,  by  setting  np  his  previous  promise 
of  a  lease  for  fourteen  years,  which  wonid  not  expire  till 
1861  or  1862,  or  rather  till  January,  1864,  according  to 
the  Governor  General's  regulation  of  28th  October,  1851 ; 
which  says,  that  ^in  regard  to  all  leases  to  be  issued, 
both  for  lands  held  under  licensed  occupation,  previously 
to  the  promulgation  of  the  Order  in  Council  of  9th 
March,  1847,  and  for  runs  hitherto  acquired  by  tender, 
the  maximum  terms  of  eight  years  and  fourteen  years 
shall  commence  from  a  future  certain  day,  namely,  1st 
January,  1852,  without  reference  to  the  actual  date  on 
which  the  leases  may  issue."  This  term  of  fourteen  years 
had  not  expired  when  Morns'  tender  was  accepted  in 
1857.  And,  moreover,  if  the  plaintiff  had  a  subsisting 
lease,  the  land  was  not  open  to  tender,  as  the  Orders  in 
Council  give  a  right  of  renewal  Morris*  tender  also  was 
under  the  13th  section  of  the  Orders ;  but  that  section, 
which  provides  for  applications  for  leases  of  new  runs, 
would  not  apply.  It  is  also  a  rule  of  law  that  the  Crown 
cannot  grant  a  reversion.  [Stephen^  C.  J.  Are  the 
statutes,  under  which  the  Crown  can  only  grant  leases 
to  take  effect  at  cmce,  applicable?]  It  is  farther 
submitted  that  the  promise  is  of  the  same  effect  as  a 
lease.  But  a  lease  of  land  described  by  boundaries, 
would  pass  all  the  land  by  those  boundaries.  In 
ShepparcPs  Touchstone  (a),  it  is  said  that  if  one 
grant  in  this  manner  all  my  meadow  in  D.,  contain- 
ing ten  acres,  whereas  in  truth  his  meadow  there  doth 
contain  twenty  acres,  it  seems  this  is  a  good  grant  for 
the  whole  twenty  acres.  LhweUyn  v.  Earl  of  Jersey  (6), 
and  BwrUm  v.  Dcwoes  (c)  are  authorities  to  the  same 
effect,  and  show  that  the  calling  the  quantity  16,000 
acres  amounts  to  a  mere  faha  demonstrtxHo,  which  would 
not  vitiate  the  instrument.  [Stephen^  C.  J.  But  the 
rent  is  in  all  cases  in  proportion  to  the  quantity;  and 
moreover  the  Crown,  from  the  years  1847  to  1857,  re- 
ceived rent  for  16,000  acres  only.  Can  it  then  be  said 
that  it  promised  an  area  more  than  four  times  as  large?] 


(a)  p.  248. 


(c)  10  C  B.  261 ;  19  L.  J.  0.  P.  802. 


(b)  11  H.  &  W.  190. 
P.  f  - 
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It  is  also  contended,  that  assuming  that  the  plaintiffs' 
father  was  limited  to  16,000  aores,  he  might  take  them 
anywhere  within  the  area. 

Martin,  Q.  G.  (BuOer  wiiti  him),  contra.  The  first 
section  of  the  Assessment  Act  of  1847  authorises  the  col- 
lection of  an  assessment.  The  second  section  directs  that 
certain  returns  should  be  made  in  the  form  provided  by 
the  Act  Among  other  items  contained  in  this  form  is 
the  estimated  extent  of  the  run  to  be  furnished  for  pur- 
poses of  assessment.  The  plaintiff's  father  signed  and 
sent  in  as  his  return  of  this  run,  dated  1st  January,  1848, 
that  its  estimated  extent  was  twenty-fiye  square  miles, 
or  16,000  acres ;  and  he  made  the  same  return  in  many 
succeeding  years.  Under  these  circumstances,  and  re- 
membering that  under  the  second  section  of  the  Order  in 
Council  of  March,  1847,  the  rent  to  be  paid  was  to  be 
proportioned  to  the  number  of  sheep  or  cattle  which  the 
run  should  be  estimated  as  capable  of  carrying,  it  is  sub- 
mitted that  the  evidence  relied  on  is  utterly  insufficient 
to  show  any  promise,  engagement,  or  contract  for  a  lease 
of  68,000  acres.  Blachman  may  have  had  a  right  to 
demand  a  lease;  but  there  is  nothing  to  show  that  he 
was  entitled  to  or  had  a  lease  of  any  particular  land,  or 
for  any  particular  period ;  but  these  were  matters  to  be 
determined  by  the  Governor.  But  even  if  it  be  conceded 
that  the  parties  were  entitled  to  a  lease  of  68,000  acres,  the 
question  would  still  remain  whether  he  or  the  plaintiff 
had  obtained  it.  The  promise  is,  under  the  Act,  equivalent 
to  a  lease ;  but  it  is  submitted  that  a  promise  of  16,000 
acres  cannot  be  deemed  to  be  a  promise  of  68,000  acres. 
But  if  not,  how  has  the  plaintiff  shown  a  promise  of  a 
lease  of  this  particular  piece  of  land?  It  is  also  con- 
tended that  the  application  and  the  publication  of  it 
cannot  amount  to  a  contract  between  these  parties ;  and, 
if  not  a  contract,  it  was  not  a  promise ;  and  there  was, 
therefore,  no  contract  or  promise  by  the  Crown  with  or  to 
the  plaintiff's  father  of  68,000  acres. 

Stephen,  C.  J.    I  am  of  opinion  that  the  verdict  was 
demonstrably  wrong,  both  in  point  of  fact  and  in  point 
D— 4 
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of  law.  The  defendant  has  clearly  proved  that  he  held 
a  license  and  a  promise  with  respect  to  this  specific  piece 
of  land,  and  the  plaintiff  has  utterly  &iled  to  prove 
that  it  forms  part  of  the  16,000  acres  to  which  alone  he 
had  a  prior  promise.  Assuming  that  the  application 
and  publication  in  1848,  coupled  with  the  subsequent 
licenses  and  payments  of  rent,  amount  to,  or  unitedly 
were  evidence  of,  a  promise  to  the  plaintiff  as  to  16,000 
acres,  to  what  particular  16,0U0  acres  did  it  relate  ?  It 
is  clear  that  the  Grown  neither  promised  nor  meant  to 
promise  68,500  acres.  But  I  am  of  opinion  that  there 
was  no  contract  or  promise  shown  as  to  any  quantity  of 
land,  or  for  any  term  of  lease.  There  was  only,  at  the 
most,  a  promise  conditional  on  various  things  not  shown 
to  have  been  done.  And  if  the  licensed  occupation  of 
68,500  acres,  in  and  before  1847  and  up  to  1848,  entitles 
the  plaintiff  in  law  to  a  lease  to  that  land,  the  answer  is 
that  the  right  was  existing  at  or  before  the  time  of  tiie 
Order  in  Council.  But  the  statute  gives  effect  only  to 
promises  or  contracts  that  have  been  made  under  the 
Orders  in  Council. 


MiLFOBD,  J.  I  concur  with  the  judgment,  just  de- 
livered as  to  the  construction  of  the  28th  section,  that 
the  promise  must  be  made  subsequent  to  the  Orders  in 
Council;  and  that  the  Orders  in  Council  cannot  be  con- 
sidered as  creating  any  contract,  engagement,  or  promise 
on  the  part  of  the  Crown.  The  question,  therefore,  is- 
whether  there  has  been  a  promise  since  the  promulgation 
of  these  Orders?  It  has  been  contended  that  the  ap- 
plication, and  its  publication  in  the  OaaeUe^  show  such 
a  promise.  But  it  seems  to  me  that  the  publication  in 
question  is  not  a  promise,  but  rather  avoids  making  a 
promise.  But  even  assuming  it  to  be  a  promise  of 
a  lease,  what  kind  of  lease  would  it  be?  It  cannot 
be  a  lease  from  year  to  year,  when  the  power  con- 
ferred is  a  power  to  lease  for  fourteen  or  eight  years; 
and  therefore  such  a  lease  would  seem  to  me  to  be 
void  for  uncertainty ;  but  this  point  it  is  not  necessary 
to  decide. 
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Wise,  J.    I  am  of  the  same  opinion.    At  the  triq,l  I        1865. 
thought  that  the  defendant  had  made  out  his  case,  and     blackmak 
expected  that  the  verdict  would  have  been  in  his  favor ;       ^• 
but  I  did  not  see  how  .the  question  could  be  withdrawn      ohabank. 
from  the  jury.    It  seems  to  me  that  the  28th  section  only 
applies  to  promises  made  since  the  Orders  in  Council 
came  into  existence.   In  the  present  case,  I  see  no  evidence 
of  any  aggregatio  mentium.    What  is  the  evidence  that 
the  Crown  did  assent  to  any  promise  ?    The  evidence  is 
simply  that  the  Crown  received  an  annual  rent  of  £10 
for  16,000  acres.    This  being  the  case,  it  is  not  neces- 
sary to  consider  the  authorities  cited  with  regard  to 
misdescription  in  a  grant 

Rule  absolute  for  a  new  trial. 


Ex  parte  Ogilvie  (a).  Biaroh  s,  lo. 

TUTARTIS,  Q.  C.  {Darl&y  with  him),  moved  to  make  se^n^the 
-^^    absolute  a  rule  granted  in  the  last  term  of  1864,  Crown  i^de 
calling  on  WaJker  to  show  why  an  award  made  under  Aot^nse^ 
the  Crown  Lands  Occupation  Act  of  1861  should  not  be  ewcts,  that 

*!  where  two  or 

set  aside,  on  the  grounds —  more  peraons 

First,  of  misconduct  of  one  of  the  arbitrators  under  1^^®^^ 

the  following  circumstances.    The  arbitrators  appointed  theaame 

were  one  LwAnefr  on  behalf  of  WalJcer^  and  one  FuikeT  {jS^'g^^be 

on  behalf  of  Ogilvie.    The  question  in  dispute  was  as  to  granted  to  the 

a  boundary  line,  and  the  controversy  between  the  parties  J^ht  theret^ 

whether  a  line  drawn  in  a  particular  direction  from  a  mayhavebeen 

or  may  be 
establiBhed, 
after  due  inquiry,  to  the  eatisfaotion  of  the  Governor  or  the  Minister; "  and  wheie  the 
right  shall  not  have  been  so  established,  **  it  shaU  be  lawful  for  the  Minister  to  re- 
quire 8uoh  right  tu  be  inquired  into  and  determined  by  arbitration,  and  the  lease 
may  be  granted  in  aocordance  with  the  award  of  such  arbitration.**  The  fourth 
paragraph  of  the  twenty-third  section  says,  that  *'the  award  of  any  arbitrators 
appointed  in  pursuance  of  the  Act,  shall  be  binding,  final,  and  conclusive  upon  all 
parties  to  the  arbitration,  for  all  intents  and  purposes  whatever."  Hddj  that  it  is 
discretionary  with  the  Grown  to  issue  a  lease  to  the  party  in  whose  fietvor  the  award  is 
made  or  not 

The  eleventh  and  fourteenth  paragraphs  of  the  twenty-third  section  provide 
that  any  submission  to  arbitration  under  the  provisions  of  the  Act,  may  be  made  a 
rule  of  the  Supreme  Court  on  the  appUcation  of  either  party,  and  that  no  award  shall 
be  set  aside  for  irregularity  or  error  in  matter  of  form.  nM,  that  such  Court  has 
jurisdiction  to  set  aside  such  award,  but  that  a  merely  wrong  description  of  a  boundary 
in  an  award  is  not  a  sufficient  ground  for  setting  it  aside. 

(a)  Before  Siephen,  C.  J.,  and  Tfiie,  J. . 
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^865-  certain  point  fell  above  or  below  the  confluence  of  two 
Ex  parte  creeks.  Both  sides  produced,  before  the  arbitrators, 
Ogilvie.  njapg  q{  d^Q  district,  between  which  a  great  discrepancy 
existed.  According  to  the  affidavits  of  Ogilvie,  it  was 
intimated  by  OgUvie's  advocate  that  unless  the  arbitrators 
would  resolve  to  visit  the  place,  and  determine  from 
actual  inspection  the  relative  correctness  of  the  two 
maps,  he  should  require  to  call  further  evidence  to 
establish  the  correctness  of  the  map  he  produced.  The 
arbitrators  promised  that  they  would  not  make  any  de- 
cision without  seeing  the  land.  But  these  allegations 
were  denied  by  the  other  side.  There  was  a  conflict  of 
evidence  as  to  whether  the  arbitrators  did  or  did  not 
,  promise  to  view  the  ground.  But  it  is  certain  and  not 
denied  that  they  were  told  of  OgUme's  intention  to  call 
witnesses,  if  they  did  not  view  it;  and  yet  the  award 
was  made  the  next  day  without  any  notice  to  Ogilvie. 
In  Earl  v.  Stoeher  (a)  it  is  laid  down  that  if  an  arbi- 
trator promise  to  have  witnesses,  and  afterwards  make  an 
award  before  he  has  done  so,  the  award  shall  be  set  aside. 
And  the  same  rule  has  been  held  to  apply  if  he  declares 
that  he  will  suspend  further  proceedings  in  the  reference 
till  some  books  of  account  have  been  referred  to,  and 
afterwards  make  an  award  without  examining  such  books, 
or  giving  notice  to  the  parties  that  he  has  found  the 
inspection  of  the  books  unnecessary ;  Pepper  v.  Qcrham 
(b).  And  in  In  re  Peterson  v.  Ayre  (o)  the  award  was  set 
aside,  because  the  arbitrators  had  not  given  the  plain- 
tiff notice  that  they  were  about  to  make  their  award, 
and  thus  given  him  an  opportunity  of  examining  his 
witnesses. 

Secondly,  on  the  ground  of  partiality  and  corruption 
in  the  same  arbitrator.  It  appeared  that  some  days 
before  the  making  the  award  Fisher  asked  Ogilvie 
whether  it  was  true,  as  he  had  been  informed,  that  he 
(Ogilvie)  was  the  cause  of  his  {Fisher^s)  having  been 
struck  off  the  Commission  of  the  Peace  that  had  been 
lately  issued.    Ogilvie  replied,  that  he  had  been  consulted 

(a)  2  Vem.  250. 

(6)  4  Moore  148 ;  cited  in  RuueO,  Part  II.,  oh.  4,  8.  1. 

(o)  2a  L.  J.  C.  P.  129. 
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by  the  Goyemment  as  to  the  propriety  of  his  (Fisher's)  1865» 
name  remaining  on  the  Commission^  and  that  he  had  Ex  parte 
expressed  his  opinion  to  the  contrary,  alleging,  as  his  Ogilvib. 
reasons  for  snch  opinion,  his  concurrence  with  the  rule 
laid  down  by  the  Government  that  no  person  in  active 
business  should  be  on  the  Commission,  adding  that  it 
was  no  reflection  on  his  (Fisher's)  personal  character; 
and  that  if  he  (Ogilvie)  did  not  consider  him  competent 
to  be  a  magistrate,  he  would  not  have  appointed  him  as 
a  judge  in  a  case  where  his  own  interests  were  so  heavily 
at  stake.  It  also  appeared  that  Fisher  had  at  first  ob- 
tained the  information  as  to  OgUvi^s  recommendation  to 
the  Government  from  WaUcer^  pending  this  enquiry,  or 
rather  from  one  Qreaves  in  whom  WaHceT^s  interest  at 
that  time  had  vested.  What  could  have  been  Greaves^ 
object  ill  telling  Fisher  that  Ogilvie  had  recommended 
his  name  to  be  left  out  of  the  new  Commission  ?  The 
only  object  must  have  been  a  corrupt  one,  namely,  to 
prejudice  Fisher  against  Ogilvie  in  the  arbitration  then 
being  carried  on.  And  why  does  Fisher  at  that  time 
enquire  of  Ogilvie  on  the  matter  ?  The  denials  by  Fisher 
in  his  afiSdavit,  that  his  mind  was  influenced  by  what  had 
occurred,  are  of  no  value. 

And  thirdly,  this  award  is  bad  for  incompleteness  (a). 
No  boundary  can  be  collected  from  this  award.  What 
**  range ''  is  intended  ?  There  is  no  direct  reference  to 
any  map.  The  supplement  to  the  award,  consisting  of 
a  description,  is  as  unintelligible  as  the  award  itself. 

Barley  applied  to  be  allowed  time  to  file  affidavits  in 
reply  to  the  arbitrators'  statement,  that  a  view  was  not 
necessary,  because  of  the  alleged  admissions  of  a  certain 
line  by  Ogilvie — denying,  first,  his  assent  to  the  running 

(a)  The  award  was  as  foUows:— ''We  declare  our  award  to  be  as 
follows — that  the  land  son^  of  Uie  range,  forming  the  northern  watershed 
of  the  Hanging  Bock  Greek,  belongs  to  the  Newbold  ran ;  and  that  tho 
boundary  between  Mr.  OgUifie*9  cattle  ran  on  the  east,  and  Newbold 
on  the  west,  is  the  range  dividing  the  waters  of  the  south  river  and 
those  of  the  Clarence  in  a  north  and  north-westerly  direction,  to  the 
forge  on  the  Clarence  Biver."  And  after  the  signatures  of  the  arbitra- 
tors there  followed  the  words— '^  Description  of  boundaries  between 
Ogilvu^s  cattle  station  on  the  south  river,  and  Newbold  cattle  run,  as 
fixed  by  us  the  arbitrators,  commencing,  &o. ;  **  and  the  signatnies  of  the 
two  arbitrators  were  again  added. 
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1865.         of  any  such  line ;  and  secondly,  the  accuracy  of  Walker's 
Ex  parte      map ;  and  thirdly,  that  there  was  not  any  agreement  in 
OaiLviB.      fg^Qi  by  the  arbitrators  to  view  the  land.    He  referred  to 
Pritchard  v.  Leech  (a),  and  Wood  v.  Cox  (b). 

Isaacs  contra. 

Per  Ckmam.    We  will  reserve  our  decision  until  we 
have  heard  the  case. 

Isaacs  showed  cause.  The  fourth  paragraph  of  the 
23rd  section  of  the  Crown  Lands  Occupation  Act  (o). 
enacts,  that  the  **  award  appointed  in  pursuance  of  this 
Act  shall  be  binding,  final,  and  conclusive  upon  all 
parties,"  and  the  Court,  therefore,  has  no  jurisdiction 
over  the  award.  [Stephen,  C.  J.  If  manifestly  corrupt, 
no  Court  would  let  the  award  stand  if  it  could  be 
avoided ;  but  this  Act  provides  that  it  shall  be  made  a 
rule  of  Court.]  That  may  be  merely  to  enforce  the  pay- 
ments of  costs ;  but  the  statute  makes  it  final,  for  the 
purposes  for  which  the  arbitration  takes  place;  at  all 
events  the  Court  will  only  interfere  in  case  of  the  grossest 
fraud.  It  is  provided  by  the  6th  section  that  *^  the  lease 
shall  be  granted  to  the  person  whose  right  thereto  may 
have  been  or  may  be  established,  after  due  enquiry,  to 
the  satisfaction  of  the  Governor  or  the  Minister ; "  and 
when  the  right  shall  not  have  been  so  established,  '*  it 
shall  be  lawful  for  the  Minister  to  require  such  right  to 
be  inquired  into  and  determined  by  arbitration,  and  the 
lease  may  be  granted  in  accordance  with  the  award  of  such 
arbitration."  The  language  of  the  latter  clause  shows 
that,  notwithstanding  the  result  of  the  arbitration,  the 
power  of  the  Crown  is  altogether  discretionary.  [Stephen, 
C.  J.  I  am  inclined  to  think  that  we  ought  not  to  inter- 
fere, assuming  that  we  have  power  to  do  so,  on  account 
of  any  uncertainty  or  incompleteness  in  the  description ; 
for  in  such  case  the  award  cannot  prejudice  the  other 
side.]  • 

Martm,  Q.   C,  in    reply.      Nothing    can    be    more 
dangerous    than    that    the    Minister  of  Lands    should 

(a)  2  Jut.  N.  8.  475.  (b)  24  L.  J.  C,  P.  155. 

(o)  25  Vic,  No.  2. 
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possess  the  large  powers  which  the  construction  of  the  1865. 
6th  section,  contended  for  by  the  other  side,  would  place  ex  parte 
in  his  hands.  It  is  submitted  that,  by  the  reference  to  Ogilvib. 
arbitration,  the  Crown  admits  that  one  or  other  of  the 
parties  is  entitled,  and,  there  being  no  right  of  the 
Crown  in  question,  the  award  is  absolutely  binding. 
The  23rd  section  of  the  Crown  Lands  Occupation  Act 
prescribes  the  manner  in  which  the  arbitration  shall  be 
conducted;  and  the  fourth  paragraph  enacts  that  the 
award  of  the  arbitrator  shall  be  binding,  final,  and  con- 
clusive upon  all  parties,  for  all  intents  and  purposes 
whatsoever.  [Wise,  J.  The  6th  section  enacts  that  the 
lease  may  be  granted  in  accordance  with  the  award,  and 
by  the  eighth  section  of  the  Acts  Shortening  Act  (a) 
the  word  "  may  "  imports  a  discretion.]  The  6th  sec- 
tion must  be  taken  with  the  23rd,  and  the  proper  con- 
sjtruction  then  is  that  the  Crown  may  refuse  altogether 
to  refer  the  matter;  but  if  it  be  referred,  the  action 
of  the  Crown  must  be  in  accordance  with  the  award. 
But  at  all  events  the  Court  has  complete  jurisdiction 
over  these  arbitrations;  for  even  assuming  a  discretion 
to  exist  in  the  Minister  for  Lands,  yet,  as  the  award  must 
be  assumed  to  operate  to  some  extent  on  the  Minister's 
mind,  the  Court  would  control  such  arbitrations. 

The  award  is  uncertain  and  not  final.  For  if  this 
award  be  allowed  to  stand  good,  it  will  require  some 
other  person  or  tribunal  to  do  something  to  carry  it  out. 
A  survey  will  be  necessary  in  order  to  find  out  this  line, 
and  then  a  fui-ther  proceeding  to  enquire  whether  such 
survey  is  correct. 

Stephen,  C.  J.  We  are  prepared  to  give  judgment 
on  two  points,  in  order  that,  if  it  be  considered  necessary, 
the  legislature  may  alter  the  law.  On  the  first  point, 
whether  the  award  is  binding  on  the  Government,  I  am 
still  of  opinion,  notwithstanding  Mr.  Martin's  argument* 
that  it  is  entirely  discretionary  whether  the  Crown  will 
issue  a  lease  in  accordance  with  the  award  or  not.  I 
admit  that  it  is  dangerous  to  give  to  the  Crown  a  power 
(a)  22  Vic,  No.  1^ 
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1865.  to  issue  leases  aooording  to  its  discretion,  after  an  award 
Ex  parte  has  been  given.  It  might  seem  inexpedient  and  nnwise. 
Ogilvib.  On  the  other  hand,  there  might  be  cases  in  which  no 
Government  could  give  as  bad  a  decision  as  arbitrators 
might  do ;  and,  therefore,  it  may  not  be  desirable  that  a 
Government  should  be  bound  by  a  grossly  erroneous 
decision.  I  do  not  entertain  any  doubt  that  there  is  a 
discretion  in  the  Government,  notwithstanding  the  award, 
to  do  what  it  thinks  right.  The  first  clause  of  the  6th 
section  provides  that  the  lease  shall  he  granted  to  the 
person  whose  right  thereto  may  be  established  after  due 
inquiry  to  the  satisfaction  of  the  Governor  or  Minister ; " 
but  the  following  clause  uses  the  language,  *'  the  lease 
may  he  granted  in  accordance  with  the  award."  With- 
out reference  to  the  section  of  the  Acts  Shortening  Act» 
I  cannot  understand  why  the  Legislature  should  have 
altered  the  phrase,  unless  there  was  some  reason  for  the 
change,  and  it  was  intended  that  there  should  be  a  differ- 
ence in  the  two  cases.  The  reason  may  be,  that  it  was 
thought  proper  that  the  Government  should  be  allowed 
to  say — ^  we  are  not  satisfied ;  we  do  not  like  the  people 
you  have  appointed  as  arbitrators,  or  the  way  in  which 
they  have  acted."  If  the  award  was  strictly  binding,  it 
might  also  have  been  contended  that  where  the  av^rd 
gave  a  bad  description  the  Government  must  have 
adopted  it;  and  therefore  the  present  enactment  was 
passed,  it  may  be,  to  avoid  difficulties  of  this  kind,  which 
might  have  arisen,  if  the  award  had  been  imperative. 
But  whatever  the  reason  may  have  been,  it  is  sufficient 
to  say  that  in  one  place  the  Legislature  has  used  the 
word  "may,"  and  in  the  other  ** shall."  The  Acts 
Shortening  Act,  moreover,  was  passed  before  this  Act» 
and  puts  an  end  to  all  doubt  on  the  pomt 

I  am  also  of  opinion  that  we  have  power  under  this 
Act  to  set  aside  an  award.  The  eleventh  and  fourteenth 
paragraphs  of  the  23rd  section  enact,  that  any  sub- 
mission to  arbitration  under  the  provisions  of  the  Act, 
may  be  made  a  rule  of  this  Court ;  and  that  no  award 
shall  be  set  aside  for  irregularity  or  error  in  matter  of 
form.    This  shows  that  it  may  be  set  aside  for  sufficient 
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reason.    Could  this  Court  grant  an  attachment  for  the        1865. 
non-payment  of  the  costs  of  a  grossly  foolish  award  ?  But      e^  parte 
I  am,  also,  of  opinion  that  the  Court  would  not  set  aside      Oqilvus. 
an  award  for  a  merely  wrong  description  of  the  boundary, 
if  it  was  proved  what  was  meant ;  for  the  Government  is 
not  bound  to  adopt  an  unintelligible  description ;  and  as 
the  Government  can,  under  such  circumstances,  do  justice, 
the  Court  ought  not  to  interfere  on  such  a  ground. 

We  will  take  time  to  consider  on  one  point.  It  is 
objected  that  the  arbitrators  said  that  they  would  see 
the  land,  if  they  thought  it  necessary.  I  wish  to  see 
what  the  facts  are,  and  whether,  if  they  did  not  see  the 
land,  Mr.  OgUvie  ought  to  have  had  an  opportunity  of 
giving  additional  evidence. 

Wise,  J.  I  am  of  the  same  opinion.  As  to  the  con- 
struction of  the  statute,  it  seems  to  me  that  imder  the 
sixth  section  of  the  Crown  Lands  Occupation  Act,  and  the 
eighth  section  of  the  Acts  Shortening  Act,  the  Governor 
and  the  Executive  Council,  but  not  the  Minister  for 
Lands,  have  power,  if  they  choose,  to  refuse  to  grant  a 
lease  to  A.,  notwithstanding  the  award  may  be  in  his 
favor.  The  policy  or  expediency  of  this  state  of  things 
is  a  delicate  question,  on  which  I  need  not  offer  an 
opinion.  But  it  seems  to  me  to  be  discretionary  with 
the  Grovemor  and  the  Executive  Council — that  is  the 
majority  of  the  Council — to  grant  or  not  to  grant  a  lease 
according  to  the  award.  K  the  power  be  discretionary, 
it  is  a  reason  why  the  Court  should  not  lightly  interfere 
to  set  aside  the  award.  But  it  does  not  follow  as  a  cor- 
relative of  this  position  that  the  Court  will  enforce  it  by 
attachment,  or  that  the  Court  will  consider  it  binding. 

The  27th  section  may  have  some  bearing  on  the  ques- 
tion of  the  sufficiency  of  the  description,  as  it  may  be 
that  a  less  minute  description  will  be  sufficient  than 
would  be  necessary  under  ordinary  circumstances. 

I  think  that  the  Court  has  power  over  these  awards, 
because  no  precedent  can  be  found  of  a  statute  declaring 
that  a  Court  of  justice  shall  be  an  instrument  of  in« 
justice,  by  enacting  that  it  shall  not  interfere  under  any 
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1865. 


Ex  |»rte 
Ogiltub. 


circumstances.  It  seems  contrary  to  first  principles  to 
give  any  such  construction,  by  implication,  to  the  words 
of  the  Legislature.  It  must  be  presumed,  when  parties 
are  made  to  come  to  the  Court  to  enforce  an  award,  that 
such  award  must  be  subject  to  the  ordinary  rules  of  that 
Court    On  the  other  point, 

Owr.ad.miU. 


Maioh  la        Stephen,  C.  J.,  gave  judgment  on  the  point  on  which 
judgment  was  reserved,  as  follows : — 

I  have  looked  through  the  affidavits,  and  I  think  that 
the  motion  must  &il,  and  that  there  is  no  necessity  to 
give  the  applicant  further  time  to  file  affidavits  in  reply. 
It  seems  clear  to  me  that  if  Mr.  OgUvie  had  produced 
all  the  evideijce  in  his  power,  it  would  not  and  ought 
not  to  have  a£fected  the  award.  If  it  had  appeared  that 
he  had  lost  an  opportunity  of  calling  fresh  evidence,  or 
that  he  would  have  called  it  but  for  what  the  arbitrators 
said,  I  should  have  been  inclined  to  grant  the  applica- 
tion. But  it  seems  to  me  that  if  he  had  supplemented 
his  case,  it  would  have  been  of  no  use.  The  affidavits 
filed  on  behalf  of  the  arbitrators  show  what  the  issues 
were,  and  that  the  evidence  of  Mr.  OgiMe  is  incorrect 
It  is  sworn  most  positively  that  no  opportunity  of  calling 
additional  evidence  was  lost  by  Mr.  OgiMe^  and  that  the 
arbitrators  promised  to  see  the  land  only,  if  it  was  found 
to  be  necessary,  and  that  it  was  entirely  unnecessary. 
They  do  not  say  that  they  communicated  to  Mr.  OgUvie 
that  it  was  not  necessary ;  but  they  say  that  no  oppor- 
tunity of  calling  such  evidence  was  lost,  and  that  no 
intention  was  expressed  by  them  of  calling  new  evidence. 

Wise,  J.  I  desired  to  look  into  the  affidavits  to  satisfy 
my  own  mind.  It  is  the  duty  of  the  Court  to  set  aside  an 
award,  if  satisfied  that  unfairness  has  been  used — that  is, 
if  both  sides  have  not  been  properly  heard,  or  if  the 
arbitrators  have  made  a  mistake  in  deciding  without  hear- 
ing both  sides.  Mr.  Ogilvie^s  affidavits  are  answered  by 
the  affidavits  on  the  other  sida    I  see  an  affidavit  of  the 
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attorney  stating  the  grounds  of  the  decision  of  tlie  arbi-         1865. 
trators.    The  attorney  has  no  right  to  state  on  a£Sdavit      £x  parte 
the  grounds  on  which  the  arbitrators  told  him   they      Ogw-^ik- 
based  their  award.     My  impression  is,  that  the  Court 
will  not  hear  the  reasons  which,  the  arbitrators  say, 
guided  them. 

Bule  discharged. 


The  Queen  against  Willis.  ^SJ?'  ^'^^ 

SPECIAL  .case  stated  for  the  opinion  of  the  Judges,  A  boy  under 
under  the  13  Via,  No.  8.  SSZn°L- 

^'  The  prisoner  was  indicted  for  that  he  did  commit  an  not  be  oon- 
aasault  upon  one  Margaret  Ann  Wibon^  with  intent  to  I^uit^Uh 
commit  a  rape  upon  her.    The  prosecutrix  was  nearly  intent  to  oom- 
fifteen  years  of  age;   her  testimony  was  clear  besides        ^'^P®- 
being  confirmed. 

*'  For  the  defence  two  witnesses  were  called,  who  proved 
that  the  prisoner  was  a  native  of  the  colony,  and  at  the 
time  of  the  commission  of  the  offence  was  under  fourteen 
years  of  age. 

**  The  advocate  for  the  prisoner  contended  that  a  boy, 
according  to  the  English  cases,  under  fourteen  years  of 
age,  could  not  in  law  be  guilty  of  such  an  offence. 

^  The  Crown  prosecutor  denied  that  these  cases  could 
be  recognised  as  law  in  this  colony,  regarding  its  climate 
and  its  effect  upon  human  beings.  After  some  reluc- 
tance, and  with  a  view  of  obtaining  the  decision  of  their 
Honors  the  Judges  of  the  Supreme  Court  upon  the  point, 
I  refused  to  stop  the  case,  intimating  that  if  the  Jury 
should  be  of  opinion  that  the  prisoner  in  point  of  fact  did 
commit  the  offence,  and  at  tiie  time  of  its  commission 
was  under  fourteen  years  of  age,  I  would  reserve  the 
point.  The  jury  found  the  prisoner  guilty,  stating  at 
the  same  time  that  they  believed  that  the  prisoner  was 
under  fourteen  years  of  age  at  the  time  of  its  commission. 
He  received  a  sentence  of  three  months  hard  labor  in 
Darlinghurst  Gaol.  I  reserved,  therefore,  the  following 
question  for  the  consideration  of  their  Honors  the  Judges 
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1864.        of  the  Supreme  Oourt,  viz.,  whether  a  boy  under  fourteen 
The  Queen    years  of  age,  a  native  of  the  colony,  can  in  point  of  law 
^'  commit  the  crime  set  forth  in  the  information. 

'"^"  (Signed)  James  8,  Bowling^ 

D.  C*  J.  and  Chairman,  &a" 

Windeifer  for  the  prisoner.  As  matter  of  law  a  boy 
under  the  age  of  fourteen  cannot  be  guilty  of  rape, 
except  as  a  principal  in  the  second  degree,  and  therefore 
cannot  be  guilty  of  the  attempt;  &  v.  Mdersha/w  (a), 
B.  V.  Jardm  (&),  B.  v.  PhiUips  (o). 

Butter^  for  the  Crown,  referred  to  Bed  on  Presump- 
tions ((I). 

Stephen,  C.  J.  The  law  is  settled,  and  the  conviction 
cannot  be  sustained. 

Wise,  J.  In  Bishop  on  Criminal  Law  {e)  it  is  said, 
'*  According  to  the  ^glish  doctrine,  a  boy  under  the 
age  of  fourteen  years  is  conclusively  presumed  to  be 
incapable,  whatever  be  the  real  facts  of  the  casa  The 
reason  is,  that  puberty  does  not  often  develope  itself  at 
an  earlier  period ;  and  so  this  rule  works  justice  in  most 
cases,  while  its  conclusive  nature  prevents  those  indecent 
disclosures  which  tend  to  the  corruption  of  public  virtue. 
In  this  country  (America)  the  rule  has  been  little  dis- 
cussed, but  some  Courts  have  held  that  it  is  to  be 
received  only  to  establish  a  prima  facie  case,  which  may 
be  overthrown  by  actual  testimony.  We  can  hardly 
suppose  the  instances  of  physical  capability,  exhibited 
at  an  earlier  age  than  fourteen  years  in  a  boy,  sufficiently 
numerous  to  call  for  the  abolition  of  a  technical  rule  so 
well  adapted  as  this,  to  prevent  those  particular  state- 
ments of  indecent  things  which  wear  away  the  nice  sense 
of  the  refined,  placed,  by  the  Maker,  in  the  human  mind 
as  one  of  the  protections  of  its  virtue."  (/) 

(o)  3  C.  A  P.  396.  (5)  9  C.  &  P.  118. 

(o)  8  O.  ft  P.  786.  (d)  p.  28.  (e)  2  VoL,  p.  936. 

(/)  An  attempt  to  commit  an  onenoe  is  clearly  distinguiahable  from 
an  intent  or  intention  to  commit  it  The  attempt  must  be  the  taking 
some  step  towiurdB  the  oifenoe,  so  that,  if  it  had  suocoeded,  the  whole 
offence  would  have  been  committed.  (Per  Coekhu/my  0.  J.,  in  JL  ▼. 
MePhenon,*  aiBrmed  in  B.  v.  C6Uim,\ 

•  Deir.  «l  B.  197;  ae  L.  J.  M.  C.  184.  t  3S  L.  J.  M.  a  IVT. 
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Wolfe  and  another  ctgcmst  Bliok  (a).  Maioh  lo. 

rIS  was  an  appeal  from  the  District  Court,  holden  at  in  an  action 
East  Maitland.  ^u^yT 

It  appeared  from  the  appeal  case  that  the  plainti&  ten  tons  of 
had  sued  the  defendant,  "  for  that  the  latter,  on  or  about  J^^e 
the  15th  day  of  February  last,  bargained  and  sold  to  plaintifffaiied 
the  plaintiffs,  and  the  plaintiffs  bought  from  the  de-  ^J^t^bTt 
fendant  ten  tons  of  potatoes,  belonging  to  the  defendant  the  defendant 
then  at  Belmont,  &c.,  described  as  black  Derwent  and  oontraotfor 
according  to  sample  exhibited,  for  six  pounds  per  ton,  to  ^  ton,  the 
be  delivered  by  the  defendant  to  the  plaintiffs  within  one  judgeV^e  a 
week  from  the  15th  of  February  last,  and  the  plaintiffs  ^v^^^'^j^** 
gave  the  defendant  twelve  bags  on  account  of  the  said  SamagesTor 
potatoes."    General  averment  of  the  fulfihnent  of  all  con-  ^^  ^t^Scf 
ditions  precedent,  and  that  the  plaintiffs  were  always  for  one  ton. 
ready  and  willing  to  receive  the  same.    Breach,  that  J^^heid^^ 
although  the  defendant  tendered  potatoes  to  the  plain-  that  on  the* 
tiffs,  it  was  not  in  accordance  with  the  contract,  and  she  ^^a^oif ^and 
has  fftiled  to  carry  out  her  undertaking ;  whereby,  &c.        without  ' 

The  defendant  pleaded-(l)  that  she  did  not  ^11  ten  ?hrp?J2a?n^! 
tons  of  potatoes  as  alleged ;  (2)  that  she  tendered  one  the  verdiot 
•ton,  but  the  plaintiffs  refused  delivery  thereof.  ^  Ti^^ict 

The  case  was  tried  in  May,  1864,  before  his  Honor  Mr.  ^^^^^*|^ 
District  Court  Judge  Pwrefoy^  without  a  jury.       '  for  the^de- 

The  appeal  case  continued — ^**  It  appeared  the  alleged  ^®j3^*- 
contract  was  not  in  writing,  and  I  found  that  the  plain-  peal  caL^u 
tiffs  failed  to  prove  the  contract  for  the  sale  of  ten  tons  p^^/^^*  ^ 
of  potatoes,  and  I  stated  so  in  summing  up  the  evidence,  Jndge,  the 
upon  which  I  founded  my  final  judgment,  adding  that  ^^^ifi^^ 
my  judgment  would  be  substantially  for  the  defendant;  snme  that  the 
but  as  the  defendant  admitted  she  had  contracted  to  sell  fe^^^'jtg 
one  ton  of  potatoes,  and  to  deliver  the  same  in  one  week  statement 

the  District 
Coort  Jndge  has  no  power  to  smi  a  case  for  appeal,  unless  the  parties  so  differ. 

If  a  plaintiff  in  a  District  Gonrt  hona  fide  daimed  and  pould  have  recovered  £30, 
an  appeal  lies,  although  less  than  that  amount  may  ha?e  been  recoyered  in  ttie 
action. 

(a)  Before  iS^Aen,  0.  J.,  and  Wiie,  J. 
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1865.        from  the  date  of  the  oontract,  and  that  she  also  admitted 

Wolfe       she  did  not  tender  the  one  ton  of  potatoes  ontil  two  days 

aDd  another   ^ft^^  ^ho  week  had  expited,  I  fonnd  for  the  plaintiffs 

Buck.       £6,  as  damages  for  the  breach  of  the  contract  for  the 

non-deliyery  of  one  ton  of  potatoes  within  the  week  as 

agreed  on. 

**  It  did  appear  in  evidenoe  that  when  defendant  ten- 
dered the  one  ton  of  potatoes,  the  plaintiffs  refused  to 
accept  same,  alleging  the  contract  was  for  ten  tons, 
that  one  ton  wonld  be  of  no  use  to  them." 

The  defendant  contended  at  the  trial  that  the  plaintiflii 
conld  not  sacceed,  as  they  had  fedled  to  prove  the  con- 
tract declared  on.  The  qnestion  was,  whether,  under 
the  circumstances,  the  yerdict  could  stand.  At  the  end 
of  the  appeal  case  the  learned  Judge  said — **  Having, 
since  this  case  was  tried,  looked  into  the  authorities  on 
the  subject  of  contracts,  I  consider  it  is  due  to  myself  to 
state  that  upon  the  first  point  I  am  now  of  opinion  that 
I  was  wrong.*' 

When  the  case  was  called  on,  SahmonSf  for  the 
plaintiift,  moved  on«  notice  to  strike  ont  the  case,  and 
referred  to  8bme  v.  Dean  (a). 

Martin,  Q.  C,  objected  that  the  affidavits  in  support 
of  the  objection  had  not  been  filed  before  one  o'clock 
in  the  afternoon  of  the  preceding  day,  as  required  by 
Rule  6  (b). 

Per  Owriam.  The  objection  is  fatal.  The  case  must 
goon. 

JUoffMi,  Q.  C,  for  the  appellant  The  evidence  for  the 
plaintiffs  showed  a  contract  (which  was  not  in  writing) 
for  ten  tons  of  potatoes,  at  £6  a  ton,  and  no  contract  for 
any  less  contract  The  evidence  for  the  defendant 
proved  a  contract  for  one  ton  only.  The  learned  Judge 
thereupon  gave  a  verdict  for  £6,  as  damages  for  the 
breach  of  the  contract  proved  by  the  defendant  It  is 
submitted  that  this  cannot  be  done,  for  it  amounts  to  a 
substitution  of  one  contract  for  another. 

(a)  27  L.  J.  Q.  B.  319.  (5)  Sop.  Ot  Pr.  82. 
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ScHamions  for  the  respondent    The  Judge   may  haye        1865. 
believed  the  witnesses  of  the  defendant;  at  all  events,  it  ~  woLra 
is  a  question  of  fact  upon  which  his  decision  is  final,  and    *nd  another 
from  which  no  appeal  will  lie;  East  Anglian  J3.  Co,  v.        blick. 
Lffthgoe  (a).    The  learned  Judge  had  power  to  amend 
the  plaint,  and  it  must  be  presumed  in  favor  of  the 
verdict  that  he  did  so,  or  the  Court  will  now  amend  it. 
[  Wiaej  J.    Could  the  District  Court  Judge  have  amended, 
unless  the  party  asked  him  to  amend?]    He  also  referred 
to  Oawley  v.  FumeU  (b).      He  also  argued  that  the 
learned  District  Court  Judge  had  no  jurisdiction  to  sign 
the  appeal  case,  as  there  had  been  no  disagreement 
between  the  parties,  as  required  by  the  94th  section  of 
the  Act 

Martin^  Q.  C,  in  reply.  Oawley  v.  FuawU  shows  that 
though  questions  of  fact  as  well  as  of  law  are  before  a 
Judge  without  a  jury,  an  appeal  will  lie  if  the  Court  of 
Appeal  can  see  from  the  facts  stated  that  the  Judge, 
in  order  to  arrive  at  his  judgment,  must  have  decided  a 
question  of  law  in  a  particular  way.  [Wise,  J.  Does 
an  appeal  lie  in  this  case  where  the  damages  are  only 
£6  ?]  The  plaintiff  was  entitled  to  recover  the  difference 
between  the  contract  price  and  the  market  value ;  and 
the  damages  might  have  been  more  than  £30;  in  fact, 
it  appeared  in  evidence  that  the  price  of  potatoes  had 
risen  £6  a  ton.  In  Mayer  v.  Burgess  (o),  which  may 
be  relied  on  as  an  adverse  authority,  it  appears  that,  in 
the  words  of  Lord  Ckmpbell,  **  so  much  as  £20  could  not 
have  been  recovered." 

Stephen,  C.  J.  The  first  question  is  whether  £80 
was  really  claimed — ^that  is,  not  merely  claimed  as 
damages,  but  whether  the  plaintiffs  hona  fide  claimed 
£30.  Could  they  have  sworn  that  they  had  a  cause  of 
action  to  that  amount,  in  order  to  obtain  the  defendants 
arrest  under  the  3  Vic,  No.  15  ?  I  do  not  see  whether 
they  really  claimed  that  amount  or  not ;  but  it  appears 

(a)  20  L.  J.  O.  P.  84.  (6)  20  L.  J.  0.  IVJ. 

(0)  4  E.  &  B.  ^»:  24  L.  J.  Q.  B.  67. 
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igg-        thai  the  leamed  Judge  has  giTen  £6  damages  for  the 

WoLR       non-ddiTeiy  of  one  ton ;  and  farther,  the  point  has  not 

^^^^^'^^   been  taken  by  the  other  adei    It  is  admitted  that  if  £30 

Buck.       might  haTO  been  leooYered*  an  aj^^ieal  lies ;  and  therefore 

we  cannot  get  rid  of  the  i^peal  on  that  gioond. 

A  second  point  has  been  taken.  It  is  alleged  that  the 
appeal  case  was  signed  by  the  learned  Jodge^  without  any 
disagreement  between  the  parties.  If  we  saw  clearly 
that  the  IsMst  was  as  alleged,  we  most  have  dismissed  the 
appeal  on  that  gioond.  But  in  the  absence  of  infor- 
mation, one  way  or  the  other,  we  cannot  refiise  to  enter- 
tain the  appeal  on  that  gioond. 

I  am  of  opinion  that  the  iqppeUant  most  hsTO  judgment 
in  his  fayor.  The  plaintiffs  say,  we  entered  into  a  con- 
tract for  ten  tons ;  the  defendant  says,  I  neTer  made 
such  a  contract  That  was  the  issne  the  parties  went 
down  to  try.  The  plaintifis  CeuI  to  prove  the  contract 
they  relied  on ;  bnt  tiie  defendant  admitted  that  she  sold 
one  ton,  although  denying  that  she  sold  ten  tonsL  On 
these  pleadings,  and  on  this  contract,  and  without  any 
am^Mlment,  I  am  of  opinion  that  the  plaintifis  were  not 
entitled  to  a  verdict  But  the  leamed  Judge  belie?ed 
the  evidence  of  the  defendant*  and  yet  gave  a  verdict  for 
the  plaintiflh  I  give  no  opinion  whether,  at  this  stage 
of  the  proceedings*  we  have  power  to  amend;  but  it 
could  only  be  on  rerj  strict  terms,  and  I  think  we  ought 
not  to  do  so  in  this  case.  There  ought  not  to  be  a  new 
trial,  for  in  this  state  of  the  pleadings  the  vudict  ought 
to  have  beoi  entoed  far  the  defendant;  and  I  see  no 
reason  why  the  party  who  ou{^t  to  have  succeeded  at  the 
trial  should  not  have  the  costs  of  the  appeaL 

WiSB,  J.  I  am  of  opinion  that  the  District  Court 
Judge  was  wrong;  for  I  think  he  was  not  entitled  to 
give  a  verdict  far  the  plaintiffs  on  the  contract  declared 
on,  although,  if  he  had  thought  fit  to  mend  the  plaint 
upon  the  plaintiflb'  ajylication,  he  might  then  have 
found  sudi  a  verdict     In  Cooper  v.  EUdt  (a),  where 

Maa&w. 
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the  question  was,  what  was  the  eflfect  of  payment  of 
money  into  Court  as  an  admission  of  the  contract  de- 
clared on  ?  Patteson,  J.,  says,  "the  amount  of  salary  is 
laid  under  a  videlicet.  As  to  the  effect  of  that  averment, 
the  true  test  is  whether,  if  non  assumpsit  had  been 
pleaded,  the  plaintiff  would  have  been  bound  to  prove 
the  amount  as  laid."  He  then  adds,  "had  the  videlicet 
been  omitted,  the  same  test  would  have  applied ;  the 
plaintiff  would  have  been  bound  to  the  precise  statement, 
and  the  defendant's  admission  by  payment  into  Court 
would  have  bound'him  in  the  same  manner."  Here,  the 
precise  statement  is  "  ten  tons,"  and  the  plaintiffs  were 
bound  to  prove  a  contract  for  ten  tons.  If  they  failed 
to  prove  that  agreement,  they  should  have  asked  for 
an  amendment;  and  the  Judge  was  wrong  in  thinking 
that  without  an  amendment  he  could  give  a  verdict 
for  the  plaintiffs. 

I  had  some  doubt  whether  this  was  a  case  for  ap- 
peal at  all.  To  give  a  right  of  appeal,  £30  must  be 
substantially  in  issue;  and  a  plaintiff  cannot  by  claiming 
£200  give  himself  a  right  of  appeal.  If  it  had  been 
distinctly  shown  that  the  matter  in  issue  was  less  than 
£30,  we  should  not  have  allowed  aji  appeal  (a). 

Judgment  for  the  appellant. 


1865. 

WOIJPE 

and  another 

V. 

Blick. 


(a)  As  to  the  signing  an  appeal  case  being  a  ministerial  act,  see 
Pnleu  on  CcDvictions  17;  4  Bac.  Ab.  619;  4  Com.  Dig.  656;  2 
Hawk.  P.  C.  47. 
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The  non- 
registration 
of  a  convey- 
ance makes  it 
void,  as 
against  a  sub- 
sequent pur- 
chaser for 
value,  under  a 
deed  duly 
registered, 
whether  from 
the  transferor 
himself,  or 
from  his 
assignee. 


June  7. 


Fuller  against  Goodwin. 

"P JECTMENT  for  certain  land  at  Kiama. 

The  defendant  was  the  tenant  in  possession  at 
the  time  of  the  service  of  the  summons.  His  landlord, 
James  Irving,  appeared  and  defended  as  landlord.  It 
appeared  at  the  trial  before  Stephen,  C.J.,  that  one 
William  lining  had  been  seized  of  tlje  land  in  question, 
and  that  on  1st  May,1861,he  executed  a  mortgage  of  it 
to  his  brother,  Ja-w^e-s  Irving;  but  this  conveyance  was 
not  registered.  On  the  4th  of  the  following  July,  on 
the  petition  of  a  creditor,  an  order  nisi  for  the  seques- 
tration of  William  Irving' s  estate  was  granted,  which 
was  made  absolute  on  the  12th  of  the  same  month,  and 
an  official  assignee  appointed.  On  the  20th  October, 
1863,  the  official  assignee  conveyed  the  premises  to  the 
plaintiff  for  valuable  consideration,  and  this  conveyance 
was  registered  on  the  7th  March,  1865.  On  proof  of 
these  facts,  the  learned  Judge  being  of  opinion  that 
under  the  11th  section  of  the  Registration  Act  (a)  the 
deed  of  20th  October,  1863,  had  priority,  and  that  the 
plaintiff  was  therefore  entitled  to  recover,  directed 
the  jury  accordingly,  reserving  leave  to  the  defendant, 
to  move  to  enter  a  verdict  for  him,  if  the  Court  should 
consider  such  direction  wrong. 

Stephen  now,  for  the  defendant,  moved  accordingly. 
The  question  is  whether  this  section  applies  to  a  deed 
executed  by  the  assignee  of  an  insolvent,  conveying  the 
same  property  which  the  insolvent  himself  had  before 
his  sequestration  conveyed,  but  by  an  unregistered  deed? 
It  is  submitted  that  under  such  circumstances  no  estate 
and  no  potentiality  whatever  passed  to  the  assignee,and 

(a)  7  Vic,  No.  16.  The  eleventh  section  enacts,  that  "all  deeds 
and  other  instruments  (wills  excepted)  affecting  any  lands  or  here- 
ditaments, or  any  other  propei*ty  which  shall  be  executed  or  made, 
hoiid  fide,  or  for  valuable  consideration,  and  which  shall  be  duly 
registered  under  the  provisions  of  this  Act,  shall  have  and  take 
priority,  not  according  to  their  respective  dates,  but  according  to  the 
priority  of  the  registration  thereof  only." 
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so  that  the  Registration  Act  does  not  apply.    It  applies         ^865. 
only  to  cases  where  the  same  individual  executes  two       Fuller 
conveyances,  and  not  where  one  conveyance  is  executed     goodwin. 
by  an  insolvent  and  the  other  by  his  assignee.     It  is 
submitted  that  the  statute  only  applies  in  cases  where 
the  intention  or  bona  fides  of  the  conveying  party  is 
material.    [  Wise,  J.    If  so,  an  insolvent  can  keep  all  his 
real  property  from  his  creditors, by  secret  conveyances.] 
He  referred  to  Sugden's  Vendors  and  Purchasers  (a), 
Warburton  v.  Loveland  (6),  and  Doe  v.  RiLsham  (c). 

Cur.  ad,  vidt 

The  judgment  of  the  Court  was  now  delivered  by  '^"^^  ^2. 

Stephen,  0.  J.  In  this  case  a  person  seized  of  certain 
land,  executed  a  mortgage  of  it,  and  afterwards  became 
insolvent.  His  assignee  having  (it  would  seem)  no 
knowledge  of  that  transaction — although  whether  he 
had  such  knowledge  or  not  is,  we  conceive,  immaterial 
— executed  a  conveyance  of  the  same  land,  for  valuable 
consideration,  to  the  plaintiff.  The  latter  instrument 
was  registered  immediately ;  and  it  is  conceded,  or  the 
fact  must  be  taken  to  have  been  found,  that  the  plain- 
tiff purchased  the  property  innocently,  and  in  good 
faith.  The  first  instrument  was  not  registered  at  all. 
The  question  is,  under  these  circumstances,  whether 
the  plaintiffs  conveyance  shall  or  not  prevail  over 
that  of  the  mortgagee  ? 

The  Registration  Act  of  1843,  following  the  words 
of  the  old  enactment  in  6  G.  4,  No.  22,  gives  "priority" 
to  all  deeds  affecting  property,  if  executed  bona  fi.de, 
according  to  the  time  of  their  registration.  But  section 
18  of  the  Titles  to  Land  Act,  passed  in  1858  (extended 
by  the  24  Vic,  No.  7),  enacts  that  no  instrument  shall, 
by  reason  of  bad  faith  in  the  conveying  party,  lose  any 
"priority".to  which  it  might  be  entitled  by  re^^istration, 
if  the  party  beneficially  taking  under  it  acted  in  good 
faith,and  there  was  valuable  consideration  for  the  same. 

(a)  Ch.  22,  I.  44.  (&]  2  Dow  &  CI.  4S0. 

(c)  17  Q.B.  732. 
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IMS.  No  amount  of  fraud,  therefore,  or  bad  faith,  in  a 

Fuller  conveying  party,  will  affect  the  efficacy  or  operation  of 
GooDwnr  *  registered  deed,  where  the  taker  is  himself  innocent, 
as  here,  and  gives  value  for  the  property.  The  question 
is,  in  what  manner  does  registration  operate;  for  where 
there  is  no  conflict  as  to  priority — in  other  words,  where 
there  arises  no  question  between  two  or  more  deeds,  exe- 
cuted by  the  same  transferor,  or  some  person  in  his 
right,  and  conveying  or  purporting  to  convey  the  same 
property — registration  is  of  no  value.  Registration  is, 
at  any  rate  not  necessary  (certain  special  cases  excepted)^ 
to  give  efficacy  to  any  deed.  It  appears  clearly  to  us, 
that,  in  favour  of  an  innocent  taker  for  value  who 
registers  his  deed,  the  statute  confers  on  the  conveying 
party,notwithstanding  his  previous  inconsistent  convey- 
ance, if  not  registered,  a  title  as  against  the  transferee 
named  therein ;  and  thus  enables  the  person  secondly  tak- 
ing, immediately  upon  registration,  to  acquire  that  title. 
Whether  the  first  transferee,  therefore,  shall  after- 
wards register  his  conveyance  or  not,  the  second  deed 
will  operate  effectually  against  him.  If  he  does  so  regis- 
ter, the  words  of  the  statute  will  be  strictly  applicable. 
There  will  then  be  "priority"  in  registration;  and,  each 
deed  taking  effect  according  to  such  priority,  not  accord- 
ing to  its  date,  the  second  taker's  will  prevail.  But  it 
would  be  an  absurd  construction,  that,  because  the 
Legislature  has  indiscreetly  used  this  word  "priority"  in 
the  enactment,  a  different  result  could  be  attained  by 
the  first  taker  s  omitting  to  register  at  any  time.  This 
would  be  to  give  effect  to  the  letter,  in  utter  disregard 
of  the  substance  and  evident  object  of  the  statute;  and 
to  enable  every  transferee  of  an  estate,  concealing  his 
title — created  possibly  for  purposes  of  fraud — to  defeat 
a  subsequent  meritorious  purchaser  at  pleasure.  By 
never  registering  the  first  conveyance,  such  a  trans- 
feree would  obtain  more  than  impunity  for  his  neglect ; 
and  no  man  could  ever  safely  purchase  property,  what- 
ever might  be  the  precautions  adopted. 

But  the  objection  was  taken  for  the  defendant,  that 
the  enactment  applied  only  to  cases  of  double  transfer  by 
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the  same  individual ;  since,  although  bad  faith  in  the         1865. 
conveying  party  was  immaterial  against  an  innocent       Fullbb 
purchaser  for  value,  yet  the  question  of  its  existence  is     Goop^ui. 
atill  a  matter  for  inquiry  in  every  case — and  there  can 
be  no  such  question,  as  affecting  a  second  conveyance 
in  disparagement  of  the  first,  where  the  second  is  by  a 
different  person.    The  assignee  of  the  transferor,  more- 
over, after  the  latter's  insolvency,  could  not  (it  was 
urged)  have  any  estate  to  convey  as  his :  for  no  estate 
or  title,  after  the  conveyance,  remained  in  the  insolvent 
— and  none  descended  to  the  assignee,  therefore,  in  his 
right. 

If  the  law  were  as  thus  contended  for,  it  would  follow 
that  persons  taking  property  by  deed,  from  a  transferor 
subsequently  becoming  insolvent,  would  be  in  a  wholly 
different  position  as  to  registration — or  the  security  to 
be  gained  by  registering — ^from  all  other  parties  simi- 
larly acquiring  property.  The  transferees  would  enjoy 
•complete  immunity  from  molestation,  as  to  their  titles; 
for,  as  these  need  not  be  registered,  the  transactions 
would  rarely,  if  ever,  be  known.  The  insolvent,  on  the 
other  hand,  would  be  enabled  to  escape  the  consequences 
of  making  such  transfers,  however  fraudulent;  while  the 
assignee,  tracing  title  by  the  registry  alone,  would  incur 
the  risk  in  all  cases  of  conveying,  or  assuming  to  convey 
property,  which  the  purchasers  might  eventually  not  be 
able  to  retain.  The  Registration  Acts,  in  short,  or  at 
least  their  priority  clauses,  would  not  apply  at  all  to 
-conveycuices  executed,  under  any  circumstances,  by  men 
who  afterwards,  at  any  time,  are  declared  insolvent. 
We  are  of  opinion  that  such  is  not  the  law ;  and  that, 
as  in  the  case  of  the  English  Registry  Acts,  although 
the  language  certainly  is  different — see  Warburton  v. 
Lovdavd  (a) — the  non-registration  of  a  conveyance 
makes  it  (in  effect)  void,  as  against  a  subsequent  pur- 
chaser for  value,  under  a  deed  duly  registered,  whether 
from  the  transferor  himself,  or  from  his  assignee.  The 
Insolvent  Act,  sections  53  and  54,  and  the  Amending 
Act  of  1843,  section  14,  vest  in  the  assignees  of  an  in- 
(a)  2  Dow  &  Gl.  480. 


70  SUPREME  COURT  REPORTS. 

^^^'  solvent  all  his  estates  and  rights  of  every  kind;  and  it 
Fuller  is  declared  that  all  powers  vested  in  him,  which  he 
Goodwin.  Height  have  legally  executed  for  his  benefit,  may  be 
executed  after  sequestration  by  such  assignees.  I'he 
question  of  "  bad  faith  "  in  an  assignee,  we  conceive,  in 
executing  the  conveyance  of  a  property  previously 
transferred  by  the  insolvent,  would  not  necessarily  be 
excluded — in  considering  the  validity  or  operation  of 
the  second  conveyance.  For  the  case,  in  that  respect, 
is  not  analogous  to  the  execution  of  a  conveyance,  for 
value,  by  a  man's  heir  or  devisee,  of  land  conveyed 
voluntarily  and  without  value,  by  the  testator,  as  in 
Doe  V.  Ru8ha7)i  (a). 

In  the  latter  case,  the  execution  by  devisees  was 
relied  on,  as  operating  under  the  statute  27  Eliz.,  c.  4 ; 
by  which,  conveyances  to  purchasers  for  value  are  made 
(constructively)  to  indicate  fraud,  in  the  execution  of 
any  previous  transfer  of  the  same  property  without 
value.  But  it  was  held,  first,  that  devisees  were  clearly 
not  purchasers  for  value;  and  secondly,  that  no  act  by 
these  living  persons  could — by  any  construction  what- 
ever— be  taken  to  show  fraud,  in  the  execution  of  a 
deed  by  their  testator.  Here,  however,  the  only  ques- 
tion of  fraud  would  be  as  to  the  party  himself 
(the  assignee),  in  executing  the  second  deed. 

For  these  reasons  we  hold  that  the  plaintiff  claiming 
for  value  under  the  assignee  is  entitled  to  recover  in 
this  action  ;  and  there  will  be  no  rule,  therefore,  to  set 
aside  the  verdict. 

Rule  discharged. 


(a)  17  Q.B.  732. 
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1865. 


Ex  parte  Asher.  ^*^^  24, 25. 

|/|/  /jBTDJ^F^iZmovedtomake  absolutea  rule  calling  dant.residmg 
^^  on  the  District  Court  Judge  of  the  South  Western  a^d  carrying 

^  on  business  in 

District  Court,  holden  at  Albury,  and  the  Registrar  of  s.,  but  who 

the  said  Court,  and  George  Adams  and  Henry  Brooke y  ^cfad^bt^ 

to  show  cause  why  a  writ  of  prohibition  should  not  issue  while  living 

to  restrain  them,  severally, from  further  proceeding  in  ^t^l^J^^ 

an  action  now  pending  in  the  District  Court  of  Albury —  ^"^^  for  the 

•^  °  ....         amount  in 

on  the  ground  that  the  said  Court  had  no  jurisdiction  the  District 

to  hear  and  determine  the  said  action;  because,  at  the  {^tterplace^ 

time  the  alleged  cause  of  action  accrued,  and  at  the  time  he  being  de- 

of  the  issuing  and  service  of  the  plaint  and  summons,  plaint  and    ^ 

the  applicant  did  not  reside  within  the  jurisdiction  of  summonsas 

the  Court;  and  that  the  applicant  had  been  for  six  jETe/rf,  that  the 

years  and  upwards  a  permanent  resident  at  Sydney,  ^^^^5^^"*^ 

and  did  not  give  any  engagement  or  promise  in  writing  apply  for  a 

to  pay  the  alleged  claim  of  the  plaintiff,  at  any  place  ^nd^wM  not 

specified  within  the  jurisdiction  of  the  said  Court.  bound  first 

It  appeared  by  the  aflSdavit  in  support  of  the  appli-  objection  in 

cation  that  the  applicant  had  been  summoned,  at  his  *J*®  District 
.       ,     ,  1       A   1  -1^.       .       Court  where 

residence  in  Sydney,  to  appear  at  the  Albury  District  he  sued. 

Court,  on  13th  March  instant;  that  at  the  time  of  the  ^f 'the Sxtti"^ 

service  of  the  summons,  and  for  the  previous  six  years,  section  of  the 

he  had  resided  in  Sydney  with  his  wife  and  family;  that  ^Jj"  "nacts, 

about  the  18th  November,  1864,  he  went  to  Albury  as  ^1^**  *'if  any 

a  candidate  for  election  to  the  Legislative  Assembly ;  having  in  one 

that  for  that  purpose  he  was  absent  from  Sydney  till  J^*^ted°a 

about  December  30th ;   that  he  merely  visited  Albury  debt,  or 

for  the  purpose  of  contesting  the  election;  and  that  the  f^  aTy  ^*   ^ 

greater  part  of  the  alleged  claim,  which  was  for  printing  damages  re- 

and  advertisements,  accrued  before  he  left  Sydney;  and  any  District 

that  he  had  not  given  the  plaintiff,  or  any  other  person,  Court,  shall, 

become  resi- 
dent within  the  jurisdiction  of  any  other  such  Court,  ftc,"  he  may  be  sued  in  the 
Court  of  the  district  within  the  j  urisdiction  of  which  such  debt  or  liability  for  damages 
arose.  Held,  that  a  District  Court  has  no  jurisdiction  under  this  section  in  respect 
of  the  contracting  of  a  debt  within  the  creditor's  district,  unless  the  defendant  at 
that  time  resided  in  that  district. 

The  defendant,  it  appeared,  remained  at  A.  for  six  weeks,  having  visited  the  place 
for  the  purpose  of  contesting  an  election.  Held,  that  he  had  not  become  resident 
there  within  the  meaning  of  the  sixth  section. 
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I860.         any  engagement  or  promise  in  writing  to  pay  any  debt 
Ex  parte      or  sum  of  money  at  any  place  specified  within  the  juris- 
AsHBB.       diction  of  the  said  District  Court  of  Albury. 

The  summons  in  the  action  was  "  Between  Oeorge 
Adams  and  Henry  Brooks,  plaintiffs,  of  Albury,  and 
Morris  Asher,  defendant,  of  Hunter-street,  Sydney/' 

Windeyer  in  support  of  the  application.  The  first 
question  is  whether,  under  these  circumstances,  Asher 
was  resident  at  Albury  ?  It  is  submitted  that  it  suf- 
ficiently appears  on  the  a£Sdavits  that  he  was  not  resi- 
dent ;  for  he  was  only  there  about  six  weeks  at  the  time 
of  the  contracting  of  the  debt.  He  referred  to  Tv/mer 
V.  Nicholson  {a\  Ex  parte  PoUard  (6),  and  Foster's 
District  Court  Act  (c).  It  is  also  submitted  that  SewtU 
V.  Jones  (d)  shows  that  the  defendant  was  not  bound 
to  wait  till  the  District  Court  had  proceeded  to  hear 
the  case :  but,  as  it  appeared  on  the  face  of  the  pro- 
ceedings that  he  resided  out  of  the  jurisdiction  of  the 
Albury  District  Court,  he  was  bound  immediately,  on 
being  served  with  the  plaint,  to  make  the  present 
application,  and  not  take  the  chance  of  the  District 
Court  Judge's  decision  being  in  his  favour ;  De  Haber 
V.  The  Queen  of  Portugal  {e). 

Barley  showed  cause.  On  thefirstpoint  it  iscontended 
that,  under  the  sixth  section  (/)  of  the  District  Court 
Act,  the  mere  contracting  of  a  debt  in  Albury,  and  then 
''removing"  to  Sydney,  is  sufficient  to  give  the  Albury 
District  Court  jurisdiction.     The  defendant  contracted 

(a)  1  t^up.  Ct.  R.,  C.  L.  171,  in  nota. 

(h)  2  Sup.  Ct.  B.,  C.  L.  192.  (c)  p.  4. 

(d)  19  L.  J.  Q.  B.  372.  (e)  20  L.  J.  Q.  B.  394. 

(/)  This  section  provides,  "that  in  case  the  defendant  in  any 
action  shall  have  given  an  engagement  or  promise  in  writing  to  pay 
any  debt  or  sum,  at  a  particular  place  specified,  the  plaintiff  may,  if 
he  shall  think  fit,  cause  such  defendant  to  be  summoned  to  the  Court 
within  the  jurisdiction  of  which  the  place  so  specified  shaU  be : 
Provided  that  if  any  party  after  having  in  one  place  contracted  a 
debt,  or  become  liable  for  any  damages  recoverable  in  any  District 
Court,  shall,  by  removal,  become  resident  within  the  jurisdiction  of 
any  other  such  Court,  previously  to  the  issuing  of  a  summons  for  the 
recovery  of  such  debt  or  damages,  it  shall  be  lawful  for  the  plaintiff, 
if  he  shaU  think  fit.  to  cause  such  defendant  to  be  summoned  to  the 
Court  holden  for  the  district,  within  the  jurisdiction  of  which  such 
debt  or  liability  for  damages  arose." 
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«  debt  in  Albury,  and  he  afterwards,  "  by  removal,  I8d6. 
became  resident "  in  Sydney.  [  Wise,  J.  The  beginning  Ex  parte 
of  the  section  is  wholly  independent  of  the  question  of  Asher. 
residence.]  If  a  man  goes  into  a  district  and  there  con- 
tracts a  debt,  and  afterwards  removes  to  another  district, 
it  is  submitted  that  justice  requires  that,  if  possible, 
such  a  construction  should  be  put  upon  these  words  as 
would  enable  the  defaulting  debtor  to  be  sued  in  the 
district  where  the  liability  was  incurred,  rather  than 
compel  the  creditor  with  his  witnesses  to  go  into  another 
district — it  may  be,  the  other  end  of  the  colony — to 
prove  his  claim.  The  cases  which  may  be  relied  on,  on 
the  other  side,  are  all  cases  under  the  English  County 
Court  Act  (a),  where  the  words  are,  *'  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant;' 
and  such  cases  like  that  of  Butler  v.  Ablewhite  (6),  there- 
fore, have  no  application  to  cases  under  the  local  Act. 
The  defendant,  moreover,  should  have  pleaded  in  the 
District  Court  to  the  jurisdiction,  and  he  is  premature 
in  making  the  present  application  before  that  Court  has 
adjudicated  on  such  pleading.  Prohibition  is  granted 
on  the  ground  that  the  inferior  Court  is  assuming  juris- 
diction; but  such  Court  cannot  assume  jurisdiction  until 
it  hears  the  case.  It  is  for  the  District  Court  Judge  to 
interpret  the  language  of  the  Act ;  and  also  to  decide, 
in  the  first  place,  whether  the  case  was  within  his  juris- 
diction. The  Court  is  now  asked  to  decide  a  matter  of 
fact — the  duty  of  deciding  which  is  cast  by  law  upon 
the  District  Court  Judge,  The  question  under  the  sixth 
•question,  whether  the  engagement  sued  upon  was  given 
by  the  authorised  agent  of  the  defendant — or  whether 
a  particular  promise  in  writing  to  pay  a  debt  was  signed 
by  the  defendant — ought  to  be  tried  by  the  District 
Court  Judge  upon  evidence,  and  not  upon  affidavit. 
Marsden  v.  WarcUe  (c)  shows  that  a  prohibition  can  be 
obtained  after  judgment.  In  SeweU  v,  Jones  (d),  where 
a  prohibition  was  granted  before  the  action  was  tried, 
the  defect  in  the  jurisdiction  appeared  on  the  face  of  the 

(a)  9  &  10  Vic,  c.  95,  a.  12S.  (&>  2S  L.  J.  C.  P.  292. 

(c)  23  L.  J.  Q.  B.  263.  {d)  19  L.  J.  Q.  B.  372. 
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1866.  proceedings.  So  also  in  De  Haber  v.  The  Queen  of 
Ex  parte  Portugal,it  appeared  on  the  face  of  the  proceedings  that 
AsHEB.  ^Ijq  defendant  was  an  independent  sovereign.  In 
Nicholson  v.  Turner  the  District  Court  Judge  had 
assumed  jurisdiction,  by  wrongly  deciding  that  the 
defendant  lived  at  Maitland.  He  also  referred  to 
McAllum  V.  Cookaon  (a),  and  the  judgment  of  Wise,  J., 
in  Ex  parte  Orover  (6). 

Windeyer  replied. 

Stephen,  C.  J.  We  are  not  at  present  agreed  on 
the  question,  whether  the  present  application  is  prema- 
ture ;  but  I  will  make  one  or  two  observations  on  the 
point.  If  this  application  is  premature,  I  do  not  under- 
stand on  what  ground  the  Courts  have  granted  pro- 
hibitions to  the  Vice  Admiralty  Courts  in  certain  well 
known  cases.  The  Vice  Admiralty  is  not  a  national, 
but  a  European,  or  rather  an  international  Court.  It 
has  jurisdiction  over  cases  in  respect  of  sailors'  wages, 
foreign  as  well  as  domestic  ;  but  where  the  contract  is 
special-^as  for  instance,  where  the  wages  are  to  be  paid 
by  a  proportion  of  the  oil  procured  from  the  whales 
caught  during  the  voyage — in  such  cases  it  has  been 
held  that  the  Vice  Admiralty  Court  has  no  jurisdiction. 
It  seems  to  me  that,  according  to  the  arguments  ad- 
vanced by  the  plaintiff,  the  question  whether  the  con- 
tract is  special,  ought  first,  in  such  cases,  to  be  decided 
by  the  Vice  Admiralty  Court.  But  Courts  of  law  have 
been  accustomed  to  interpose  at  once,  as  soon  as  it  ap- 
peared that  the  contract  was  special — on  the  ground 
that  the  jurisdiction  of  the  Vice  Admiralty  Court  was 
thereby  ousted  (c).  It  has  been  contended,  also,  there 
may  be  a  diflBculty  in  deciding,  in  cases  under  the  sixth 
section,  whether  there  is  a  written  contract  to  pay  at  a 
particular  place  specified  or  not ;  in  deciding,  for  in- 
stance, whether  such  contract  was  signed  by  an  autho- 
rised agent,  or  whether  the  signature  is  or  not  a  forgery. 
It  seems  to  me  that  in  cases  of  great  difficulty  a  pro- 
la)  28  L.  J.  C.  P.  1  (ft)  1  Sup.  Ct.  R.,  C.  L.  168. 
(c)  See  Howe  v.  Nappier ;  Burr.  1944. 
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ASHEB. 


hibition  might  be  refused,  on  the  ground  that  the  ap-         l^^- 
plicant  has  not  made  out  his  case.  Ex  parte 

In  this  case  the  defendant  resides,  and  has  always 
resided,  in  Sydney  ;  he  went  down  to  Albury  on  an 
electioneering  canvass.  I  do  not  say  that  the  time 
might  not  have  arrived  when  he  would  have  become  a 
resident  there.  But  it  seems  as  absurd  to  say  that  he 
became  a  resident  there,  because  he  stayed  there  six 
weeks,  as  it  would  to  say  that  a  Judge  who  might 
remain  in  a  town  six  weeks  on  circuit,  would  thereby 
become  resident  in  such  town. 

On  the  question  raised  as  to  the  construction  of  the 
fifth  and  sixth  sections  of  the  District  Courts  Acts,  I 
am  prepared  at  once*  to  give  my  judgment.  I  am  of 
opinion  that  a  District  Court  has  no  jurisdiction  in  res- 
pect of  the  contracting  of  a  debt  within  the  creditor's 
district,  unless  the  defendant  at  that  time  resided  there; 
for  if  not,  he  cannot  be  said  to  have  "removed"  or  "be- 
come resident"  in  another  district.  And  were  this  not 
so,  a  written  promise  to  pay  in  the  creditor's  district 
would  never  be  necessary  (unless,  indeed,  in  the  case  of  a 
debt  contracted  by  an  agent)  to  give  jurisdiction  to  a 
District  Court  out  of  the  defendant's  district;  but  every 
resident  in  a  district,  passing  into  or  merely  through  a 
second  district,  and  contracting  a  debt  in  the  latter  dis- 
trict, might  be  sued  in  the  latter  so  soon  as  he  removed 
therefrom,  or  passed  on  to  his  own  district.  On  the 
question,  whether  the  present  application  is  premature, 
we  will  take  time  to  consider  the  authorities. 

I  am  further  of  opinion  that  the  case  of  Ex  parte 
Orover,  in  effect,  has  decided  that  section  6  must  thus 
be  construed.  For,  if  not,  the  prohibition  in  that  case 
would  have  been  refused ;  inasmuch  as  it  was  clearly 
proved,  that  the  defendant  there  contracted  the  debt  in 
question  in  Maitland,  and  from  thence  went  on  (or, 
according  to  the  plaintiffs  argument  here,  removed)  to 
his  home  at  the  Namoi.  The  defendant,  moreover,  had, 
on  former  occasions,  paid  the  plaintiff  claims  of  exa.ctly 
the  same  character,  and  contracted  under  precisely  the 
same  circumstances,  in  Maitland.    So  that,  if  the  con- 
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1865.  struction  now  contended  for  be  the  right  one,  the  Mait- 
Ex  parte  la^^d  District  Court  had  jurisdiction  in  Qrover's  case, 
AsHEB.  a^n^j  ^j^g  decision  there  by  this  Court  was  wrong.  For 
the  reasons  now  given,  therefore,  and  on  the  authority 
of  Ex  parte  Grover,  I  am  clearly  of  opinion  that  a 
District  Court  has  no  jurisdiction,  under  the  sixth 
section,  in  respect  of  the  contracting  of  a  debt  within 
the  creditor's  district,  unless  the  defendant  at  that  time 
resided  in  that  district.  Such  residence,  doubtless, 
might  be  a  temporary  one ;  but  there  can  be  no  "  remo- 
val "  to  a  second,  unless  there  was  a  first,  residence — 
and  here  we  both  agree  that  Aaker,  the  contracting 
party,  was  not  in  the  true  sense  ever  a  "  resident "  in 
Albury. 

Wise,  J.  On  one  point  we  are  prepared  to  give  judg- 
ment ;  and  I  am  of  opinion  that  a  person  is  not  liable 
to  be  sued  in  a  District  Court  for  a  debt  contracted 
within  the  district  over  which  that  Court  has  jurisdic- 
tion, unless  he  has  been  resident  in  the  place  where  the 
debt  was  contracted.  On  the  question  of  residence,  I 
refer  to  the  language  used  by  me  in  Ex  parte  Grover; 
for  I  purposely  used  those  words,  because  I  do  not  wish 
to  decide  that  the  defendant  must  ordinarily  reside  in 
the  place  where  he  is  sued.  The  question  must  be 
decided  by  the  circumstances  of  each  particular  case. 
The  proviso  of  the  sixth  section  says,  that "  if  any  party 
after  having  in  one  place  contracted  a  debt,  or  become 
liable  for  any  dam  ages,  recoverable  in  any  District  Court, 
shall,  by  removal,  become  resident  within  the  jurisdic- 
tion of  any  other  Court,"  he  shall  be  suable  in  the 
former  District  Court.  A  debt  cannot  be  said  to  be 
"  recoverable  in  any  District  Court,"  unless  the  debtor 
is  quoad  that  Court  resident ;  and  the  proviso  does  not 
apply,  unless  the  debtor  was  liable  to  be  sued  in  the 
District  Court  of  the  place  from  which  he  has  removed. 

On  the  question  of  policy,  I  see  danger  in  allowing 
defendants  to  be  sued  in  the  place  where  the  plaintiff 
resides  ;  such  a  provision  might  confer  great  powers  of 
extortion.     As  the  law  is,  the  plaintiff  can  protect  him- 
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self ;  he  is  subject  to  no  abuse,  but  what  he  brings  on        ^^^- 
himself  by  his  own  act.  Ex  parte 


Cv/r.  ad.  vvXt 


Ash  SB. 


Their  Honors  delivered  judgment  in  this  case  as      June  12. 
follows : — 

Stephen,  C.  J.  The  defendant,  a  merchant  residing 
and  carrying  on  business  in  Sydney,  but  who  had  con- 
tracted a  debt  while  living  temporarily  at  Albury,  was 
sued  for  the  amount  in  the  District  Court  of  that  place. 
He  thereupon  applied  for  a  prohibition — on  an  affidavit 
that  he  had  never  resided  (except  for  a  short  time  as  a 
visitor)  in  the  district,  and  had  never  given  any  promise 
in  writing  to  pay  the  debt  there.  In  the  plaint  and 
summons,  the  defendant  was  described  as  being  of 
Sydney  ;  so  that  prima  facie  the  want  of  jurisdiction 
appeared,  in  the  Court  itself,  on  the  face  of  the  proceed- 
ings. There  was  a  contest,  whether  the  case  did  not 
after  all  come  within  the  Act,  if  not  by  reason  of  resi- 
dence, yet  because  of  the  writing  of  a  certain  letter. 
These  points,  however,  we  decided  in  the  defendants 
favour — reserving  judgment  on  the  question,  only, 
whether  the  motion  for  this  prohibition  was  premature. 

I  have,  since  the  argument,  fully  considered  the 
matter,  and  looked  into  the  authorities ;  and  I  am  of 
opinion  that  the  writ  asked  for  ought  to  be  granted. 

The  cases  most  relied  on  for  the  plaintiff  were — 
Kimpton  v.  WiUey  (a),  and  Lilley  v.  Harvey  (6).  In 
the  latter,  the  motion  for  the  prohibition  was,  as  here, 
before  trial;  the  objection  being,  that  the  jurisdiction  of 
the  County  Court  was  ousted,  by  title  to  land  coming  in 
question.  But  the  Queen's  Bench  held,  that  the  as- 
sertion of  that  fact  could  not  avoid  the  jurisdiction — and 
that  the  County  (Dourt  had  authority  to  inquire  whether 
title  really  did  come  in  question.  Had  that  fact  been 
disclosed  on  the  pleadings,  however,  Mr.  Justice  Wight- 
Toan  intimates  that  the  prohibition  must  have  issued  ; 
since  there  would,  in  such  case,  have  been  nothing  on 
the  point  to  try.    There  is  a  recent  decision  to  the  same 

(a)  1  L.M.  &  P.  281 ;  19  L.J.Q.B.  269.         (&)  17  L.J.Q.B.  357. 


ASHER. 


78  SUPREME  COURT  REPORTS. 

^Q65-  effect  in  the  Skipton  Industrial  Society  v.  Prince  (a). 
Ex  parte  By  statute,  certain  societies  (that  at  Skipton  being  one) 
may  refer  disputes  between  them  and  their  members  to 
arbitration  ;  and  County  Courts  are  empowered  to  en- 
force the  award.  On  motion  for  a  prohibition  (the 
action  being  on  an  award  made  ostensibly  under  such  a 
reference,  against  a  person  alleged  to  be  a  member)  the 
Queen's  Bench  held  that  whether  there  was  such  a  dis- 
pute, within  the  meaning  of  the  statute,  must  in  the 
first  instance  be  determined  by  the  County  Court. 

The  case  of  Kimpton  v.  Willey  is  less  to  the  point — 
the  prohibition  there  having  been  applied  for  after  ver- 
dict and  the  contest  being,  whether  the  want  of  juris- 
diction had  been  shown  in  fact,  and  on  which  side  the 
onus  of  proof  lay. 

The  cases  abstracted  are,  in  my  opinion,  distinguish- 
able from  the  present,  on  the  ground  that  here  the  want 
of  jurisdiction  is  apparent,  until  new  facts  be  shown  on 
the  face  of  the  plaintiff's  own  proceedings — and  that  the 
question  is  not,  as  to  the  exclusion  of  jurisdiction,  in 
a  case  ordinarily  or  presumably  within  it,  but  whether 
the  defendant  (on  the  description  in  theplaint)ever  was 
personally  amenable  to  that  jurisdiction.  Thus,  in 
Sewell  v.  Jones  (b),  where  the  pleading  in  the  County 
Court  itself  disclosed  the  objection  relied  on  (namely, 
that  title  to  land  would  come  in  question),  the  Queen  s 
Bench  granted  a  prohibition  before  trial.  Mr.  Justice 
Wightman,  in  delivering  judgment,  comments  on  the 
inconvenience  which  would  result  from  delay,  in  case 
the  local  (3ourt  decided  that  no  question  of  title  did 
arise.  In  that  event,  he  observes,  an  application  for  the 
writ  would  certainly  be  made,  which,  nevertheless,  the 
defendant  might  not  be  able  for  some  time  to  procure. 
If  this  afforded  a  reason  for  immediate  interposition,  in 
the  case  of  an  English  County  Court,  how  much  more 
force  is  there  in  the  argument  applied  to  suits  in  the 
District  Courts  of  this  colony,  some  of  which  may  he 
distant  from  a  defendant's  residence  three  hundred  miles 
or  more.  The  distinction,however,  between  cases  where 

(o)  11  Jur.  N.  S.  12  ;  33  L.J.Q.B.  323.     (6)  19  L.J.Q.B.  372. 


ASHER. 
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the  inferior  Court  has,  ordinarily,  jurisdiction  over  the  1865. 
subject  matter  or  the  defendant,  but  either  exceeds  or  is  Ex  parte 
by  some  special  circumstance  ousted  of  that  jurisdiction 
— and  cases  where  the  subject  itself,  or  the  party  sued, 
is  prima  facie  altogether  outside  the  jurisdiction — may 
be  collected  from  all  the  decisions.  Wadsworth  v.  The 
Queen  of  Spain  (a),  and  the  numerous  cases  in  which 
prohibitions  have  been  granted,  against  suits  in  the 
Ecclesiastical  and  Admiralty  Courts,  are  instances. 

The  defendant  here  is  in  effect  described,  as  in  Ex 
paHe  Graver  (6)  (where,  however,  the  prohibition  was 
after  judgment),  as  residing  out  of  the  district  to  which 
he  was  summoned.  Living  in  Sydney,  he  was  sued  at 
Albury  where  the  debt  was  contracted,  distant  from 
Sydney  350  miles  and  upwards.  Now  the  District 
Courts  Act,  section  5,  gives  a  District  Court  jurisdiction 
only  over  p^rsonsresident  withinitsowndistrict.  There 
the  enactment  stops.  Clearly,  therefore,  (or  at  least 
presumably  so),  this  defendant  never  was  subject  to  the 
Albury  Court.  And  section  46  directs — perhaps  for  the 
very  purpose  of  indicating  the  jurisdiction — that  the 
last  known  place  of  abode  of  the  defendant  shall  be 
stated  in  the  plaint.  But,  possibly  (it  was  urged)  by 
some  fact  or  matter  not  alleged,  the  defendant  may — 
under  the  provisions  of  some  other  clause — be  amenable 
to  the  Albury  Court.  The  sixth  section,  no  doubt,  con- 
tains two  provisos,  under  one  or  the  other  of  which,  it 
was  said, the  defendant  might  have  been  shown  to  come. 
I  conceive  that  this  possibility  is  no  answer  tothe  appli- 
cation. If  the  plaintiff  had  alleged  on  oath  that  in  fact 
the  defendant  was  within  one  of  the  categories,  stating 
which,  a  question  of  more  difficulty  would  have  existed. 

The  defendant,  when  moving  for  the  prohibition, 
denied  specifically  (and  I  think  that  he  was  bound  to 
deny)  the  existence  of  all  matters,  which  would  have 
made  this  sixth  section  applicable.  On  that  denial,  a 
serious  conflict  of  allegation  might  have  arisen ;  and  I 
am  not  prepared  to  say,  that  in  such  a  case  this  Court 
would  feel  called  on,  at  that  stage,  to  interfere  further. 

(o)  17  Q.B.  218.  (b)  1  Sup.  Ct.  R.,  C.L.  168. 
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1865.  Yet,  it  is  certain,  that  after  a  verdict  in  the  District 
Ex  parte  Court  on  the  controverted  points,  affirming  the  juris- 
AsHBB.  diction,  we  should  on  a  similar  motion  be  compelled  to 
decide ;  since  a  wrong  finding  on  the  facts,  by  a  sub- 
ordinate tribunal,  cannot  in  any  case  give  it  jurisdictioDL 
It  is  sufficient  to  say,  however,  that  there  arose  here  no 
conflict  of  allegation ;  the  only  questions  raised  being 
questions  of  law.  The  one  most  debated  was,  whether 
the  defendant — by  lodging  for  a  few  weeks  at  Albury, 
and  within  that  period  contracting  the  debt  sued  for — 
had  in  respect  of  that  debt  subjected  himself  to  the 
local  Court.  On  that  question,  we  were,  on  the  con- 
struction of  the  Act,  in  the  defendant's  favour. 

I  am,  therefore,  of  opinion  that  the  prohibition  asked 
for  in  this  case  ought  to  issue ;  and  I  see  no  sufficient 
reason,  although  it  may  press  hardly  on  the  plaintiff, 
for  refusing  to  the  defendant  his  costs  of  the  motion. 

Wise,  J.  The  question  remaining  for  our  decision 
in  this  case  is,  whether  a  defendant  sued  in  a  District 
Court,  within  the  jurisdiction  of  which  he  never  was  a 
resident,  can  at  once  apply  to  this  Court  for  a  pro- 
hibition, or  whether  he  must  first  raise  the  objection  in 
the  District  Court  itself. 

This  argument  is  founded  upon  the  enactment  in  the 
sixth  section,  which  gives  jurisdiction  to  the  District 
Court  in  several  cases,  notwithstanding  the  defendant's 
non-residence  within  the  local  limits  of  the  Court.  And 
it  was  contended  by  Mr.  Darley  that,  as  in  these  cases, 
the  jurisdiction  would  depend  upon  a  question  of  fact; 
it  could  not  be  anticipated  that  the  District  Court 
Judge  would  come  to  a  wrong  decision  upon  the  facts 
before  him,  and  that,  therefore,  it  was  premature  for 
this  Court  to  interfere.  I  was  certainly  much  struck 
with  the  argument ;  but  I  am  now  satisfied  that  this 
Court  must  interpose  by  prohibition  as  soon  as  it  is 
judicially  satisfied  that  the  suit  is  not  within  the  juris- 
diction of  the  Court,  whether  by  reason  of  the  subject 
matter, or  of  the  non-residence  of  the  defendant,and  the 
non-existence  of  any  of  the  conditions  required  by  the 
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sixth  section  to  give  the  District  Court  jurisdiction,  nol-  isBS. 
withstanding  the  non-residence  of  the  defendant  within  e&  parte 
its  limits.  In  addition  to  the  cases  referred  to  in  the  a»iier. 
judgment  of  his  Honor  the  Chief  Justice,  I  would  refer 
to  Be  Walsh  (a).  Prohibition  was  there  granted  before 
any  appearance  in  the  inferior  Court,  on  the  ground 
that  the  cause  of  action  was  n6t  one  of  those  which  could 
be  brought  against  a  resident  out  of  the  jurisdiction, 
inasmuch  as  it  arose  out  of  the  local  limits  of  the  Court. 
The  present  is  the.  converse ;  the  subject  matter  being 
within  the  jurisdiction,  but  the  person  not.  The  prin- 
ciple is,  however,  I  think,  the  same,  and  falls  within 
what  is  laid  down  by  Lord  Coke  (h\  that  the  King's 
Courts  may  award  prohibition,  being  informed  that  any 
Courty  temporal  or  ecclesiastical,  doth  hold  plea  of  that 
whereof  they  have  not  jurisdiction,  as  well  after  judg- 
ment and  execution  as  before. 

If  this  were  not  so,  great  injustice  and  hardship  might 
arise;  for,  according  to  the  decision  of  the  Court  of 
Exchequer    in    Lcmford  v.   Partridge  (c),  the  inferior 
Court,  in  the  absence  of  any  special  enactment,  has  no 
jurisdiction  to  award  costs  where  the  suit  abates  by 
reason  of  the  want  of  jurisdiction.     It  would,  therefore, 
be  a  strange  anomaly  if  a  person  sued  in  a  Court  without 
jurisdiction  should  be  without  a  remedy,  except  upon 
the  condition  of  appearing  in  Court  at  his  own  cost  to 
resist  such  illegal  assumption  of  jurisdiction.      I  am 
aware  of  the  case  of  the  Shipton  Industrial  Society  v. 
Prince;   but  even  assuming  that  decision  to  be  right 
upon  some  special  ground,  it  does  not  a£fect  to  overrule 
the  previous  cases  in   which  prohibitions    have    been 
granted  before  appearance  in  the  inferior  Court.     If, 
indeed,  the  want  of  jurisdiction  is  not  clear  upon  the 
affidavits,  the  Court  would,  I  apprehend,  direct  the  ap- 
plicant to  declare  in  prohibition,  and  the  final  decision 
would  depend  upon  the  result  of  the  trial.    Thus,  for 
instance,  there  might,  upon  the  affidavits,  be  a  direct 
conflict  of  evidence  as  to  his  residence  or  any  other  fact 

(a)  1  E.  &  B.  888.  (h)  2  Inst.  602. 

(o)  20  L.  J.  Ex.  147. 
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1865.        involving  the  question  of  jurisdiction;   and  in  such  a 

£x  parte      ^^^^^  ^^^  Court  would  diioct  the  applicant  to  declare  in 

A8HEB.       prohibition.     I  agree,  therefore,  that  in  this  case  the 

rule  must  be  absolute,  and  I  see  no  reason  for  exempting 

the  plaintiff  below  from  the  payment  of  the  costs. 

It  may  be  convenient  for  me  here  to  mention  that  the 
whole  question  of  the  right  to  issue  prohibition  was  re- 
cently argued  before  me  by  Mr.  Darley  and  Mr.  Sato- 
mon8f  and  after  examining  all  the  authorities,  I  decided 
that  if  a  defendant  is  sued  for  a  csixufie  of  action  within 
the  jurisdiction  of  the  Court,  and  is  duly  served  with  a 
summons,  he  cannot,  after  the  cause  has  been  tried  in 
the  District  Court,  obtain  a  prohibition,  on  the  ground 
of  his  residence  beyond  the  local  limits  of  the  Courts  if 
the  District  Court  Judge  came  to  a  right  conclusion 
upon  the  evidence  then  before  him.  In  the  words  of 
Lord  Mansfield,  in  Buggin  v.  Bennei  (a) : — *^  If  it  appears 
upon  the  face  of  the  proceedings  that  the  Court  below 
have  no  jurisdiction,  a  prohibition  may  issue  at  any 
time,  either  before  or  after  sentence,  because  all  is  a 
nullity ;  it  is  coram  non  judioe.  But  where  it  does  not 
appear  upon  the  face  of  the  proceedings,  if  the  defendant 
below  will  lie  by,  or  suffer  that  Court  to  go  on  under 
an  apparent  jurisdiction  as  upon  a  contract  made  at  sea, 
it  would  be  unreasonable  that  this  party,  who,  when 
defendant  below,  has  thus  lain  by  and  concealed  from 
the  Court  below  a  collateral  matter,  should  come  hither 
after  sentence  against  him  there,  and  suggest  that 
collateral  matter  as  a  cause  of  prohibition,  and  obtain 
a  prohibition  upon  it,  after  all  this  acquiescence  in  the 
jurisdiction  of  the  Court  below.  It  is  to  be  remembered, 
however,  that  if  the  subject  matter  of  the  suit  is  not 
within  the  jurisdiction,  a  prohibition  may  be  applied  for, 
whether  before  or  after  appearance  in  the  inferior  Court, 
and  even  after  judgment.'* 


(a)  4  Burr.  2037. 
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18(55. 


The  Queen  against  Cokcoran.  June  5. 

SPECIAL  case  reserved  for  the  consideration  of  the  Evulcnceuf 
Judges,  under  the  13  Vic,  No.  8.  uriBonOT's 

"  This  prisoner  was  tried  and  convicted  before  me  at  ^®^*^*?.  |® 
Goulbum,  of  a  robbery  with  arms,  and    wounding  a  although  a 
person  in  the  prosecution  of  that  crime.    During  the  l^^^®^*'? 
trial  discussions  arose,  on  an  objection  to  the  receipt  of  grounds  would 
any  evidence  of  belief  as  to  the  prisoner's  identity.    I  ^j^^.^"|?i^ 
held  that  such    evidence  was  adioaissible — ^although  a  ofno,  vulue. 
belief  on  insufficient  grounds,  I  observed,  would  be  of 
little,  and  might  be  of  no  value. 

''Several  questions  were  then  put  and  answered  in 
succession,  as  nearly  as  I  could  write  them  down  as 
follows : — *  Have  you  any  grounds  for  a  belief  as  to  the 
person  ?  I  have.  What  are  they  ?  His  make,  and  his 
height.  From  this  I  think  that  it  was  the  prisoner.  I 
was  too  much  excited  to  observe  more.  Which  of  the 
three  do  you  believe  that  it  was  ?  The  tallest.  Did  you 
think  so  at  the  time  ?  I  did.  I  do  believe  it  to  be  the 
prisoner.' 

**  The  point  reserved  is,  on  the  demand  of  prisoner's 
counsel,  whether  any  part  of  those  questions,  or  of  the 
answers  to  them,  ought  to  have  been  rejected. 

**  There  was  other  evidence  given  against  the  prisoner, 
however,  of  a  positive  nature,  as  to  his  identity,  in  the 
<;our8e  of  the  trial. 

Alfred  Stephen'' 

2nd  June,  1865. 

No  counsel  appeared  for  the  prisoner. 

Per  Curiam.  The  evidence  is  clearly  admissible,  and 
the  conviction  must  be  sustained  (a). 

Conviction  sustained. 

(a)  B,  y.  Hodgei.  30th  December,  1853.  (Before  Stephen,  G.  J., 
Dickinson,  J.,  and  Therrv^  J.)  It  was  decided  that  a  witness  clearly 
may  be  asked  as  to,  and  may  state  his  belief  as  to,  the  identity  of  a 
person,  or  of  property.  And  the  Corxii  thought  the  point  dear,  but 
added  that  such  testimony  would  be  of  no  valnc,  unless  there  are 
probable  grounds  slated  for  it    See  Tayl.  Ev.,  4tli  Ed.,  ss.  1272, 1278. 
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Marcii  24.  The  Queen  agoinst  Geoboe  Launt  and  others. 

Where  tho  QPECIAL  case  for  the  consideration  of  the  Judges, 

flSS"'  "^    under  13  Vic,  No.  8. 

witnesu, taken  "The  prisoners  were  indicted  and  tried  before  me, 

withthe^  as  Chairman  of  Quarter  Sessions  at   Mudgee,  in  the 

viaionsof  Sir  colony  of  New  South  Wales,  on  the  15th  March,  1865, 

Ac^con^  ^^^  feloniously  stealing  (with  second  count  for  receiving), 

tained  hear-  on  the  19th  February,  1864,  at  Yaminbar,  in  the  said 

the  Judge  *^'  colony,  one  horse  and  twenty-six  oxen,  the  property  of 

whdfof  th^  jSJeneawr  Orr. 

deposition  to  "The  Crown  prosecutor  having  given  the  necessary 

toid^'  ^T  P^^^'^  ^^'  *^®  admission  of  the  depositions  of  John  Ward^ 

not  to  pay  any  a  constable  then  dead,  the  same  depositions  were  read  to 

?he  hea«a^       ^^  J^y^  ^^.  ^'^^  ^  ^^^^^^^  • " 

testimony.  The  depositions  were  then  set  out  at  length,  and  con- 

wasliieproper  ^^^^^  ^  i^r\A  some  hearsay  evidence — as  for  instance, 

course  to  be      "  from  information  I  received,  I  was  led  to  believe  that 

pursued.  |.jj^  prisoners,  with  four  or  five  others,  were  riding  about 

Mr.  Orr^B  run,  driving  horses  and  cattle  for  some  illegal 

purpose ; "  and  again,  "  we  knew  it  would  be  of  no  use 

to  try  and  apprehend  them  at  that  time,  as  they  knew 

the  country  better  than  us,  and  had  better  horses  than 

we  had;"  and  further  on,  "Mr.  Orr  said  to  us  it  was 

all  right,  he  was  perfectly  satisfied  they  were  the  parties 

he  had  spoken  to  me  about;  "  and  again,  "  I  thought  it 

advisable  not  to  try  and  apprehend  the  prisoners  till 

they  were  all  fairly  inside  the  tent;"  and  there  were 

other  portions  of  the  depositions  of  the  same  kind. 

The  special  case  then  stated  "  that  the  counsel  for  the 
prisoners  objected  to  these  portions  of  the  deposition 
being  read  to  the  jury,  on  the  ground  that  they  were 
hearsay  evidence,  or  evidence  of  facts  unconnected  with 
the  issue  or  statements  made  not  in  the  presence  or  hear- 
ing of  the  prisoners. 

'*!  directed  the  jury  to  exclude  from  their  con- 
sideration those  portions  of  the  depositions  which  were 
objected  to. 
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The  Queen 

y. 

Launt 

and  othen. 


"  It  was  elicited  on  the  cross-examination  of  Mr.  Orr, 
that  he  (Mr.  On)  did  tell  constable  Ward  that  he  (Mr. 
Orr)  was  perfectly  satisfied  the  LawntSy  meaning  the 
prisoners,  were  the  parties  he  (Mr.  Orr)  had  spoken  to 
constable  Wa/rd  about,  and  were  the  parties  driving  the 
cattle. 

**  The  prisoners  were  found  guilty. 

**  It  was  reserved  for  the  consideration  of  the  Supreme 
Court  whether  such  portions  of  the  above  depositions^  as 
were  objected  to,  ought  to  have  been  read. 

Henry  Cart, 
March  17th,  1865.  Chairman  of  Q.  S.'* 


Isaacs  for  the  prisoner.  The  17th  section  of  Jervis*  March  24. 
Act  (a)  provides  that,  under  certain  circumstances,  it 
shall  be  lawful  to  read  the  deposition  of  a  witness  who  is 
dead,  as  evidence  in  the  prosecution ;  but  the  evidence 
thus  rendered  admissible  must,  it  is  submitted,  be  legal 
evidence.  Mr.  Taylor  (6),  in  his  work  of  Evidence, 
says,  *'  when  depositions  are  tendered  in  evidence  as 
secondary  proof  of  oral  testimony,  they  are,  of  course, 
open  to  all  the  objections  which  might  have  been  raised, 
had  the  witness  himself  been  personally  present  at  the 
trial.  Leading  and  other  illegal  questions  are,  there- 
fore, constantly  suppressed,  together  with  the  answers 
to  them ;  and  this,  too,  whether  the  testimony  has  been 
taken  viva  voce,  or  by  written  interrogatories ; "  and  he 
cites  Hutehinson  v.  Bernard  (o),  where  that  couree  was 
pursued  by  PaUeson,  J.  In  8oarfe*s  case  (d),  where 
three  prisoners  were  indicted  for  felony,  and  a  witness 
for  the  prosecution  was  proved  to  be  absent  through 
the  procurement  of  one  of  them,  the  Court  held  that  his 
deposition  might  be  read  in  evidence  as  against  the 
prisoner  who  had  kept  him  out  of  the  way,  but  that  it 
could  not  be  received  as  against  the  other  two ;  and  the 
Court  granted  a  new  trial,  because  the  Judge  had  left 
such  evidence  generally  to  the  jury,  and  had  not  pointed 
out  that  it  applied  only  to  such  prisoner. 


(o)  11  &  12  Vic,  c.  42. 
(o)  2  H.  ft  B.  1. 


(5)  B.  493. 

(d)  17Q.B.238;  2  Den.  281. 
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1865.  Petty  for  the  Grown,  relied  on  the  words  of  the  17th 

The  Queen    sectioD,  and  contended  that  it  must  be  left  to  the  dis- 

l7t]nt       cretion  of  the  presiding  Judge  to  order  how  muoh  of  the 

and  others,     deposition  shoald  be  read,  and  to  direct  the  jury  as  to 

its  effect,  as  it  was  incon?enient  and  almost  impossible 

for  the  Judge  to  eliminate,  usefully  and  effectually,  all 

the  inadmissible  matter,  until  the  rest  of  the  deposition 

had  been  read. 

Stephen,  C.  J.  The  words  in  the  17th  section  of  the 
11  and  12  Vic,  c.  42,  being,  "  it  shall  be  lawful  to  read 
such  deposition  as  eyidence,"  I  am  of  opinion  that  the 
whole  of  this  deposition  was  rightly  read.  It  might 
have  been  safer  and  better  if  the  words  had  been,  a<<  in 
1  W.  IV.,  c.  22,  that  the  deposition  or  examination 
should  be  read,  **  saving  all  just  exceptions." 

Wise,  J.  The  prisoner,  when  on  his  examination 
before  the  justices,  might  get  on  the  depositions  some 
evidence  which  he  might  then  think  favorable  to  him ; 
shall  he  afterwards  be  allowed  to  object  to  such  evidence 
being  read,  because  it  is  in  strictness  legally  inadmissible  ? 

Conviction  confirmed. 


June  13,  30.  ^^^  QUEEN  OffattlSt  LOTZE. 

An  informa-  OPECIAL  case  stated  under  the  13th  Vic,  No.  8,  s.  2. 

A  wUh^ay  "^    "  '^^^  defendant  was  indicted  and  tried  before  me 

pretending  at  the  last  Sydney  gaol  deliveiy,  for  obtaining  a  promis- 

grod  righ?^  sory  note  from  Edward  Flood,  in  part  payment  of  1000 

and  fun  power  head  of  Cattle. 

and  authority 
to  seU  and 

dispose  of  certain  cattle,  by  means  of  which  he  obtained  a  certain  promiBSory  note, 
the  property  of  Floods  whereas,  in  truth  and  in  fact,  he  had  not  ''good  right  and  faU 
power  and  authority  to  seU  and  dispose  of"  the  said  catUe.  It  appeared  that  a  treaty 
was  pending  between  the  agent  employed  by  L.  and  Flood,  and  at  FUxkPs  request  L, 
was  asked  whether  ho  was  selling  as  a  principal  or  as  agent  for  the  previona  owner. 
L.  replied  that  he  was  seUing  as  a  principal,  and  added,  '*  we  had  a  mortgage  OYer  the 
station  (on  which  the  cattle  were  depastured),  but  foreclosed  it,  and  are  now  in  possession.** 
Hddf  that  this  was  eYidenoe  to  support  the  finding  that  L.  did  make  the  representation 
charged. 

HM  also  (ITtse,  J.,  di$tfmti€ntf\  that  the  representation  was  not  sufficient  in  law 
to  support  the  charge  of  a  false  pretence  within  the  meaning  and  intent  of  the  statute. 
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''The  information  stated  that  Edward  Loize,  on  the  1865. 
&c.,  at  &a,  unlawfnllyi  knowingly,  and  designedly,  did  The  Queen 
falsely  pretend  to  one  JoJm  Brewster  that  he  the  said  ^• 
Edward  Lotze,  and  one  James  Maedonaid  Lamach,  then 
trading  under  the  name  of  Lotze  and  Lamaoh,  were  then 
possessed  of  a  certain  cattle  station  called  Sonthgate 
Station,  and  certain  cattle,  to  wit,  1000  head  of  cattle 
npon  the  said  station,  and  had  good  right  and  fall  power 
and  authority  to  sell  and  dispose  of  the  said  cattle,  by 
means  of  which  said  false  pretences  he,  the  said  Edward 
Lotze,  did  then  and  there  unlawfully  obtain  from  the 
said  John  Brewster  a  certain  valuable  security,  to  wit, 
a  promissory  note  for  the  sum  of  £333  6s.  8d.,  of  the 
property  of  one  Edward  Floody  with  intent  thereby 
then  to  defraud,  whereas,  in  truth  and  in  fact,  the  said 
Edward  Lotze  and  James  MacdonaJd  Lamach,  so  trading 
under  the  name  of  Lotze  and  Lamach  as  aforesaid, 
were  not  then  possessed  of  a  certain  cattle  station  called 
Southgate  Station,  and  were  not  then  possessed  of  the 
said  1000  head  of  cattle  upon  the  said  station,  and 
had  not  good  right  and  full  power  and  authority  to  sell 
and  dispose  of  the  said  cattle,  as  he,  the  said  Edward 
Lotze,  then  well  knew. 

'^  The  facts  of  the  case  appeared  to  be  these : — The 
defendant  was  in  partnership,  in  Sydney,  with  one  Lar- 
naeh,  and  the  firm  (some  time  before  the  transaction 
with  Flood)  had  become  owners  of  the  station  and  cattle 
in  question,  under  an  assignment  or  transfer  from  a  Mr. 
Sharp,  the  former  holder.  They  mortgaged  it,  how- 
eyer,  together  with  all  the  cattle  thereon,  to  the  Bank  of 
New  South  Wales— and  afterwards,  being  in  want  of 
money,  employed  Mr.  John  Brewster  as  their  agent  to 
sell  1000  of  the  same  cattle  for  them;  but  the  only 
partner  who  actually  instructed,  or  ever  saw  this  agent 
on  the  subject,  was  the  defendant.  Negotiations  having 
commenced  in  August  last,  between  Mr.  Brewster  and 
Mr.  Flood,  it  appears  that  the  latter  wished  (for  some 
reason  not  disclosed)  to  ascertain  if  the  cattle  were  still 
Sharp*8  —  or,  in  other  words,  whether  Lotze  and  Lar- 
naeh  were  selling  as  his  agents,  or  on  their  own  account 
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1865.  as  principalB.  Flood  therefore  made  the  specific  inquiry 
The  Qvm  f^^  Brewster^  and  the  latter  saw  the  defendant  accord- 
jT-  i^^Jf  and  pat  the  question  to  him;    to  which,  the 

defendant  answered  that  they  were  principals,  adding, 
'we  had  a  mortgage  oyer  8harp*$  station,  but  fore* 
closed  it,  and  are  now  in  possession.'  Mr.  Brewster 
repeated  this  to  Mr.  Floods  and  almost  immediately 
afterwards  the  purchase  was  completed — ^the  latter  rely- 
ing on  this  assurance,  and  declaring  at  the  trial  that  but 
for  his  belief  in  the  statement,  he  would  not  have  made 
the  bargain.  Mr.  Flood  had  no  suspicion  whatever,  nor 
had  Brewsier,  that  the  bank  or  any  other  claimant  had 
at  the  time  a  mortgage  over  the  property. 

^  This  representation  through  Mr.  Brewster  was  relied 
on  as  evidence  of  the  pretence  charged — ^that  the  de- 
fendant was  then  possessed  of  the  1000  cattle,  and  had 
good  right  and  full  power  to  sell  the  same.  It  was  sub- 
mitted, however,  for  the  defendant — first,  that  the  fact 
of  the  pretence  allied  was  not  shown  by  that  evidence; 
and  secondly,  that  a  representation  of  that  kind  amounted 
to  no  more  than  a  warranty  of  title— the  breach  of  which 
coold  not  support  the  charge  of  a  false  pretence  within 
the  meaning  of  the  statute.  On  the  latter  of  these 
points  I  had  so  much  doubt  that  it  at  first  occurred  to 
me  to  direct  an  acquittal ;  but,  after  conferring  with 
Mr.  Justice  Wisey  I  resolved  on  sending  the  case  to  the 
jury,  reserving  the  point  for  the  opinion  of  the  Court, 
in  case  of  a  conviction — ^and  in  the  meantime,  accordiog 
to  the  invariable  practice  under  such  circumstances, 
holding  the  defendant  to  bail.  On  the  first  point  I  felt 
less  difficulty ;  but  this  also  I  reserved,  at  the  demand 
of  the  defendant's  counsel. 

*'  Of  the  fact  that  Mr.  Flood  gave  to  Lotze  and  Lar- 
ncuhy  through  their  agent  Mr.  Brewster^  the  promissory 
note  in  question  (being  the  amount  of  the  first  instal- 
ment of  the  purchase),  and  that  Mr.  Flood  thereupon 
sent  to  the  station  to  obtain  delivery  of  the  cattle,  but 
was  prevented  from  receiving  any  by  the  bank,  there 
can  be  no  doubt  The  fact  is,  that,  either  having  heard 
of  the  transaction  with  Fhod^  or  finding  that  Lotse  and 
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La/tnaeh  had  got  into  irretrievable  embarrassment,  the        1865. 
bank  early  in  October — ^the  sale  by  Brewster  haying    The  Queen 
been  closed  on  the  25th  Augnst — sent  up  an  agent  to       j^ 
the  station,  who  took  possession  of  it  and  the  cattle.    In 
the  month  of  December,  the  firm  was  declared  insolvent. 
The  promissory  note  had  previously  been  negotiated, 
and  at  maturity  it  was  paid 

^The  defence  set  up  was  simply  this — ^that  the  de- 
fendant in  concert  with  his  partner  really  believed, 
notwithstanding  the  mortgage,  that  they  were  entitled 
to  sell  the  1000  head  of  cattle.  As  evidence  of  this, 
the  defendant  produced  two  letters,  dated  in  April,  1863, 
pending  the  negotiations  for  the  mortgage,  in  one  of 
which  the  bank  consented  to  allow  Lotfse  and  Lwmach  io 
sell  all  'surplus'  stock  on  the  station,  and  to  pay  them* 
selves  the  working  expenses  out  of  the  proceeds,  handing 
over  to  the  bank  the  balance.  At  that  time  there  was 
considerable  litigation  between  the  parties  as  to  the 
property.  The  mortgage  deed  itself  was  not  executed 
until  April  1864,  and  that  contained  most  stringent 
provisions  in  direct  conflict  with  any  such  power.  But 
their  solicitor,  Mr.  Bolberds,  swore  (his  evidence  on  this 
point  being  strongly  objected  to,  but  received  by  me 
after  argument)  that  he  advised  them  afterwards,  that 
they  had  still  the  right  to  surplus  stock.  Messrs.  Lotzs 
and  Lamaeh  consulted  him  on  the  question,  in  reference 
apparently  to  the  very  negotiation  which  Flood  now 
impeached,  saying  that  they  wanted  cash  for  station 
expenses.  Mr.  Bohberda  thereupon  told  the  defendant 
that  they  could  so  sell  for  that  purpose;  giving  it  as 
his  reason,  on  cross-examination,  that  the  mortgage  was 
subject  to  the  arrangement  previously  made,  because  the 
deed  was  founded  on  it.  I  told  the  jury  as  to  this — ^that 
if  the  defendant  asked  and  obtained  that  advice  boim 
fidsy  and  really  believed  that  he  had  power  to  sell  the 
stock  in  question,  he  could  not  be  guilty  of  this  charge, 
whether  the  advice  given  was  correct  or  not 

^The  question  still  remained,  however,  whether  the 
defendant  believed  that  the  1000  head  came  in  fact 
within  the  description?     Was  that  number  of  cattle 
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1S65.        really  belioTed  by  him  to  be  ^surplns'  stock  within  the 
The  QuKnT  trne  meaning  of  that  expression  in  the  letters  of  1863  ? 

T  (yrzR  '^^  *^^^  ^^^  ^^^^  ^^'^  (^'  probably  might  hare  been) 
so  deemed,  a  good  deal  of  evidence  was  given  by  the 
superintendent,  and  adduced  from  the  station  boob  and 
retarns,  showing  the  number  of  catUe  on  the  station  at 
different  periods,  their  increase  from  time  to  time,  the 
grazing  capabilities  of  the  property,  and  the  probable 
number  for  disposal,  or  which  ought  in  due  course  to 
be  got  rid  of  as  in  excess,  at  the  time  of  the  sale.  It 
was  shown  that  the  station  expenses  were,  throughout 
1864,  unusually  heavy,  and  that  some  previous  sales  had 
been  at  a  serious  loss  to  the  partnership.  But  the  jury 
found  specially,  that  the  defendant  did  not  believe  him- 
self entitled  to  sell  the  1000  head.  Four  jurors  thought 
that  his  belief  might  have  extended  to  600  head,  but 
eight  were  of  opinion  that  he  fraudulently  sold  the 
whola  All,  therefore,  found  the  defendant  guilty ;  and 
I  sentenced  him  accordingly  (as  the  law  requires)  upon 
the  verdict — ^but  having  reference  to  the  point  reserved 
by  me,  admitted  him  to  bail  as  already  intimated. 

**  The  questions  for  the  opinion  of  the  Judges  are  the 
following : — First,  whether  there  was  evidence  to  go  to 
the  jury  to  support  the  allegation  that  the  defendant  in 
fact  represented  or  pretended  that  he  had  'good  right 
and  full  power'  to  sell  the  cattle  in  question?  Second, 
whether  for  the  making  of  such  a  representation,  although 
false  and  with  intent  to  defraud,  an  indictment  will  lie 
as  for  a  false  pretence  within  the  statute  ? 

Alfred  Stephen.**  (a). 

Martin^  Q.  C.  {Windeyer  with  him),  for  the  Crown. 
It  is  contended  that  the  evidence  did  not  make  out 
the  pretence  alleged  in  the  information.  There  is  no 
evidence  of  any  representation  by  the  defendant  of  his 
having  the  right  or  power  to  sell  these  cattle.     The 

(a)  This  case  was  twice  argned — on  the  first  oooaraon,  on  June 
9th  (before  Stephen,  C.  J.,  and  FVm,  J.),  by  MaHin,  Q.  C,  for  the 
prisoner,  and  the  Attorney-General  (^I>arf>aU)  for  the  Crown ;  on  the 
seoond  occasion,  on  June  80th  (before  Stej^ieuj  C.  J.,  Wite^  J.,  and 
Hargrave,  J.),  by  Martin^  Q.  C,  for  the  prisoner,  and  8ir  IT.  Manning^ 
Q.  C,  for  the  Crown. 


T. 

LOTZE. 
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evidence  is,  that  on  enquiry  whether  they  were  selling        1865, 
as  agents  or  principals,  the  defendant  said  as  principals.    The  Qurkk 
He  might  have  sold  as  a  principal,  and  yet  not  have 
asserted  or  meant  to  assert  that  he  had  power  to  sell. 

It  is  also  submitted  that  the  representation  charged  U 
no  false  pretence  within  the  statute.  In  order  to  come 
within  the  statute,  there  must  be  a  statement  that  some 
particular  thing  is  a  fact,  which  is  not  a  £act;  and  a 
statement  of  an  erroneous  conclusion  from  certain  facts 
is  not  su£Scient  In  Bex.  v.  Godrinfftan^  in  1825  (a),  the 
defendant  was  charged  with  obtaining  £29  Ss.,  by  £Bdsely 
pretending  to  a  person  named  Varlov)  that  he  was  en- 
titled to  a  reversionary  interest  in  one-seventh  share  of 
a  sum  of  money  left  by  his  grandfather.  It  appeared 
that  the  defendant  had,  by  means  of  the  representation 
alleged,  induced  the  prosecutor  to  purchase  it,  on  the 
22nd  of  December,  for  £29  3s. — the  defendant  having 
in  fact  sold  all  his  interest  in  it  to  one  Pick,  on  the  18th 
of  the  previous  September.  To  prove  the  pretence  a 
deed,  in  which  was  the  usual  covenant  for  title,  assign- 
ing the  defendant's  interest  to  VarloWf  was  tendered,  and 
rejected  by  Littledale,  J.,  on  the  ground  that  a  covenant 
in  a  deed  cannot  be  taken  to  be  a  false  pretence.  The 
prosecutor  then  proved  the  pretence,  and  the  previous 
sale  to  Pick;  and  LUUedale^  J.,  held,  with  regard  to 
this  parol  evidence,  that  it  was  only  a  ground  for  a  civil 
action.  ''  The  doctrine  contended  for,  on  the  part  of  the 
prosecution,"  says  that  learned  Judge,  '*  would  make 
every  breach  of  warranty  or  false  assertion,  at  the  time 
of  a  bargain,  a  transportable  offence."  The  next  case  in 
which  Oodrington*8  case  is  noticed,  B.  v.  Orossleff,  in 
1837  (&),  where  the  indictment  stated  that  the  prisoner, 
by  falsely  pretending  that  he  was  then  provided  with 
sufficient  funds  to  pay  the  full  amount  of  a  particular 
bill  of  exchange,  excepting  £300,  obtained  the  last  men- 
tioned sum.  When  the  B.  v.  Oodrington  was  cited, 
Patiesan,  J.,  said,  *'in  that  case  it  does  not  appear  that 
the  prisoner  did  distinctly  allege  that  he  had  a  good  title 
to  the  estate  he  was  selling."    This  remark  shows  that 

(a)  1  C.  &  P.  661.  (6)  2  Mood.  R.  17. 


JjcynK. 
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1865.  Paitesan,  J.,  thought  that,  on  this  ddfeot  of  proof,  Cod- 
The  QuEBN  rinffUm^B  case  could  be  maintained ;  and,  therefore,  his 
▼•^^  dictum  is  in  favor  of  the  defendant,  as  he  did  not  allege 
anything  about  warranty  of  title,  bat  only  that  he  was 
selling  as  principal.  The  next  case  is  Beg.  y.  Adamson^ 
in  1843  (a),  in  which  the  prisoner  was  charged  with 
falsely  pretending  to  one  H.  that  he  had  obtained  the 
appointment  of  emigration  agent  at  Port  Phillip,  which 
was  worth  £600  a  year,  and  that  for  £200  he  would 
give  H.  one-third  of  the  emigration  agentship,  and  that 
he  would  be  sure  to  have  back  his  £200  out  of  the  emi- 
gration agentship  the  first  year.  The  evidence  showed 
that  the  prisoner  obtained  the  money  by  means  of  the 
alleged  pretences,  and  that  the  latter  were  falsa  It  also 
showed  that  the  prisoner  proposed  to  21  to  become  his 
partner,  and  promised' — if  the  proposal  were  accepted, 
and  the  £200  advanced  as  a  bonus — that  H.  should 
have  a  third  share  of  the  emigration  agentship.  Before 
the  money  had  been  obtained  a  partnership  deed  was 
executed  by  the  prisoner  and  K  The  consideration 
of  the  partnership  was  stated  in  the  deed  to  be  £200, 
and  no  mention  was  made  of  the  emigration  agency  in 
respect  thereof.  It  was  objected  that  as  the  deed  did 
not  contain  the  pretences  stated  in  the  indictment,  but 
on  the  contrary  represented  the  £200  to  be  given  in 
consideration  of  a  general  partnership,  the  parol  evidence 
of  the  false  pretences  ought  to  be  rejected,  and  the 
prisoner  acquitted;  and  B,  v.  OodrinffUm  was  cited  in 
support  of  this  argument.  But  it  was  held  that  parol 
evidence  was  admissible  of  the  false  pretences  laid  in  the 
indictment,  although  a  deed  between  the  parties  stating 
different  considerations  for  parting  with  the  money  be 
put  in  evidence.  But  no  such  point  as  that  for  which 
it  was  cited  was  decided  in  B.  v.  Cod/nngUm^  and  its 
authority  remains,  therefore,  untouched  by  B.  v.  Adam- 
son.  It  follows,  therefore,  that  the  remark  made  in 
B.  V.  Kenrieh  (b\  as  to  ii.  v.  Oodrin^n  having  been 
doubted,  is  erroneous.  In  Kenrieh*B  case  there  were 
three  counts  charging  a  conspiracy,  and  two  (which  were 

(a)  2  Hood.  O.  G.  286.  (&)  5  Q.  B.  49. 
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abandoned)  charging  the  obtaining  money  by  falsely  pre-         i8t>d. 
tending  that  certain  horses  were  the  property  of  a  private    Tlie  Quben 
person,  and  not  of  a  horse  dealer.    But  the  Oourt  gave  ^• 

its  opinion  on  them  (as  it  would  seem,  unnecessarily, 
and  therefore  extrajudicially)  as  follows: — ^'^A  general 
question  seems  here  to  be  raised,  whether,  if  money  be 
obtained  through  the  medium  of  a  contract  between  the 
defendant  and  the  party  defrauded,  the  charge  of  fedse 
pretences  can  be  sustained.  Questions  approachmg  this 
have  been  raised  in  the  Criminal  Courts.  With  some 
plausibility,  the  thing  obtained  through  the  false  pre- 
tence may  be  said  to  be  the  contract,  and  not  the  money 
which  is  paid  in  fulfOment  of  it,  and  which  the  party  is 
probably  by  its  terms  liable  to  pay.  This  was  the 
ground  on  which  his  brother  LittlecUde  directed  an 
acquittal  in  B.  v.  Codrington.**  It  is  submitted  that  the 
case  cited  seems  to  have  been  misunderstood ;  and  at  all 
events,  neither  this  nor  the  preceding  case  show  that  a 
false  warranty  of  title  is  a  fraud,  for  in  both  cases  the 
warranty  was  of  a  distinct  fact,  and  the  two  cases  are 
authorities  only  for  the  position  that  there  may  be  a  false 
pretence  made  in  the  course  of  a  written  contract  B.  v. 
Godrington  is  also  cited  in  Beg.  v.  AJiboU  (a),  in  which 
it  is  decided  that  a  false  pretence  knowingly  made  to 
obtain  money  is  indictable,  although  the  money  be  ob- 
tained by  means  of  a  contract,  which  the  prosecutor  was 
induced  by  the  falsehood  to  make.  In  that  case  the 
main  false  pretence  was  that  a  certain  sample  of  cheese, 
which  the  prisoner  had  given  the  prosecutor  to  taste, 
was  taken  from  a  cheese  offered  for  sale,  whereas,  in 
truth,  it  was  taken  from  a  cheese  of  very  superior 
quality,  and  the  money  was  thus  obtained.  This  was 
a  clear  false  pretence;  but  the  case  is  no  authority  to 
the  effect  that  a  false  warranty  of  title  is  a  crime.  It 
affirms  the  three  preceding  cases,  but  does  not  overrule 
(Jod/ringUnCB  case  more  than  they  do.  So  also  Beg.  v. 
Bates^  in  1848  (&),  calls  in  question  OodHngUm's  case, 
but  only  in  the  same  way  as  the  preceding  cases,  without 
deciding  that  a  false  warranty  of  title  is  indictable.     The 

(a)  I  Den.  2i3 ;  2  Cos  a  C.  480.  (6)  8  Cos  G.  C.  201. 
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18C5.  next  caise  is  Beg,  y.  Eagieion  {a\  which  clearly  shows 
Tbe  QcEMs  that  the  Court  did  not  consider  AikMt  case  and  Kein- 
1^^^^  rtdfc's  case  decisiYe.  The  point  in  these  cases  is  there 
stated  to  be^  whether  the  statate  against  obtaining  money 
nnder  fisdae  pretencea  i^liea  where  there  was  some 
bargain  or  conaideratioii  for  giving  the  money,  and  so 
some  cause  for  the  giving  other  than  the  false  pretence 
— and  not  whether  a  fidse  warranty  of  title  is  within  the 
statate;  and,  therefore^  CodringUm*$  case  is  untouched 
by  this  jadgment  as  to  the  point  in  oontcoYersy  here. 
In  Oaie$*  case,  in  1855  (&X  the  indictment  chained  that 
the  prisoner  fidsely  pretended  that  he  having  executed 
certain  work  there  was  a  certain  sum  of  money  ''due 
and  owing  **  to  him  on  acconnt  of  the  work,  whereas  there 
was  not  ''doe  and  owing"  such  amonnt;  and  the  CSonrt 
held  the  indictment  bad,  inasmuch  as  a  fedse  pretence 
of  an  existing  hd  was  not  sufficiently  alleged,  and  it 
could  be  proved  by  evidence  of  a  mere  wrongful  over- 
chaige.  It  is  submitted  that  there  is  no  difference 
in  principle  between  the  assertion  of  a  right  to  demand 
6b.  6d.  and  a  right  to  selL  PoOoeky  G.  B.,  in  giving 
judgment,  says,  **  omsidering  this  as  an  all^ation, 
merely  that  so  much  was  'due  and  owing,'  it  may 
involve  many  questions  both  of  law  and  hucL  The 
allegations  of  a  fiedse  pretence  should  be  clear  and  precise, 
in  order  that  you  may  see  on  the  face  of  the  indictment 
whether  it  discloses  a  false  statement  of  an  existing  fact 
The  statute  was  never  intended  to  extend  to  cases  where 
the  transaction  between  the  parties  is  reaUy  one  of 
buying  and  selling,  although  there  may  be  a  degree  of 
fraud  in  the  representations  made  by  the  vendor.'' 
Burgtm^B  case  (e),  in  1856,  was  a  case  where  a  party 
obtained  an  advance  of  money  upon  a  representation  thiU 
a  house  had  been  built  upon  some  land  which  he  proposed 
to  mortgage,  when  in  fact  there  was  no  such  house.  It  is 
submitted  that  the  pretence  here  alleged  was  of  an^exist* 
ing  £act.  In  the  course  of  the  argument,  Codringkm'B 
case  was  improperly  relied  on  as  an  authority  that  a 

(a)  Peaioe  &  Dean.  515 ;  24  L.  J.  M.  C.  164. 
(6)  Pearce  ft  Deiin.  4C9.         (e)  Dean,  a  B.  11 ;  Sfi  L.  J.  M.  C  105. 
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pretence  forming  a  constituent  part  of  a  written  contract  1865. 
was  not  indictable;  and  the  decisioDy  therefore,  does  not  The  Qukism 
affect  the  present  argument  la  BoAuck*9  case  (a),  in  ^• 
1856>  which  was  twice  argued,  Abbott^s  case  and  Kenh* 
riek*$  case,  although  acted  upon,  were  doubted  by  almost 
every  member  of  the  Court*  In  giving  judgment,  Lord 
Campbell  says,  **  I  think  it  right  to  say  that,  altiiough 
the  doctrine  seems  to  me  to  be  untenable,  that  there  can 
be  no  false  pretence  within  the  statute  if  it  be  made  in  the 
course  of  a  contract,  I  should  haye  been  very  loath  to 
concur  in  the  doctrine  which  was  laid  down  in  Beg,  t.  Ket^ 
riok,  and  was  acted  upon  in  Beg.  v.  AbboU,  and  I  should 
have  been  inclined  to  adhere  to  the  decision  of  LUUedale^ 
J.,  in  B.  V.  Codrington**  In  Bryan's  case  (b),  in  1857, 
the  pretence  was  that  certain  spoons  had  as  much  silver 
on  them  as  Mkington^s  A«,  and  that  the  foundations 
were  of  the  best  material;  and  it  was  held  by  a  large 
majority  of  the  Court,  that  as  it  was  a  mere  misrepresen- 
tation of  the  quality  of  the  commodity  during  a  bargain 
for  the  purchase  of  it,  it  was  not  within  the  statute. 
The  dicta  of  the  various  Judges  are  very  applicable  to 
this  case ;  and  very  great  doubt  is  thrown  upon  AbboU*8 
and  KewnoVs  case  in  the  judgment  of  OresweUf  J. 
In  ShenooocCs  case  (o)  the  conviction  was  supported,  on 
the  ground  that  the  prisoner,  having  sold  the  article  and 
delivered  it,  when  there  came  to  be  a  question  about  the 
price,  represented  as  a  Ceu^t  the  quantity  to  be  more  than  it 
really  was.  The  same  principle  was  applied  in  the  cases  of 
Beg.  Y.  Goes  and  Bagg  (eZ),  in  1860,  where  the  false  repre- 
sentation by  the  prisoner  in  the  latter  case  was,  that  he 
had  delivered  15  cwt.  of  coal,  when  he  knew  that  he  had 
only  delivered  8  cwt. ;  and  in  the  former,  that  a  taster  ol 
a  different  and  superior  cheese  produced  as  a  sample,  had 
formed  part  of,  and  been  taken  out  of,  the  cheese  sold. 
He  also  referred  to  Beg,  v.  Evans  (e).  It  is  submitted 
that  in  all  the  cases  referred  to,  the  distinction  is  recog- 

(a)  Dean.  &  B.  24;  26  L.  J.  M.  G.  101. 
(6)  1  Dean.  &  B.266;  26  L.  J.  M.  C.  84. 
(0)  1  Dears.  &  B.  251 ;  2U  L.  J.  M.  C.  217. 
(d)  I  R^ll  215 ;  2!>  L.  J.  M.  C.  8G. 
(«t)  LuigU  ft  Cavu  l52  ;  32  L.  J.  M.  C  'JH. 
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1865.  nised  between  statements  of  matters  of  fact  known  to  be 
The  QuEisN  false,  and  a  false  assertion  of  a  mere  matter  of  opinion. 
Can  it  be  maintained  that  the  prisoner's  guilt  or  inno- 
cence can  depend  on  the  view  which  may  be  taken  by  a 
jury  as  to  his  right  to  sell  a  larger  or  smaller  number  of 
cattle  ?  There  must  be  an  affirmation  of  a  fact,  a  defi- 
nite and  simple  fact,  and  not  as  in  this  case,  a  compound 
proposition  made  up  of  fact  and  inference. 

The  Attorney  Oeneral  for  the  Crown  (a).  The  repre- 
sentation was  substantially  the  one  charge  against  the 
prisoner.  He  said,  in  answer  to  enquiry,  that  their  firm 
had  foreclosed,  and  were  selling  as  principals,  and  were 
in  possession.  What  could  that  mean,  if  not  that  they 
were  the  owners  and  had  power  to  sell  ? 

It  is  also  submitted  that  if  there  be  a  false  assertion 
leading  to  a  contract,  and  by  which  a  contract  is  in- 
duced, an  indictment  lies,  although  there  may  haye  been 
a  contract  entered  into  respecting  or  warranting  the 
assertion.  The  question*  will  be,  whether  the  money 
was  obtained  by  the  representation  ?  What  is  a  repre- 
sentation that  the  speaker  had  full  right,  power,  and 
authority  to  sell,  but  a  representation  of  a  matter  of  fact  ? 
In  Beg,  y.  Maria  Oilee  (i),  an  indictment  charging  the 
prisoner  with  obtaining  monies  from  a  wife,  whose  hus- 
band had  run  away,  by  falsely  pretending  to  her  that 
she,  the  prisoner,  had  power  to  bring  him  back  over 
hedges  and  ditches,  was  held  to  be  good.  Erhy  G.  J., 
in  his  judgment,  says,  **  the  pretence  is  of  a  power  either 
physical,  moral,  or  supernatural;  and  obtaining  money 
by  the  false  assertion  of  such  a  power,  whateyer  it  may 
be,  is,  in  our  opinion,  an  indictable  offence  within  the 
letter  of  the  statute,  and  within  the  mischief  intended  to 
be  preyented  by  it."  The  case  shows  that  where  a  de- 
liberate fraud  is  practised  by  the  assertion  of  what  is 
untrue,  it  is  within  the  statute.  It  also  shows  that  the 
information  need  not  allege  the  precise  statement  of  the 
defendant,  for  not  one  word  is  stated  in  the  indictment 
which  was  used  by  the  witch,  but  only  what  amounted 

(a)  See  note  (aX  p.  90.  (6)  84  L.  J.  M.  O.  50. 
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to  the  same  thing.    In  Oodrinffton*s  case  the  prosecutor        1865. 
relied  on  the  warranty  or  covenant  alone.    The  money    The  qceen 
was  not  obtained  on  the  faith  of  the  representation  in        ,  ^- 

liOTZF 

that  case^  and  the  assertion  was  of  a  future  right  It  is 
clear  that  the  prosecutor  did  not  give  up  his  money, 
because  of  the  tittle  tattle  as  to  the  reversionary  interest, 
bnt  on  the  futh  of  the  covenant.  But  in  this  case  the 
information  was  asked  to  gnide  Flood  in  making  his 
purchase ;  it  was  given  to  mislead  him,  and  it  did  mis- 
lead him.  So  in  Oates*  case  the  assertion  was  merely  as 
to  the  value  of  the  work ;  that  was  not  matter  of  fact, 
but  of  opinion  only.  And  Parke,  B.,  says,  therefore, 
**  if  the  prisoner  had  said  that  so  much  work  had  been 
done,  when  it  had  not,  the  case  might  have  been  like 
Beg.  V.  Leonard,  being  a  false  statement  of  a  fact,  and 
not  a  false  estimate.''  In  Wesfs  case  (a),  a  fraudulent 
misrepresentation  of  an  existing  matter  of  fact,  accom- 
panied by  an  execntory  promise  to  do  something  at  a 
future  period,  as  that  the  prisoner  had  bought  certain 
skins  and  would  sell  them  to  the  prosecutor,  is  a  false 
pretence  within  the  statute,  although  it  appears  that  the 
promise,  as  well  as  such  misrepresentation  of  fact,  in- 
duced the  prosecutor  to  part  with  the  money.  In  this 
case  Flood  parted  with  his  money,  because  of  the  sale 
note  as  well  as  the  false  assertion ;  and  had  it  not  been 
for  the  false  assertion,  the  second  step  would  not  have 
been  taken.  The  test  is  whether  an  action  for  tort  would 
or  would  not  lie  for  such  a  misrepresentation  as  thi& 

Ou/r.  adv.  wiU. 

Their  Honors  now  gave  judgment   in  this  case  as       July?, 
follows : — 

Stephen,  C.  J.  In  this  case,  the  two  representations 
charged  as  pretences  are,  that  the  prisoner  and  his  part- 
ner were  then  possessed  of  the  cattle  which,  through 
their  agent,  they  then  offered  for  sale,  and  that  the  firm 
had  a  right  to  sell  them.  It  is  material  to  bear  this  in 
mind,  because  confusion,  not  infrequently,  arises  from 
inattention  to  the  exact  frame  of  the  charga  In  some 
instances  the  decision  has  been  on  the  sufficiency  of  the 

(a)  1  Dean.  &  B.  575;  27  L.  J.  M.  C.  227. 
Q— 4 


V. 
LOTZK. 


98  SUPBBME  COUBT  REPOBTB. 

1865.  indictment^  and  in  otbers  of  the  eridence  to  sustain  it; 
TheQuBEH  but  the  distiQction  between  these  two  things,  in  every 
case,  is  not  at  first  sight  apparent  We  are  not  to  con- 
sider whether  the  evidence  might  have  supported  a  more 
specific  charge,  or  a  differently  framed  allegation;  bnt 
whether  the  charge,  as  it  stands,  can  be  maintained. 

As  to  the  first  of  the  representations  alleged,  there  has 
been  no  dispute.  The  prisoner  did  state  that  he  and  his 
co-partner  were  in  possession ;  and  it  cannot  be  denied, 
that  this  is  a  matter  of  existing. or  non-ezisting  fact, 
simple  and  definite.  Sncii  an  assertion,  therefore,  con* 
fessedly,  may  be  a  pretence  indictable  under  the  statute. 
But  then,  upon  the  evidence,  that  assertion  was  strictly 
true.  The  firm  had  never  ceased  to  have  possession; 
and  their  contract  of  sale  to  Flood  was  on  the  25th  of 
August,  whereas  the  mortgagees  had  no  right  of  pos- 
session until  derault,  which  could  not  happen  before  the 
30th  of  September.  The  contest  is  solely  as  to  the  other 
pretence  charged ;  namely,  the  right  of  Lotze  and  his 
partner  to  sell  the  offered  portion.  I  think  that  there 
was  evidence  to  support  the  finding,  that  the  prisoner 
did — ^in  effect,  though  not  in  the  exact  words — make 
that  representation.  But  I  am  of  opinion  that  the  repre- 
sentation itself,  true  or  false,  is  not  sufficient  in  law  to 
support  the  charge  of  a  pretence,  within  the  meaning  or 
intent  of  the  statute. 

The  opinion  thus  expressed,  after  consideration  of  all 
the  authorities,  is  founded  mainly  on  this;  that  the 
assertion  or  pretence  must  be  as  to  some  matter  of  fact, 
simply — definite,  and  not  matter  of  opinion,  warranty, 
or  inference  ;  still  less,  matter  partly  of  fact  and  partly 
of  law.  I  venture  to  say  that  in  no  case  has  a  conviction 
been  sustained,  where  the  representation  charged  was 
not  of  this  character.  And  it  seems  clear  to  my  appre- 
hension, that  the  assertion  by  a  vendor,  in  reference  to 
property  offered  by  him  for  dale,  that  he  has  a  right  or 
power  to  sell  that  property,  cannot  be  within  the 
category. 

The  strongest  case  relied  on  for  the  Crown—- certainly, 
in    some    respects  a  startling  one — is  that  of   Maria 
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Oiles  (a).     A  swindling  fortune-teller  obtained  some        ^865. 
money  from  a  woman,  whose  husband  had  deserted  her.    The  Quebx 
by  pretending  that  the  assertor  had  power,  by  means  of       lo^J^^^ 
some  ''stuff"  in  her  possession,  to  bring  him  back. 
The  Judges  held  that  this  was  a  fiedse  pretenoe  within 
the  statute,  because  the  representation  was  in  respect  of 
a  supposed  present  fact — ^that  is  to  say,  according  to 
Mr.  Justice  Mettor^  the  prisoner  represented  herself  (in 
effect)  as  having  ^  efficient  means  "  to  fulfil  her  promise. 

It  was  asked  on  the  argument  before  us,  why  the 
assertion  of  a  ''  right  to  sell  property  "  was  not  equally  a 
supposed  present  fact.  The  difficulty  of  distinguishing, 
in  terms,  between  the  two  cases,  may  be  admitted.  Yet 
the  difference  is  felt  to  be  a  marked  one.  A  question  as 
to  the  existence  of  title  in  property,  or  the  right  under 
given  circumstances  to  sell  it,  is  in  the  nature  of  things 
a  question  of  law,  more  than  of  fact  The  assertion  of 
snch  a  right,  therefore,  is  rather  the  expression  of  an 
opinion.  It  is  not  the  representation  of  matter  of  fact, 
exclusively;  nor,  indeed,  of  a  fact  at  all,  except  in  a 
very  qualified  and  limited  sense.  But,  with  respect  to 
the  pretended  power  in  the  fortune-teller's  case,  the 
representation  that  she  possessed  such  a  power,  i.e.  had 
means — by  stuff  in  her  possession,  or  otherwise — ^to 
accomplish  the  stated  object,  was  either  an  assertion  of 
matter  of  fact»  or  of  nothing. 

I  come  now  to  the  cases  cited  on  behalf  of  the  prisoner. 
Of  these,  the  first  is  The  King  y.  OoArington  (b),  in 
which  the  facts  were  the  following.  The  prisoner,  as 
stated  in  the  indictment,  represented  that  he  was  entitled 
to  a  certain  "  reversionary  *'  interest.  According  to  the 
evidence,  the  prisoner  offered  the  property  in  question 
for  sale — representing  that  he  would  be  entitled  to  it,  on 
the  death  of  a  relation,  under  the  will  of  his  grandfather. 
On  the  faith  of  that  allegation,  the  prosecutor  bought 
the  reversion;  and  thereupon  a  conveyance  of  it  was 
executed,  in  which  the  prisoner  entered  into  (according 
to  the  report)  the  ''  usual "  covenant  for  title.  In  other 
words,  that,  notwithstanding  any  act  done  by  him,  he 

(a)  S4  L.  J.  M.  C.  52.  (6)  1  0.  ft  P.  662. 


100  SDPBEME  CODBT  BEPOBTS. 

1865.        (the  yendor)  had  a  title  to  and  good  right  to  convey  the 

Ttie  QuBKN    property.    Under  this  deed,  relying  either  on  the  ooye- 

I  orzB.       ^^^^  ^^  ^^  ^^  ^^  representation,  the  prosecutor  paid 

his  purchase  money.    It  was  proved,  however,  that  the 

prisoner  had  conveyed  the  same  reversionary  interest, 

three  months  preriouslyi  to  another  person. 

On  this  statement  of  the  facts  (assuming  always  that 
the  piisoner*s  representation  induced  the  purchase,  and 
consequent  payment),  the  charge  seems  clearly  to  have 
been  established.  For,  that  a  man  is  entitled  to  a  re- 
yersion,  or  that  he  **  will  be  "  entitled  to  the  property  on 
the  happening  of  the  stated  event,  is  manifestly  the  same 
thing.  Two  objections,  nevertheless,  were  made.  First, 
as  to  the  covenant,  that  it  was  no  evidence  of  a  pretence. 
Secondly,  as  to  the  oral  representation,  that  it  was  (as  I 
understand  the  objection)  merged  in  the  covenant — upon 
which,  and  not  on  the  faith  of  that  representation,  the 
prosecutor  paid  his  money.  It  was  answered,  that  the 
pretence  consisted  in  Godringion^s  assertion,  that  he  had 
a  title  to  the  interest  which  he  sold ;  and  that  the  priso- 
ner's reiteration  of  that  assertion  in  a  deed,  covenanting 
that  he  had  such  title,  could  not  affect  the  question. 
But  Mr.  Justice  LitHeddU  held,  that  a  covenant  cannot 
be  taken  to  be  a  false  pretence — and  he  adds  these 
words:  ''the  doctrine  contended  for  would  make  every 
breach  of  warranty,  or  folse  assertion  at  the  time  of  a 
bargain,  a  transportable  offence.  Here  the  party  bought 
the  property,  and  took  as  his  security  a  covenant  that 
the  vendor  had  a  good  title ;  and  if  the  vendor  has  not 
one,  the  puichaser  must  resort  to  the  covenant"  An 
acquittal  was  accordingly  directed. 

The  effect  of  that  decision  is,  it  seems  to  me,  that  no 
allegation  of  title  by  a  seller,  however  fiJse,  is  indictable 
as  a  false  pretence  under  the  statute.  One  groond  of 
the  Judge's  direction  certainly  may  hare  been  (although 
tiiis  was  a  question  for  the  juryX  that  the  prosecutor 
had  not  paid  his  money,  in  reliance  on  the  oral  represen- 
tatiou.  Thaty  however,  does  not  invalidate  the  other 
|K«tioii8  of  the  judgmmt;  and  Mr.  Justice  LitUeiak 
lays  it  down  as  law,  that  a  covenant  for  title  cannot 
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amount  to  a  false  pretenoe.    If  so,  then  by  j^ftfljopable         1865. 
inference,  as  applied  to  that  case,  the  prisoner's  «^ral*.as-    The  Queen 
sertion  of  title  could  not.    On  the  faith  of  that  assertioi),       tZ^e. 
although  the  money  may  not  have  been  paid  until' -tfip]; 
conveyance,  the  prosecutor  made  his  purchase.    But,  d^'.-'> 
it  was  unanswerably  urged,  the  repetition  of  that  assertioii ' ' 
in  a  covenant  could  not  weaken,  much  less  destroy,  its    .-/ 
effect  *•'*.'•."• 

It  will  be  observed,  that  there  was  no  charge  in  the         '••*.•;': 
indictment,  in  that  case,  of  a  pretence  that  the  prisoner  •*/..•/ 

had  not,  in  fact,  already  parted  with  his  interest.  The 
evidence,  I  conceive,  might  have  sustained  such  a 
charge;  and  then  there  would  have  been  no  difficulty. 
Mr.  Justice  Bhckbvm,  in  the  case  of  Ma/ria  OUes,  re- 
ferring to  the  Q^ee1^  v.  Douglas  (a) — where  the  pre- 
tence stated  was,  that  the  prisoner  would  tell  where  the 
prosecutor's  horses  were — observes  that  Dmbglas's  case 
turned  on  the  sufficiency  of  the  indictment;  and  sug- 
gests that  the  evidence  might  have  supported  the  aver- 
ment of  a  pretence,  that  the  prisoner  "  could  "  tell  (or  in 
other  words  "knew)  where  the  horses  were.  So,  in  the 
present  case.  If  the  charge  had  been,  that  Lotze  pre- 
tended some  mere  matter  of  fact,  not  involving  matter  of 
law,  warranty,  or  opinion — such  as,  that  the  firm  had 
not  mortgaged  the  cattle,  or  the  like — ^the  indictment 
would  have  been  sufficient.  An  extra-judicial  opinion 
of  Mr.  Justice  (now  Chief  Justice)  Erie  has  been  re- 
ferred to,  expressed  in  Wa^tts  v.  Porter  (6),  that  a  know- 
ingly false  assertion  as  to  an  incumbered  property,  that 
it  was  unincumbered,  would  be  indictable.  Possibly 
so;  for  that  may  be  deemed  matter  of  fact,  merely. 
But  the  representation  qharged  in  this  case  is  not,  even, 
that  the  partnership  in  fact  owned  the  cattle.  It  is, 
merely,  that  they  had  the  right  to  sell  them;  the 
existence  of  which  right,  although  obvious  in  an  unin- 
cumbered owner,  may  depend  (as  in  this  very  case  it  did) 
on  various  questions. 

Codrington*8  case,  however,  need  not  be  relied  on  by 
me ;  and  certainly  no  case  has  been  more  misquoted,  or 

(o)  1  Moody's  0.  C.  462.  _       (6)' 8  EL  &  Bl.  760. 
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1865.        apparoDfly  less  undeisiood.    The  maiginal  note  has  been 
TbeQcsev^  s^ffo^  to  Aow,  that  the  acquittal  was  solely  on  the 
^'  gpySMy  abeady  noticed,  of   a   ooYOiant    haTing  been 

,  tikai  after  the  representation.     I  do  not  think  so.    But 
•/fat'CVYmZe/s  case,  at  Niri  Prims  (a),  Mr.  Justice  Patte- 
son  assomes  the  &ct  to  be,   that  Codrington  ''did  not 
/  distinctly  allege  that  he  had  a  good  title  to  the  estate** 
sold  by  him.    This  was  of  conrse  a  sofficient  answer,  to 
•/.;•'/  dispose  of  Codringtan^s  case,  for  any  purpose.    And,  for 

that  yery  reason,  the  learned  Judge's  remark  (so  mis- 
taken as  to  the  fact)  cannot  be  accepted  as  any  authority, 
that  the  allegation  itself,  if  made,  would  hare  sustained 
a  conyiction.  In  Kenrields  case  Q>\  on  the  other  hand, 
Lord  Denman  appears  to  haye  thought  that  Codring- 
toi's  acquittal  was  directed,  because  the  thing  obtained 
by  the  pretence  was  the  conyeyance — and  not  the  pur- 
chase money,  which  the  prosecutor  paid  under  it 
Again,  in  AdamsofCs  case  {c\  the  King  y.  Codrington 
was  relied  on  for  the  prisoner,  as  showing  that  a  deed  of 
co-partnership  executed  by  him  and  the  prosecutor,  con- 
sequent on  a  pretence  that  the  prisoner  held  a  particular 
employment,  got  rid  of  that  pretence.  I  cite  Codring- 
tOfCs  case,  for  the  conclusion  which  seems  ineyitably  to 
follow  from  the  Judge's  obseryations — ^the  effect  of  which, 
according  to  my  apprehension  of  them,  has  been  already 
stated. 

But  all  the  cases  show  the  distinction,  on  which  my 
judgment  in  this  case  rests.  In  the  Qikeen  y.  Kewtick, 
the  representations  were  clearly  as  to  simple  and  definite 
facts — namely,  that  the  horses  offered  for  sale  were  the 
property  of  a  lady,  and  not  of  a  horse  dealer,  and  that 
they  were  quiet.  Again,  in  the  Qaeen  v.  Adamson,  the 
representation  was  of  a  definite  existing  fact — ^namely, 
that  the  prisoner  had  obtained  a  certain  appointment 
On  the  &ith  of  that  allegation,  as  the  prosecutor  swore, 
he  was  induced  to  enter  into  a  deed  of  co-partnership 
with  the  prisoner — and,  under  that  deed,  to  pay  him  the 
stated  consideration  money;    Again,  in  Parher^s  case  {d\ 

(a)  2  M.  ft  B.  ISU  (6)  5  Q.  B.  64. 

(e)  2  Moodj  287.  (d)  7  C.  &  P.  S28. 
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a  watch  and  chain  were  sold  and  delivered  to  the  priso-        .]ge-, 
ner,  on  the  faith  of  his  representation  that  a  check  given  'xhe^uBHN 
in    payment    (post-dated)^    was  a   good  order  for  the  v. 

amount,  and  was  of  the  stated  value.  The  reasons  of  ^^^^^ 
the  Judges  are  not  given,  but  a  majority  thought  the 
conviction  right.  It  will  be  seen  that  the  assertion  there 
was  of  a  fact)  and  nothing  more.  An  allegation  that  a 
worthless  check  was  valuable;  and  that  it  was  a  genuine, 
whereas  it  was  a  pretended  order.  Substantially,  indeed, 
the  prisoner's  representation  was  that  he  kept  an  account, 
and  had  money  at  the  bankers ;  and  Lord  C.  J.  Tindal 
thought,  accordingly,  that  the  indictment  ought  so  to 
have  charged. 

A  fraudulent  representation  as  to  quantity,  stating 
that  an  article  sold  weighs  or  contains  so  much,  when 
the  quantity  is  less  to  the  seller's  knowledge,  is  a  pre- 
tence within  the  statute;  Sherwood^s  case  (a).  The 
assertion  there  was  plainly  of  a  mere  fact — a  matter  as- 
certainable and  definite.  Yet  even  there,  some  of  the 
Judges  doubted  whether  the  pretence  was  within  the 
statute ;  observing  that  it  was  never  intended  to  apply 
at  all,  to  frauds  conunitted  in  the  course  of  actual  busi- 
ness transactions,  but  only  to  cases  of  pretended  buying 
or  selling.  In  the  present  case,  however,  it  is  un- 
questionable that  the  sale  by  Latze  and  Lamaeh — what- 
ever else  may  have  been  its  character — was  no  pretence. 
It  was  a  real  transaction.  The  assertion  of  their  right 
or  authority  to  sell,  since  the  *jury  have  so  found,  may 
have  been  knowingly  false :  but,  if  so,  it  was  the  mort- 
gagee, not  the  purchaser,  that  was  meant  to  be  de- 
frauded. 

In  Burgon's  case  (6),  after  taking  above  twelve 
months'  time  to  consider,  the  Judges  held  that  a  mis- 
representation inducing  the  loan  of  money  might  be, 
and  in  that  instance  was,  a  false  pretence  within  the 
statute.  But  there  the  assertion  was  as  to  a  definite  and 
simple  fact;  namely,  the  existence  of  a  house  on  the 
land  mortgaged,  whereas  no  house  had  ever  been  erected 
on  it    So,  in  the  case  of  Abbott  {e).     There,  the  sale 

(o)  1  Dean,  ^k  BeU  258.      (b)  1  Dean,  ^k  BeU  28.      (o)  1  Den.  a  G.  27a 
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ises.        was  in  trath  a  ddnffion  thionghont     The  cheeses  de- 

The  Queen    liyered  were,  in  fact,  not  those  repiesented  to  have  been 

iJ^       sold;  the  pietenoe  being,  that  samples  produced  were 

taken  ont  of  those  exhibited — whereas  the  samples  were 

firaadolently  abstracted  from  other  cheeses^  of  a  very 

different  quality. 

In  EoAucTqb  case  (a),  after  two  arguments,  and  some 
months'  deliberation,  a  representation  that  certain  chains 
were  of  silver,  whereas  they  were  entirely  of  another  and 
inferior  metal,  was  holden  to  be  a  fidse  pretence  within 
the  statute.  And  the  same  decision  appears  to  have  been 
previously  arrived  at  in  the  Queen  v.  BaU  (b).  Lord 
Campbells  judgment  shows  the  principle,  on  which  both 
cases  rest ;  namely,  that  the  prisoner  virtually  stole  the 
money  obtained  by  him,  under  pretence  of  a  contract  for 
borrowing  it  on  the  articles — they  being  in  no  respect 
the  things  bargained  for.  His  Lordship,  however,  re- 
ferring to  the  decision  in  Bex.  v.  Codringteny  expressly 
says  that  ''warranties"  are  not  within  the  statute. 
Baron  Parke  observes,  that  to  hold  that  a  man  could  be 
indicted  for  warranting  a  horse  sound,  which  he  knows  to 
be  unsound,  would  be  going  an  ''  alarming  "  lengtL  And 
that  learned  Judge,  in  reference  to  the  conviction  in 
CopetancTs  case  (e) — where  the  prisoner  had  pretended 
that  he  was  a  single  man,  and  entitled  to  sue  for  the 
breach  of  a  promise  of  marriage,  made  to  him  by  the 
prosecutrix — intimates  an  opinion  that  the  latter  pretence 
was  not  indictable.  Nothing  can  well  indicate,  more 
plainly,  the  distinction  on  which  I  have  insisted.  For, 
as  to  the  one  matter,  it  was  plainly  the  assertion  of  a 
fact ;  but  the  other  related  to  a  le^  right,  and  so  was 
matter  of  inference  or  opinion  only. 

In  the  same  case  of  Boebuek,  C.  J.  Jervie  puts  as  an 
example  of  a  &lse  pretence,  the  representation  by  a  man 
that  he  has  in  his  possession  a  carriage,  when  in  fact  he 
has  not  got  one.  But  this,  obviously,  is  an  instance 
within  the  admitted  general  rule.  There  would  be  in 
such  a  case  the  design  to  cheat,  under  the  pretence  of 

(a)  1  DeazB.  &  BcU  37.  (6)  Car.  &  Ifacah.  249. 

(c)  Oar.  &  Manh.  516. 
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dealing  for  a  carriage.  The  representation  concerning  1865. 
it,  moreoveri  would  be  as  to  a  matter  of  plain  fact.  The  Queen 
simply  and  exclusively.  But  the  fraudulent  represen- 
tation of  warranty  (for  instance)  that  a  horse  is  sound, 
although  false  to  the  assertor's  knowledge,  has  been  ex- 
pressly holden  not  to  be  a  pretence  within  the  statute ; 
PywdFa  case  (a).  For,  although  such  an  assertion  may 
in  any  given  instance  be  on  a  bare  matter  of  fact,  yet  it 
is  in  its  nature  the  expression  rather  of  a  belief  or 
opinion.  And  so  in  the  present  case.  Whether  the  as- 
sertion was  of  a  power,  a  right,  or  an  authority,  the 
same  idea  is  conveyed — and  the  legal  result  must  be  the 
same.  In  each  case,  the  allegation  may  really  be  con- 
fined to  matter  of  fact.  But,  in  all  alike,  it  is  of  a  com- 
pound or  mixed  character,  involving  necessarily  in  its 
terms  matter  of  law. 

On  exactly  this  principle,  I  conceive,  the  cases  of 
Oates  (b)  and  of  Brtf<m  (o)  were  decided.  In  the  latter, 
a  representation  that  some  spoons  pledged  by  the  priso- 
ner— ^being  plated,  but  in  the  slightest  degree — were 
equal  to  and  had  as  much  silver  on  them  as  particular 
well  known  articles,  of  very  superior  quality,  was  there 
held  not  to  be  a  pretence  within  the  statute.  An 
assertion,  knowingly  false,  that  the^  spoons  were  of  the 
specified  manufietcture,  it  was  conceded,  would  have  been 
indictable.  But  a  representation  merely  as  to  their 
quality,  it  was  ruled,  was  not  so.  Mr.  Justice  Erie 
clearly  rests  his  own  judgment  on  the  distinction  pointed 
out ;  that  the  pretence  was  really  one  as  to  opinion — or, 
at  least,  more  so  than  the  assertion  of  a  definite  fact. 
He  expressly  says,  that  such  a  matter  as  the  prisoner 
there  had  represented  ^  could  not  be  decidedly  affirmed, 
or  denied,  in  the  same  way  as  a  past  fact  could  be."  It 
was  not  the  affirmation  of  a  definite  and  triable  fact, 
such  as  all  men  can  at  once  judge  of,  and  decide  upon. 
Mr.  Justice  Willes,  who  dissented  from  the  majority  of 
the  Court,  admits  that  no  representation  on  a  matter  of 
opinion,  unascertainable  by  inspection  or  calculation, 
would  be  within  the  statute.    But,  as  he  conceived,  the 

(a)  1  Stork.  N.  P.  408.    (b)  Dean.  466.    (e)  1  Dean,  ^k  BeU  269. 
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li^x  aaBertion  was  as  to  the  quantity  of  sUver  on  the  spoons ; 
Ti.^  qt^wMM '  and  so,  respecting  a  matter  of  feust  Baron  ChanneU 
thought  the  conyiction  wrong,  because  the  representation 
related  to  that  which  was  matter  of  opinion. 

The  dedsian  in  this  case  of  Bryam,  and  the  principle 
on  which  it  was  detennined  by  the  Court,  I  may  obserye 
in  passing,  have  been  upheld  after  full  consideration,  in 
the  cases  of  0oti  and  Bagg  (a). 

In  Ooto's  case  the  indictment  stated  that  the  prisoner 
^knowingly  and  designedly  did  fiJsely  pretend**  to  the 
prosecutor,  his  employer,  that  there  was  then  due  and 
payable  to  him  (the  prisoner)  for  the  work  which  he  had 
done,  a  certain  sum — being  an  amount  in  excess  of  the 
real  sum  dna  And  the  CSourt  unanimously  held,  that  a 
CsJse  and  finudulent  oyeieha^e,  or  overestimate  of  the 
value  of  work  done,  was  not  a  pretence  within  the 
statute.  On  the  evidence  there  could  be  no  doubt  of 
the  fraud,  for  the  priscmer  obtained  the  money  by 
erasing  and  substitutbig  figures  in  the  books.  But  the 
decision  (there  being  no  other  point  reserved)  was  on 
tlie  terms  of  the  charge  as  laid,  only.  And  the  (Tourt 
held  it  to  be  bad,  as  disclosing  no  matter  of  existing 
&ct  merely,  but  as  involving  also  questions  of  law. 

There  is  no  foundation  whatever  for  the  supposition, 
that  this  case  went  off  on  some  defect  in  form,  or  de- 
ficiency of  allegation,  in  the  indictment;  such  as,  that 
the  prisoner  might,  for  anything  there  appearing,  not 
have  known  that  his  estimate  or  overchaige  was  folse. 
No  such  point  was  taken,  either  on  the  bench  or  at  the 
bar.  The  objection  was  exclusively  that  which  I  have 
stated,  and  it  was  sustained.  It  was  assumed,  through- 
out»  that  the  overcliarge  was  fraudulent— ^as  to  which, 
especially  after  verdict^  the  language  of  the  indictment 
left  no  room  for  doubt  And,  indeed,  on  this  ground, 
Mr.  Justice  Maiuk  appears  at  first  to  have  thought  that 
the  allegation  of  the  prisoner's  fraudulent  intent,  and 
guilty  knowledge  (see  his  observations  in  p.  468X  ex- 
cluded the  idea  of  any  matter  of  law  being  involved  in 
the  representation.    A  consideration  of  what  fell  ftom 

(a)SaK'taG.M7. 
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the  Judges,  in  deliyering  separately  their  opinions,  will        is(>5. 
show  the  correctness  of  the  conclusion  expressed  by  me.       Tho  Quekn 

Thus,  PdUoohy  G.  B. — ^' Considering  this  as  an  alle- 
gation, merely  that  so  much  was  due  and  owing;,  it  may 
involve  many  questions  of  law  and  fact ;  the  price  to  be 
paid,  the  value  of  the  work,  the  credit  to  be  given,  and 
the  terms  of  payment  The  allegation  of  a  false  pretence 
should  be  dear  and  precise,  in  order  that  you  may  see 
on  the  face  of  the  indictment,  whether  it  discloses  a  false 
statement  of  an  existing  fact"  Baron  Parke  is  to  the 
same  effect. — *'  In  this  case,  there  is  merely  a  fraudulent 
claim  in  respect  of  the  value  of  the  prisoner's  work ;  and 
the  indictment  would  be  supported,  by  evidence  that  he 
made  a  false  estimate  of  the  value  of  that  work,  I  do 
not  think  that  an  indictable  offence.  The  short  ground 
of  my  judgment  is,  that  the  indictment  contains  no  false 
statement  of  an  existing  fact/'  In  other  words,  a  know- 
ingly false  and  fraudulent  estimate,  or  claim  founded 
on  a  knowingly  false  estimate,  of  the  value  of  the  amount 
payable  for  work,  is  not  indictable;  because  the  repre- 
sentation is  in  its  nature,  or  may  be,  matter  of  opinion — 
not  mere  matter  of  existing  fact.  Again,  Mr.  Justice 
OrompUm. — '^The  indictment  avers  no  misrepresenta- 
tion of  an  existing  fact,  but  merely  a  false  representation 
that  a  certain  sum  was  due  and  payable;  and  that  aver- 
ment might  be  proved^  by  evidence  of  a  wrongful  over- 
charge, or  a  misrepresentation  of  a  matter  of  law.  The 
false  statement  that  money  is  due  and  payable,  does  not 
necessarily  involve  a  fisdse  pretpnce  of  an  existing  fact." 
Surely  these  observations  cannot  mean,  that  perhaps  the 
prisoner  only  made  a  wrong  estimate  by  mistime. 

In  WUcheWs  case  (a),  the  pretence  was  that  some 
workmen  had  ^'earned"  a  certain  amount  of  money. 
This  was,  doubtless,  thought  equivalent  to  an  assertion, 
that  they  bad  done  work  to  that  amount ;  whereas,  some 
of  the  men  had  done  much  less  work,  and  some  no  work 
at  all.  On  this  view  of  the  charge,  the  assertion  was 
simply  respecting  a  matter  of  fact,  and  the  conviction 
would  be  in  harmony  with  the  other  authorities.    But 

(a)  2  East  P.  C.  S90. 
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18^5-        the  qaebtion  there  reserved  was,  as  to  the  credit  obtained 
The  QcsEK    by  the  fidse  pretence — ^not  as  to  the  nature  of  the  pre- 
jj^       tence  itself.    If  the  assertion  be  regarded  as  the  repre- 
sentation of  a  compound  matter,  partly  &ct  and  partly 
opinion  or  inference,  the  case  is  overroled  by  the  Queen 
v.  Oates. 

Lord  CamfbeWs  dictum  in  WooUeyi's  case  (a),  that  it 
is  an  indictable  false  pretence  for  a  tradesman  to  tell  a 
customer,  who  owes  nothing,  that  he  owes  the  assertor 
several  pounds,  was  cited  on  the  argument  It  may  be 
sufficient  to  say,  that  WooHey's  case — ^for  the  reasons 
given  in  the  Queen  v.  Oates — ^is  no  authority  on  any 
sach  question.  But  it  is  quite  possible  to  hold,  that  the 
assertion  by  a  man  of  the  existence  of  a  debt,  as  owing 
to  him  by  another,  may  be  on  a  matter  of  definite  and 
simply  fjGtct  only,  without  conceding  that  the  assertion  of 
a  right — ^which  can  mean  only  a  right  in  point  of  law, 
although  itself  deducible  from  £eM3t8— can,  under  any 
circumstances,  be  so  deemed. 

The  authorities,  in  short,  seem  abundantly  to  establish 
my  conclusion — that  the  assertion  or  pretence  by  Lotze, 
in  this  case,  of  a  ^^  right,"  or  power  and  authority,  in 
him  and  his  partner,  to  sell  the  cattle  which  formed  the 
subject  of  their  negotiation,  cannot  sustain  an  indict- 
ment for  a  false  pretence  within  the  statute;  and  no  one 
contends  that,  if  not,  it  is  otherwise  indictable  as  an 
offence* 

The  statement  by  a  vendor,  however  fraudulently 
made,  that  he  is  or  believes  himself  to  be  entitled,  or 
authorised,  to  sell  the  property  under  negotiation,  is  no 
representation  of  a  definite  matter  of  fact,  susceptible  (in 
the  language  of  G.  J.  Erie)  of  decided  affirmation  or 
denial,  as  ordinary  facts  are.  But,  if  equivalent  to  an 
assertion  of  ownership,  it  would  (see  EiehoUz  v.  Bar^ 
nister)  (h)  amount  to  a  warranty;  and  so,  it  would 
seem,  on  that  ground  alone,  not  be  indictable  as  a  pre- 
tence. And  who  is  certainly  to  ascertain,  as  you  may 
respecting  an  ordinary  fact,  the  falsehood  or  reality  of 
such  a  representation?^  For  it  may  depend,  as  already 

(a)  1  Den.  C.  G.  568.  QO  11  Jur.  N.  &  16. 
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obfierred,  on  the  simplest  or  on  the  most  complicated        1865. 
matters ;  questions  of  lien«  of  agency,  of  powers  under  a    The  Queen 
settlement^  and  other  points  of   much  intricacy.      It       lot^b 
cannot  be  that  a  vendor's  guilt  or  innocence,  on  a  charge  of 
false  representation,  should  depend  in  any  degree  on  such 
inquiries.     And  if,  in  particular  instances,  the  charge 
may  embrace  an  assertion  rather  of  fact  than  of  legal  con- 
clusion, a  rule  of  law  cannot  be  made  to  contract,  or  ex- 
pand, with  circumstances.    Cases  may  with  ease  be  put, 
in  which  the  assertion  could  only  be  regarded  in  any 
fur  sense,  as  the  expression  of  an  opinion  on  a  matter 
of  law. 

The  circumstance,  merely,  that  the  representation  was 
in  the  course  of,  and  related  to,  a  real  business  trans- 
action, would  not  alone  prevent  a  false  representation  (if 
on  a  matter  of  fact  simply)  from  being  deemed  a  pretence 
within  the  statute.  But  my  opinion  on  the  whole  case  is, 
that  the  charge  as  laid  cannot  be  supported  in  point  of 
law ;  and  that,  upon  its  appearing  at  the  trial  that  the 
prisoner's  right  to  sell  depended,  in  part,  on  a  question 
of  law,  an  acquittal  should  have  been  directed.  I  will 
add  this — ^that,  whatever  the  character  of  a  business 
transaction,  however  fraudulent  or  tricky  it  may  be,  it 
is  far  safer  and  better  that  the  guilty  individual  should 
escape,  than  that  the  criminal  law  should  be  strained  to 
meet  it — especially  on  a  point  of  great  and  acknowledged 
difficulty,  on  which  the  ablest  men  may  be  permitted 
to  doubt. 

Wn9E,  J.  The  indictment  states  that  the  defendant 
**  unlawfully,  knowingly,  and  designedly  did  falsely  pre- 
tend to  one  John  Brewster  that  he  the  said  Edward 
Lotze^  and  one  James  Macdonodd  Lamach^  then  trading 
under  the  name  of  Lcize  and  Lamadh^  were  then  pos- 
sessed of  a  certain  cattle  station  called  Southgate  Station, 
and  certain  cattle,  to  wit,  1000  head  of  cattle  upon  the 
^d  station,  and  had  good  right  and  full  power  and 
authority  to  sell  and  dispose  of  the  said  cattle,  by  means 
of  which  said  false  pretences  he,  the  said  Edward  Lotssey 
did  then  and  there  unlawfully  obtain  from  the  said  John 
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186S.        Brmaier  a  certain  TahiaUe  secmity,  to  wit,  a  piomiflBory 

The  Qomr  note  for  the  snm  of  £833  6b.  8d.»  of  the  property  of  one 
^Jl^  Edward  Flood,  with  intent  thereby  then  to  defirand, 
whereas,  in  tmth  and  in  &ct»  the  said  Edward  Lotu 
and  James  MaedmuUd  Lamaeh^  so  trading  onder  the 
name  of  Lotze  and  Lamaeh  as  aforesaid,  were  not  then 
possessed  of  a  certain  cattle  station  called  Sonthgate 
Station,  and  were  not  then  possessed  of  the  said  1000 
head  of  cattle  npon  the  said  station,  and  had  not  good 
right  and  full  power  and  authority  to  sell  and  dispose  of 
the  said  cattle,  as  he,  the  said  Edward  Lcfbie^  then  well 
knew.*' 

The  prisoner  was  fonnd  gnilty,  bnt  there  were  two 
points  reserved,  which  have  been  argaed  first  before  his 
Honor  the  Chief  Justice  and  myself,  and  subsequently 
before  us  and  Mr.  Justice  Eargra/ve.  The  points  re- 
served were,  first,  whether  there  was  evidence  to  go  to 
the  jury  to  support  the  allegation  that  the  defendant  in 
fact  represented  or  pretended  that  he  had  ^<good  rigbt 
and  full  power  and  authority "  to  sell  the  cattle  in 
question*  Second,  whether,  for  the  making  of  such  re- 
presentation, although  false  and  with  intent  to  defraud, 
an  indictment  would  lie  as  for  a  false  pretence  within  the 
statute.  It  was  intimated  on  the  first  argument  that 
there  was  evidence  to  go  to  the  jury,  and  I  will  state  my 
reason  very  shortly  on  this  point. 

A  treaty  was  pending  between  the  agent  employed  by 
the  prisoner  and  Mr.  Floods  and  at  Mr.  Floods  request 
the  prisoner  was  asked  whether  he  and  his  partner  were 
selling  as  principals  or  as  agents  for  the  previous  owner. 
The  defendant  did  not  reply  merely  that  they  were  selling 
as  principals,  though  even  that  would,  I  think,  have  been 
evidence  of  the  representation  charged,  but  he  added  for 
the  information  of  the  purchaser,  ^  We  had  a  mortgage 
over  Sharp^s  station,  but  foredoeed  it,  and  are  now  in 
possession.*'  In  my  opinion,  the  natural  meaning  of  this 
language  was  that  they  had  become  and  were  the  owners, 
in  the  ordinary  sense  of  the  word,  by  having  foreclosed 
the  mortgage  and  entered  into  possession.  There  was, 
therefore,  evidence  to  go  to  the  jury  that  the  prisoner  did 
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pretend  that  he  had  fall  right  and  authority  to  sell  the        1865. 
land  in  question.  The  Qubbk 

The  second  question  still  remains  for  deoision  jji^u 

The  jury  having  found  him  guilty,  it  must  be  taken 
for  the  purpose  of  this  argument,  not  merely  that  the 
defendant  made  representations  not  in  aooordanoe  with 
the  fact,  which  in  one  sense  would  be  a  false  representa- 
tion, but  that  he  made  such  representations,  well  knowing 
that  they  were  false,  and  with  intent  to  defraud,  and  that 
by  making  such  false  representations  he  obtained  the 
promissory  notes  in  question. 

I  gave  the  utmost  attention  to  the  able  arguments  of 
Mr.  Martin,  and  I  have  most  carefully  considered  the 
judgment  of  his  Honor  the  Chief  Justice;  but  while 
concurring  with  much  that  is  there  stated,  I  am  unable 
to  arrive  at  the  conclusion  that,  under  the  circumstances 
found  by  the  jary,  the  prisoner  was  not  guilty  of  an 
offence  against  the  statute. 

I  entirely  agree  that,  to  constitute  a  fedse  pretence,  the 
representation  must  not  be  of  a  mere  matter  of  opinion  or 
inference ;  and  further,  that  a  fedse  pretence  as  to  a  fact 
may  be  so  mixed  up  with  matter  of  law  as  not  to  be 
indictabla  But  the  short  ground  upon  which  I  hold 
that  the  conviction  must  be  upheld  is,  that  what  took 
place  here  was,  according  to  the  finding  of  the  jury,  no 
assertion  of  opinion  or  inference,  but  an  assertion  of  a 
tact — namely,  that  the  firm  had  good  right  and  full 
power  and  authority  to  sell  the  cattle,  whereas  they  had 
no  such  right,  power,  and  authority,  and  the  prisoner 
well  knew  that  they  had  none. 

A  man  may  be  in  possession  under  circumstances  which 
leave  it  very  uncertain  whether  he  has  power  to  sell  or 
not — or  he  may  honestly  make  a  mistake  as  to  his 
powers ;  in  none  of  these  cases  could  he  be  convicted  of 
obtaining  money  by  tsl&e  pretences,  although  untruly 
representing  that  he  had  autiiority  to  sell,  because  there 
would  be  merely  a  misapprehension  of  legal  right.  But 
here  the  jury  have  expressly  found  that  there  was  no 
misapprehension,  but  a  wilful  and  fraudulent  statement 
that  the  firm  had  an  authority,  which  the  prisoner  knew 
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1865.        they  had  not    It  will  not  be  denied  that  if  a  man  pro- 
The  Queen    fesses  to  sell  a  carriage,  which  he  fraudulently  states  he 
'^'  has  in  his  possession^  and  thereby  induces  the  purchaser 

to  pay  for  it  beforehand,  and  he  has  not  in  fact  got  one, 
he  obtains  the  money  by  hlse  pretences  (see  per  JervU, 
C.  J.y  Boebuck^s  case)  (a);  and  it  would  be  strange 
indeed  if  the  bare  physical  possession  of  a  chattel,  over 
which  the  possessor  knows  he  has  no  legal  control  or 
power,  should  enable  him  to  commit  a  fraud  without  the 
danger  of  punishment.  Suppose,  for  instance,  a  man  is 
asked  by  his  friend  to  drive  some  cattle  along  the  road, 
and  whilst  he  is  so  engaged,  a  person  says  to  him,  have 
you  authority  to  sell  these  cattle,  to  which  he  replies  yes, 
and  thereupon  the  price  is  named,  and  the  cattle  are 
handed  over.  Under  these  circumstances,  it  seems  to 
me  clear  that  the  assertion  as  to  his  authority  is  the 
statement  of  an  existing  fact  Nor  is  it  the  less  so, 
because  circumstances  might  be  put  in  which  the  same 
words  would  not  amount  to  an  indictable  misrepre- 
.  sentation  of  a  fact  For  instance,  in  this  very  case  the 
jury  were  rightly  directed,  that  if  they  believed  the 
prisoner  acted  on  the  advice,  however  wrong,  given  to 
him  by  his  attorney,  he  could  not  be  convicted. 

Taking  the  view  that  I  do  of  the  meaning  of  the  in- 
dictment and  the  finding  of  the  jury,  it  is  unnecessary  for 
me  to  go  through  all  the  cases  cited  in  the  aigument  I 
think,  however,  that  Beg.  v.  CHlea  is  an  express  authority 
for  the  principle  upon  which  my  judgment  proceeds. 
There,  upon  an  indictment  charging  that  the  prisoner 
falsely  alleged  she  had  the  power  to  do  a  certain  thing,  it 
was  held  that  it  was  a  representation  of  an  existing  fact ; 
and  so  here  the  allegation  that  the  prisoner  had  autiiority 
to  sell  is,  under  the  circumstances  found  by  the  jury,  a 
representation  of  an  existing  fact.  In  like  manner,  a 
false  representation  that  a  person  was  an  unmarried  man 
was  held  to  be  a  false  pretence  under  the  statute  (JS.  t. 
OopeUmd  (^),  B.  v.  Jennison  (0),  and  yet  the  status  of 
marriage  depends  upon  matter  of  law;  and  if,  in  the 

(a)  Dears.  &  BeU,  p.  88.  (&)  Car.  &  Marsh.  51& 

(0)  31  L.  J.  M.  C.  147. 
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particular  case,  it  had  been  proved  that  the  prisoner  had  1865.  _ 

bona  fide  made  a  mistake,  supposing  himself  not  to  be  The  Queen 
married,  I  apprehend  that  he  could  not  have  been  con-  \j^^ 
yicted ;  nor^  on  the  other  hand,  could  he  have  been  con- 
victed if  he  had  represented  himself  as  a  single  man,  and 
in  point  of  law  the  marriage  was  void,  although  he  did 
not  know  it,  and  supposed  at  the  time  of  making  such 
representation  that  he  was  a  married  man. 

In  this  case,  no  motion  could  be  made  in  arrest  of 
judgment ;  because,  in  form,  the  indictment  is  good,  as 
it.  states  that  the  prisoner  alleged  that  he  was  possessed. 
On  motion  in  arrest  of  judgment,  the  facts  are  not  before! 
the  Court,  only  the  mode  of  stating  them ;  whereas,  after 
a  verdict,  an  ambiguity  in  the  indictment  is  often  cured. 

It  is  for  this  reason  that  I  do  not  consider  that  OaJtei 
case  is  any  authority  against  the  present  indictment. 
There  the  Court  held  in  arrest  of  judgment,  that  an  alle- 
gation of  so  much  being  ^  due  and  owing  "  was  not  suf- 
ficient, as  it  did  not  disclose  a  false  statement  of  an 
existing  fact.  Wighimtm^  J.,  on  giving  judgment,  said 
^'  the  facts  are  not  before  us,  but  merely  the  form  of  the 
indictment"  The  judgment  of  that  Court  must,  of 
course,  bind  in  a  similar  case,  but  it  only  decides  in  terms 
the  effect  of  a  particular  form  of  indictment ;  and  it  seems 
to  me  that  the  language  used  by  Pollock^  G.  B.,  clearly 
excludes  its  application  as  an  authority  in  this  case.  He 
says,  considering  ^  this  as  an  allegation  merely,  that  so 
much  was  due  and  owing,  it  may  involve  many  questions 
both  of  law  and  fact  It  may  involve  the  price  to  be 
paid,  and  the  value  of  the  work,  the  credit  to  be  given, 
and  the  terms  of  payment"  But  the  jury  have  by  their 
finding,  as  already  pointed  out,  cleared  this  case  from  any 
such  difficulty.  They  have  found  in  effect  that  the  repre- 
sentation made  by  the  prisoner  included  none  of  these 
questions,  but  was  a  deliberate  assertion  for  a  fraudulent 
purpose  of  a  fact  which  he  knew  to  be  false. 

It  may  be  in  arriving  at  this  conclusion,  that  I  decide 
against  the  judgment  of  Mr.  Justice  LitUedcde  in  B.  v. 
Oodrinffton  (a),  and  if  satisfied  that  that  learned  Judge 
(o)  1  C.  ft  P.  662. 
H— 4 
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1865.  was  wrong,  it  would  be  my  clear  duty  to  do  so,  for  it  was 
The  QusBN  the  decision  of  a  single  Judge  only,  and  given  on  circuit, 
without  any  time  for  consideration,  and  before  the  mean- 
ing of  the  statute  had  been  so  fully  discussed  as  it  has 
been  of  late  years  by  very  able  counsel,  and  before  very 
able  Judges.  But,  looking  at  that  case  and  the  various 
observations  upon  it  by  counsel  and  Judges  in  the  subse- 
quent cases,  I  cannot  avoid  conung  to  the  conclusion  that 
the  report  does  not  show  clearly  what  the  point  decided 
was ;  and  my  own  view,  founded  chiefly  on  the  maiginal 
note,  and  the  observation  of  PaUesanf  J.,  in  Oroedey^s 
case  (a),  is,  that  Mr.  Justice  LitUedale  considered  that  the 
conversation  preceding  the  conveyance  was  only  a  conver- 
sation between  buyer  and  seller,  not  amounting  to  any 
definite  representation  relied  upon  as  the  basis  of  the 
contract,  and  that  the  inducement  to  the  buyer  was  the 
covenant  for  title,  which  gave  him  a  remedy  for  damages ; 
in  other  words,  that  the  false  statement  did  not  induce 
the  purchaser  to  part  with  his  money,  but  that  he  relied 
upon  his  claim  to  damages,  if  the  covenant  turned  out  to 
be  broken. 

But  assuming  that  Mr.  Justice  LUtledale  did  hold 
that  there  could  be  no  indictment  for  false  pretences, 
where  a  vendor  falsely  aud  knowingly  represented  that 
he  was  the  owner  of  a  reversion,  and  entitled  to  sell  it, 
notwithstanding  that  he  had  already  sold  it,  as  he  well 
knew,  and  could  convey  no  right  whatever  to  the  purcha- 
ser, I  should,  notwithstanding  my  great  respect  for  that 
very  learned  Judge,  feel  myself  bound  to  differ  from  him. 
I  should  be  prepared  to  hold,  in  the  words  of  Mr.  Justice 
Erie  (now  the  Chief  Justice  of  the  Common  Pleas,  whose 
knowledge  of  the  Criminal  Law  is  not,  I  believe,  su^ 
passed  by  any  living  Judge),  in  a  written  judgment 
delivered  after  the  first  argument  in  EagleUm^a  case  Qi), 
*'  that  if  a  dealer  asserted  expressly  that  stock  which  he 
was  selling  was  unencumbered,  and  obtained  the  advance 
by  that  falsehood,  he  would  be  indictable  for  a  false  pre- 
tence "  (o).  Falsehood,  of  course,  here  means  that  the 
statement  was  to  his  knowledge  false,  as  in  the  present  case 
(a)  2  M.  &  B.  10.  (b)  Dean.  376.  (o)  8  E.  &  B.  761. 
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has  been  expressly  found  by  the  jary.  So  in  Butoher^a  1865. 
case  (a),  it  seems  to  have  been  considered  that  a  repre-  The  Quebn 
sentation  that  a  person  had  ^^ authority"  to  receive 
money  wonld  be  good  in  an  indictment  for  fake  pre- 
tences. See  also  Bex  ▼.  Parker  (b).  Mr.  Martin^  in 
the  course  of  the  argument,  cited  many  passages  from  the 
judgments  of  various  Judges,  as  to  the  danger  of  allow- 
ing a  disappointed  buyer  to  turn  round  and  charge  the 
seller  with  a  false  pretence,  and  especially  referred  to 
language  of  PoUoch^  C.  B.,  that  he  doubted  whether  any 
real  dealing  about  buying  and  selling  is  within  the 
statute.  These  doubts  may  still  exist  without  touching 
the  present  case ;  for,  as  his  Lordship  added  (see  EagU- 
ton*8  case  (c)  and  EvwrCs  case)  ((2),  if  the  buying  and 
selling  are  merely  a  pretence  in  order  to  cheat,  it  is  a 
different  thing,  and  tiiis  the  jury  have,  in  my  opinion, 
found. 

In  conclusion,  I  wish  to  quote  some  passages  from  the 
elaborate  judgment  of  Mr.  Justice  WiXlea  in  Brya/rCs 
case,  because  I  think  they  throw  great  light  on  the  con- 
struction of  this  statute,  he  says : — 

'*  i  am  looking  to  the  words  of  that  section,  and  I  am 
unable  to  bring  myself  to  think  that  the  Legislature  was 
at  aU  dealing  with  anything  in  the  nature  of  a  dis- 
tinction between  the  case  of  property  fraudulently  ob- 
tained by  a  fraudulently  obtained  contract  and  goods 
obtained  without  any  contract,  but  fraudulently  ob- 
tained. I  cannot  help  thinking  that  if  the  attention  of 
the  framers  of  the  statute  had  been  directed  to  any  such 
possible  operation  of  it,  they  would,  in  the  spirit  in 
which  the  section  is  framed,  have  enacted,  in  terms  even 
more  clear  than  those  of  the  58rd  section,  that  that 
which  is  obtained  by  fraud  shall  not  benefit  the  fraudu- 
lent person,  and  that  the  interposition  of  a  contract  also 
obtained  by  fraud  ought  not  to  make  any  difference  in 
favour  of  the  cheat.  The  section  commences  with  the 
recital  that  *  a  failure  of  justice  frequently  arises  from 
the  subtle  distinction  between  larceny  and  fraud/    That 

(a)  BeU  0.  G.  18, 19.  (&)  7  0.  &  P.  825. 

(e)  Dears.  531 ;  24  L.  J.  M.  0.  158.  (d)  82  L.  J.  M.  C.  4a 
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1865'  is  the  recital,  and  I  had  on  my  mind  an  impression  that 
Tiie  QuEEH  the  recital  of  a  statute  may  have  the  effect  of  enlarging, 
but  not  of  restraining,  the  operation  of  the  subsequent 
enactment.  The  enacting  part  of  the  section  is,  *  If  any 
person  shall  by  any  false  pretence  obtain  from  any  other 
person  any  chattel,  money,  or  valuable  security,  with 
intent  to  cheat  or  defraud  any  person  of  the  same,  every 
such  offender  shall  be  guilty  of  a  misdemeanor.'  And  it 
appears  to  me  that  the  only  proper  test  to  apply  to  any 
case  is,  whether  it  was  a  false  pretence  by  which  the 
property  was  obtained,  and  whether  it  was  obtained  with 
the  intention  to  cheat  and  defraud  the  person  from 
whom  it  was  obtained." 

After  referring  to  the  views  of  the  other  Judges  that  it 
was  a  mere  matter  of  opinion,  he  proceeds — 

**  It  appears  that  the  persons  who  made  the  advances 
were  thereby  defrauded,  and  thereby  induced  to  make 
the  advances,  and  the  jury  have  found  that  the  state- 
ments were  known  to  the  prisoner  to  be  untrue,  and  that 
in  consequence  of  those  statements  he  obtained  the 
money  mentioned  in  the  indictment.  It  appears  to  me 
that  for  all  practical  purposes  that  ought  to  be  taken 
for  a  sufGicient  fact,  coming  within  the  region  of  as- 
sertion and  calculation,  and  not  mere  opinion,  that  it 
should  be  considered  as  a  false  pretence.  Well,  then 
the  statute  says — ^'obtain  from  any  other  person  any 
chattel,  money,  or  valuable  security.'  It  is  found  in  this 
case  that  the  money  was  obtained.  If  the  matter  was  a 
simple  commendation  of  the  goods,  without  any  specific 
falsehood  as  to  what  they  were ;  if  it  was  entirely  a  case 
of  one  person  dealing  with  another  in  the  way  of  busi- 
ness, who  might  expect  to  pay  the  price  of  the  articles 
which  were  offered  for  the  purposes  of  pledge  or  sale, 
and  knew  what  they  were,  I  apprehend  it  would  have 
been  easily  disposed  of  by  the  jury,  who  were  to  pass  an 
opinion  on  the  subject,  acting  as  persons  of  common 
sense  and  knowledge  of  the  world,  and  abstaining  from 
coming  to  any  such  conclusion  as  that  praise  of  that 
kind  should  have  the  effect  of  making  the  party  resort- 
ing to  it  guilty  of  obtaining  money  on  a  false  pretence. 
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I  say  nothing  on  the  effect  of  a  simple  exaggeration,        1865. 
Except  that  it  appears  to  me  it  would  be  a  question  for  ^e  Quien 
the  jury  in  each  case  whether  the  matter  was  such  '^• 

ordinary  praise  of  the  goods  (ddvs  bonus)  as  that 
a  person  ought  not  to  be  taken  in  by  it,  or  whether 
it  was  a  misrepresentation  of  a  specific  fact  material 
to  the  contract  and  intended  to  defraud,  and  did 
defraud,  and  by  which  the  money  in  question  was 
obtained.  Well,  then  there  is  the  latter  part  of  the 
section — ^'With  intention  to  cheat  and  defraud  any 
person  of  the  same/  It  must  be  with  intent  to  cheat 
and  defraud  the  person  of  the  same.  I  am  unable 
to  bring  my  mind  to  any  anxiety  to  protect  persons 
who  make  false  pretences  'with  intent  to  cheat  and 
defraud/  It  was  stated  in  the  eyidence  by  the  prosecu- 
tor, '  I  would  have  advanced  nothing  but  for  the  misre- 
presentation,' and  it  was  found  by  the  jury  that  the 
money  was  obtained  by  the  misrepresentation. 

**  But  it  is  said  that  the  effect  of  establishing  such  a 
rule  as  that  for  which  I  contend,  would  be  to  interfere 
with  trade ;  no  doubt  it  would,  and  I  think  ought  to, 
prevent  trade  being  carried  on  in  the  way  in  which  it 
is  said  to  be  carried  on.  I  cannot  help  expressing  any 
regret  if  trade  is  carried  on,  and  I  do  not  believe  it  is 
generally  carried  on,  by  peitons  making  false  pretences, 
with  the  intention  to  cheat  or  defraud  persons  of  their 
money.  I  am  far  from  wishing  to  interfere  with  the 
rule  as  to  simple  commendation  or  praise  of  the  articles 
which  are  sold,  on  the  one  hand,  or  to  fair  cheapening 
on  the  other;  those  are  things  persons  may  expect  to 
meet  with  in  the  ordinary  and  usual  course  of  trade; 
but  I  cannot  help  thinking  that  people  ought  to  be  pro- 
tected from  any  such  acts  as  those  I  have  referred  to 
being  resorted  to  for  the  purpose  and  with  intent  to 
cheat  or  defraud  purchasers  of  their  money,  or  trades- 
men of  their  goods.  If  the  result  of  it  would  be  to 
multiply  prosecutions,  that  must  be  because  we  live  in 
an  age  in  which  fraud  is  multiplied  to  a  great  extent, 
and,  amongst  others,  in  this  form.  I  agree  in  what  the 
late  Chief  Justice  Jervia  said  as  peculiarly  applicable  to 
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i8Cg*        such  a  sappoeed  state,  though  I  hope  not  to  oidinary 

The  QniBv    tiade,  that  if  there  be  sach  a  oommeroe  as  reqoiies  to  be 

jj^       protected  by  the  statate  being  limited  in  the  mode  sog- 

gested,  it  ought  to  be  made  honest,  and  conform  to  the 

law,  and  not  the  law  bent  for  the  purpose  of  allowing 

fraudulent  commerce  to  go  on.*' 

I  have  quoted  from  this  judgment  at  length,  because, 
although  Mr.  Justice  Willea  dissented  from  the  other 
Judges  in  that  particular  case,  this  judgment  was  thus 
spoken  of  by  Brie,  C.  J.,  in  Bogy's  case  (a)—^*  In  J3.  v. 
Byran^  my  brother  WiUea,  who  deserves  well  of  all  who 
take  interest  in  the  administration  of  the  law,  differed 
from  the  majority  in  the  decision;  he  agreed  in  the 
principles  that  ought  to  govern,  but  differed  in  the  ap- 
plication of  that  principle  to  the  facts  of  the  case.  The 
Judges  thought  that  the  representation  '  that  the  quality 
of  the  plating  of  the  spoons,  and  the  quantity  of  silver- 
ing laid  on  them  by  the  electrotype  process,  was  equal 
to  Mhinfft(m\  and  that  the  material  was  the  best,'  was 
exaggerated  praise  on  a  matter  of  opinion,  and  so  not 
indictable ;  opinion  not  being  directly  cognisable  by  the 
senses.  My  brother  WiUes  thought  it  a  representation 
on  a  matter  of  fact" 

I  am  of  opinion,  therefore,  for  these  reasons,  that  upon 
the  finding  of  the  jury  the  defendant  is  liable,  because 
he  did  make  a  false  representation,  with  intent  to  de- 
fraud, of  a  present  fact,  that  is  to  say,  that  the  firm  had 
authority  to  sell,  which,  as  the  indictment  states,  ''he 
well  knew  was  fiEdse."  I  say  ''  upon  this  finding,"  for  it 
is  no  part  of  our  duty  at  this  stage  of  the  case  to  con- 
sider, nor  have  I  considered,  whether  the  verdict  was 
right  or  wrong.  I  think  it  right  to  add,  after  the 
perusal  of  the  judgments  of  my  brother  Judges,  that  I 
do  not  understand  the  Court  upon  the  present  occasion 
to  decide  that,  upon  a  differently-framed  indictment,  a 
person  might  not  be  found  guilty,  if  he,  well  knowing 
that  he  was  not  entitled  in  any  way  to  dispose  of  or  sell 
property  of  which  he  was  in  ostensible  possession,  fraudu- 
lently obtained  money  from  another  person  by  represent- 
(a)  BeU'8  0. 0.  S19. 
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ing  that  it  was  his  own  property,  whioh  he  had  a  right        1866. 

to  sell.  The  QuBBK 


Hargbatb,  J.  The  information  in  this  case  states 
that  the  defendant,  on  the  8th  of  September,  1864,  un- 
lawfully, knowingly,  and  designedly  did  falsely  pretend 
to  one  /.  Brewster  that  he,  the  said  Edward  Lotsse  and 
Jl  M.  Lamaohy  then  trading,  &c.,  were  then  possessed 
of  a  certain  cattle  station,  and  certain  cattle,  to  wit,  one 
thousand  head  of  cattle,  upon  the  said  station ;  and  had 
good  right  and  full  power  and  authority  to  sell  and  dis- 
pose of  the  said  cattle — by  means  of  which  said  false 
pretence  he,  the  said  Edward  Lotze,  did  then  and  there 
unlawfully  obtain  from  one  E.  Flood  a  certain  valuable 
security,  &e.,  or  promissory  note,  for  £833  6s.  8d.,  &c., 
with  intent  to  defraud,  &o. — whereas  in  truth  the  said 
firm  were  not  then  possessed  of  the  station,  and  were  not 
then  possessed  of  the  said  cattle  upon  the  said  station, 
and  had  not  good  right  and  full  power  and  authority  to 
sell  the  said  cattle,  as  he,  the  said  E.  Lotze,  then  well 
knew,  &c. 

The  two  questions  reserved  for  the  opinion  of  the  full 
Court  were : — "  1st.  Whether  there  was  evidence  to  go 
to  the  jury  to  support  the  allegation  that  the  defendant 
in  fact  represented  or  pretended  that  he  had  good  right 
and  full  power  and  authority  to  sell  the  cattle  in 
question  ?  2nd.  Whether,  for  the  making  of  such  a 
representation,  although  false,  and  with  intent  to  de- 
fraud, an  indictment  will  lie  as  for  a  false  pretence 
within  the  statute  ?  " 

With  reference  to  the  first  of  these  questions,  I  under- 
stand the  Court  to  have  already  held  (previously  to  the 
argument  on  the  30th  ultimo)  that  there  was  evidence  to 
go  to  the  jury  to  prove  that  the  prisoner  pretended  he 
bad  good  right  and  full  power  and  authority  to  sell  the 
thousand  head  of  cattle;  and  the  jury  having  found 
that  the  prisoner  ^  did  not  believe  himself  entitled  to 
sell,  and  that  he  fraudulently  sold — and  that  he  fraudu- 
lently pretended  that  he  had  good  right,  full  power,  and 
authority" — I  am  relieved  from  the  necessity  of  con- 
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J86S.  sideling  the  firet  of  these  qne8tioii&  And  I  mention  the 
The  Qnnm  matter  here  only  to  state  that  I  consider  the  finding  of 
T>oTZK.  *^®  J^^'  according  to  the  decision  of  my  brother  Jndges, 
to  be  condnsive  as  to  the  feict  of  this  alleged  pretence 
haying  been  made;  and  the  only  qnestion  now  re- 
maining for  consideration  is,  whether  the  sabject  matter 
or  words  of  such  false  pretence,  being  cmly  as  to  a 
'*  right,  power,  and  authority  to  seU,**  is  within  the 
statute. 

It  was  argued  on  the  one  side,  on  behalf  of  the  priso- 
ner, that,  inasmuch  as  the  false  pretence  was  as  to  a 
matter  of  right,  power,  and  authori^,  the  sabject  matter 
of  the  pretence  was  per  se  a  mere  matter  of  **  opinion," 
"  inference,"  or  **law  "—or,  at  least,  of  "  mixed  law  and 
fact " — and  therefore  not  of  such  then  existing  facts  as 
to  be  comprised  within  the  "  &lse  pretences  "  forbidden 
by  the  statute. 

It  was  argued  on  the  other  side,  on  behalf  of  the 
Crown,  that  the  statute  makes  no  exception  of  any  par- 
ticular false  pretences ;  and  that  the  reported  cases  have 
not  yet  established  as  an  universal  and  general  rule  that 
false  pretences  of  any  ''right,  power,  or  authority," 
when  made  and  set  up  as  matters  of  fact,  are  not  to  be 
prima  faeie  included  within  the  statute ;  and  that  the 
penalties  of  the  statute  are  only  to  be  avoided  by  estab- 
lishing that  such  pretences,  though  false  in  feust,  were 
not  fraudulent  or  wilful  within  the  meaning  of  the 
general  Criminal  Law. 

The  case  is  one  of  great  difficulty,  and  I  admit  that, 
during  the  argument,  my  mind  has  fully  felt  the  force 
of  all  the  cogent  reasons  which  have  been  advanced  on 
each  side  of  the  question. 

On  the  one  hand  it  would  be  very  dangerous  to  throw 
any  doubt  upon  the  dear  rule  of  law,  that  the  subject 
matter  of  a  false  pretence  under  the  statute  must  not, 
as  a  general  rule,  be  the  statement  of  a  mere  opinion, 
inference,  or  matter  of  deduction  from  facts;  because 
the  lawful  differences  of  opinion,  not  merely  as  to 
questions  of  law,  professional  topics,  or  questions  of 
science,  but  also  as  to  almost  every  other  matter  of  in- 
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ference  or  dednotion  fiom  (aebB,  are  acknowledged  per,  1865. 

se  to  entitle  all  persons  to  the  benefit  of  such  di£ferenoes,.    xhe  Qcbbn 
whatever  criminal  intention  is  under  consideration*  ^^ 

The  principle  of  this  mle  is  also  recognised  in  indict- 
ments for  peijnry,  which  seeni  to  me  very  much  to  illus- 
trate and  aid  our  consideration  of  the  present  case. 
Nothing  can  be  clearer  law  than  that  matters  of  '^  opinion  " 
or  inference  cannot  be  made  the  subject  of  any  indictment 
for  perjury ;  still,  as  Mr.  Boscoe  remarks  (a),  there  are, 
exceptions  to  such  general  rule.  For  example-r-'^  If  the 
statement  of  opinion  assert  a  fact  or  draw  an  inference 
evidently  ialse— as,  if  a  medical  attendant  swear  that  a 
person  is  unfit  to  travel  who  is  in  perfect  health,  or  an 
architect  shall  declare  a  tenement  to  be  ruined  which 
is  in  good  condition — certainly  the  gross  felsehood  of. 
such  an  assertion  shall,  in  neither  case,  be  protected  by: 
the  plea  that  it  related  to  a  matter  of  professional  inveati- 
gation." 

Although  these  remarks  are  quoted  by  Mr.  Boseoe 
from  AlisorCs  Principles  of  the  Criminal  Law  of  Scot- 
land, I  apprehend  there  can  be  no  doubt  that  these  ex- 
ceptions to  the  general  rule  prevail  in  every  branch  of 
the  English  Criminal  Law ;  and  that  the  passage  I  have 
quoted  points  out  the  true  foundation  both  of  the  rule 
and  of  the  exceptions  as  applied  to  all  persons,  whether 
professional  or  otherwise;  and  that  the  statute  as  to 
false  pretences  ought  to  receive  a  construction  by 
analogy  to  the  same  rule  and  the  same  exception. 

I  confess  myself  unable  to  believe  in  the  general  and 
universal  exemption  of  matters  of  ^'opinion,"  ^infer- 
ence," or  so  called  **  mixed  matters  of  opinion  and  fact," 
from  the  statute,  otherwise  than  as  removing  the  crimi- 
nal intention ;  and  I  cannot  concur  in  the  opinion  that 
there  can  be  no  indictment  whatever  under  any  possible, 
circumstances  for  any  false  pretence  under  the  statute,  as. 
to  such  matters  either  simple  or  mixed ;  or  that  there  is 
a  general  protection  or  exemption  incident  and  annexed 
to  these  subject  matters  per  se,  and  in  their  nature; 

(a)  BOBO.  Gr.  Ev  799. 
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I8g5.        otherwifle,  or  in  any  different  sense,  than  as  in  cases  of 
TheQcnnr    perjury. 
rj'  On  the  contrary,  the  conclusion  of  my  own  mind,  to 

which  I  have  arrived  odIj  after  long  reflection,  is  rather 
in  accordance  with  Sir  WSliam^ Manning's  argument 
that,  since  the  words  of  the  statute  contain  no  such  ex- 
ception of  any  exempted  subject  matters  of  false  pre- 
tence per  96^  and  as  all  classes  of  fiedse  pretence  are 
clearly  within  the  misohiefe  provided  against^  there  can- 
not be  any  such  general  and  protected  dass  of  fEJse  pro- 
tences  different  from  other  analogous  branches  of  criminal 
law — except  so  fitr  as  express  decisions  have  established 
actual  exceptional  cases;  but  that  every  fiEklse  pretence 
proved  to  the  satisfaction  of  a  jury  to  be  in  all  its  inci- 
dents otherwise  within  the  statute,  may  be  made  by  its 
surrounding  circumstances  the  subject  of  indictment 
under  this  statute ;  if  such  circumstances  show  that  the 
party  pretended,  that  is,  held  forth  such  "  opinion  "  as  a 
matter  of  hci,  fedsely,  fraudulently,  and  knowingly,  as 
an  inducement  to  obtain  money  or  other  security,  which 
in  fact  was  obtained  thereby  contrary  to  the  statute. 

I  am  confirmed  in  this  view  of  the  construction  of  the 
statute  by  one  of  the  most  recent  decisions,  WaUs  v. 
Porter  (a),  in  which  the  Chief  Justice  Erie  says  dis- 
tinctly— **  If  he  asserted  expressly  that  it  was  unincum- 
bered, and  obtained  the  advance  by  that  falsehood,  he 
would  be  indictable  for  a  false  pretence/*  I  confess  that 
I  cannot  see  how  a  &l8e  pretence  as  to  an  *' authority  to 
sell "  when  stated  as  a  matter  of  fact,  and  so  found  by  the 
jury,  differs  firom  a  false  pretence  as  to  ownership  when 
stated  as  a  matter  of  fact  To  put  the  case  of  most  com- 
mon occurrence  at  almost  every  Criminal  Sittings,  I  can- 
not see  why  a  person  who  draws  and  gives  a  cheque  upon 
a  bank  from  which  he  has  no  right,  power,  or  autiiority  to 
draw  any  money,  should,  by  that  conduct,  be  convicted 
(as  is  done  at  almost  every  session  of  our  Criminal 
Court)  of  a  false  pretence;  while  another  person  who 
draws  and  gives  a  delivery  order  for  cattle  at  a  station 
where  he  has  no  right,  power,  or  authority  to  sell  any 

(«)8S.!ftBL7fla. 
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cattle,  should  be  esempt  from  the  statute.    The  circum-        issa 
stances  which  usually  surround  the  former  class  of  cases    The  Qowkk 
may  be,  and  usually  are,  very  simple  a^  compared  with       _JV^ 
the  circumstances  which  usually  surround  the  latter  class 
of  cases;  but,  assuming  these  circumstances  to  be  suf- 
ficient to  satisfy  the  jury  as  to  the  £Eilse  pretence  and  the 
fraudulent  intention,  as  in  the  case  now  before  the  Court, 
I  feel  myself  bound  to  state  that  my  mind,  as  a  lawyer, 
is  not  satisfied  by  calling  the  latter  transactions  '^war^ 
ranties,"  or    matters  of   opinion,  and   not  within   the 
statute,  and  caUing  the  former  **  false  pretences  "  of  fetcts, 
and  from  their  nature  within  the  statute. 

I  have  carefuUy  considered  all  the  reported  decisions 
upon  this  statute  down  to  the  case  of  Maria  OUes  in 
1864,  all  of  which  were  quoted  during  the  argument  of 
this  case,  and  have  been  commented  upon  by  the  two 
judgments  already  delivered,  and  I  have  arrived  at  the 
four  following  conclusions : — 

First,  that  these  decisions  are  characterised  by  an  in- 
tricacy and  guardedness  of  expression  by  almost  all  the 
Judges,  which  show  that  the  precise  limits  of  the  statute 
are  by  no  means  yet  so  accurately  defined  by  legal 
boundaries  as  to  meet  all  the  frauds  and  false  pretences 
apparently  within  the  general  intention  of  the  statute. 

Secondly,  that  in  no  case  which  has  arisen  upon 
this  statute  has  any  special  verdict  at  all  similar  to  that 
now  under  consideration  been  given  by  a  jury  or  brought 
under  judicial  consideration. 

Thirdly,  that  the  words  of  this  special  verdict  point  so 
obviously  to  a  technical  and  formal  assertion  of  a  legal 
right,  legal  power,  and  a  legal  authority — ^and  to  such 
right  and  power  and  authority  being  good  and  full — 
that  I  cannot  consider  these  words  as  merely  equivalent 
to  a  simple  assertion  of  the  fact  of  ^  ownership  "  or  of  the 
right,  power,  and  authority  as  a  matter  of  fact 

And,  lastly,  that  as  I  am  not  convinced  beyond  all 
doubt  that  this  special  verdict  includes  a  finding  of  a 
criminal  intention  within  the  law,  as  already  laid  down 
by  legal  authorities  superior  to  ray  own,  I  feel  myself 
bound  to  decline  to  carry  the  law  beyond  its  present 
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limits;  as  I  fear  that  I  shoald  thereby  endanger  com- 
meroial  and  bnsinees  transactions  of  almost  daily  oocnr- 
rence  by  exposing  parties  to  criminal  prosecution  who 
have  not  been  hitherto  subjected  thereto.  Upon  the 
whole,  therefore,  though  with  hesitation,  I  concur  in  the 
conclusion  arrived  at  by  the  Chief  Justice. 

The  prisoner  was  then  discharged. 


Perbt  and  wife  against  Hoskings  and  wife  (a). 

SLANDER.  The  first  count  of  the  declaration  stated 
that  the  female  defendant,  in  a  certain  discoorae 
which  she  had  bad  with  one  Bynon,  had  spoken  of  the 
female  plaintiff  the  words  complained  o£  These  words 
which  were  set  out  conveyed  in  very  gross  and  abusive 
language  a  charge  that  the  female  plaintiff  had  com- 
mitted adultery  with  Bynan,  The  second  count  com- 
plained of  words  conveying  a  similar  imputation,  which 
were  allied  to  have  been  spoken  to  the  female  plaintiff 
herself.    Flea,  not  guilty.    Issue  thereon. 

At  the  trial  before  Stephen,  C.  J.,  in  November,  1864, 
it  appeared  that  the  male  plaintiff  was  coachman,  and 
Bynon  was  groom,  in  the  defendant's  service.  The 
words  complained  of  were  proved,  but  there  was  no  evi- 
on  an  oocasion  denoe  that  any  other  persons  were  present,  at  the  time 
plaintiff's  they  were  spoken,  than  the  female  plaintiff  and  Btfnon. 
mSi^to'be"  '^^^  learned  Judge  left  the  case  to  the  jury,  tellmg  them 
injured  there-  that  Under  the  second  section  of  the  Declamation  Act 
^^*^^te^  (10  Vic,  No.  13),  they  might,  if  they  thought  fit,  find 
of  opinion  a  vcrdiot  for  the  defendants,  on  the  objection  (which  in 
wSl^TO^!^  his  Honor's  opinion  was  unanswerable)  that  the  words 
on  anoccaaion  were  spoken  on  an  occasion  when  the  plaintiff*s  character 

when  the 
plaintiff's 

character  was  not  likely  to  be  injured  thereljv,  to  find  a  veidiot  for  the  defendant 
In  an  action  for  slander  by  the  defendant's  wife  imputing  that  the  plaintiff's  wife  had 
committed  adultery  with  one  B.,  it  appeared  that  the  words  complained  of  were 
spoken  when  the  plaintiff's  wife  and  B.  only  were  present,  who  both  denied  the 
truth  of  the  imputation.  The  jury  having  given  a  verdict  for  the  plaintiff  with 
substantial  damag  es,  the  Court  renised  a  new  trial. 
The  second  sect  ion  of  the  11  Vic.,  No.  13,  commented  on. 

(a)  Before  Stephen,  O.  J.,  and  Wiee,  J. 


June  15. 

The  second 
section  of  the 
11  Vic,  No. 
13,  provides 
•that,  on  the 
trial  of  any 
action  for 
defamatory 
words  not 
imputing  an 
inaictable 
offence,  it 
shall  be  com- 
petent to  the 
jury  under 
the  plea  of 
not  guilty  to 
consider 
whether  the 
words  com- 
plained of 
were  spoken 
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was  not  likely  to  have  been  injured   thereby.     That,        ^96d. 
nevertheless^  the  Act  left  it  to  the  jury  to  find  for  the        Pkbbt 
plaintiff,  even  in  such  a  case.     But  that  then  (if  they:     »ndwifo 
thought  the  occasion  such  as  he  considered  it)  the  diffi-.     Hoskingb 
culty  was  to  say  what  damages,  even  the  lowest,  the      ^^  '"^^' 
plaintifib  could  have  sustained,  or  be  likely  to  sui^tain. 
The  jury,  however,  found  for  the  plaintiffs,  with  £50 
damages.  ^ 

A  rule  nisi  for  a  new  trial  having  been  obtained,  on' 
the  ground  that  under  the  circumstanced  proved  at  the 
trial,*  the  words  having  been  addressed  to  the  female 
plaintiff  and  Bynon,  who  both  knew  that  the  imputation 
was  false,  the  jury  were  not  warranted  in  awarding  any 
damages,  or,  at  all  events,  more  than  nominal  damages 
to  the  plaintiffs. 

SalomanSf  for  the  plaintiflb,  showed  cause ;  and  Imiaes      June  15. 
appeared   in    support    of    the    rule.     The    arguments 
suiBciently  appear  in  the  judgments,   which  were  as 
follows : — 

Stephen,  G.  J.  I  am  of  opinion  that  the  rule  must 
be  discharged.  It  is  to  be  regretted  that  a  matter  of  so 
much  importance  has  not  been  discussed  before  the  full 
Court ;  but  I  think  it  desirable  to  express  my  opinion 
on  the  construction  of  this  statute.  The  second  section 
provides  that,  on  the  trial  of  any  action  for  defamatory 
words,  not  imputing  an  indictable  offence,  it  shall  be 
competent  to  the  jury  under  the  plea  of  not  guilty  to 
consider  whether  the  words  complained  of  were  spoken 
on  an  occasion  when  the  plaintiff's  character  was  likely 
to  be  injured  thereby;  and  if  the  jury  shall  be  of 
opinion  that  the  words  were  spoken  on  an  occasion  when 
the  plaintiff's  character  was  not  likely  to  be  injured 
thereby,  to  find  a  verdict  for  the  defendant.  In  the 
first  place,  where  words  are  spoken  under  circumstances 
when  the  plaintiff's  character  is  not  likely  to  be  injured 
thereby,  and  the  jury  find  otherwise,  I  am  of  opinion 
that  llie  Court  has  power  to  grant  a  new  triaL  But 
secondly,  the  exercise  of  this  power  after  a  verdict  for 
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1868.        the  plaintiff  would,  in  any  case,  be  practically  nseless ; 
PiBBT       OB  even  where  they  may  think  that  the  words  were  so 

Rnd^wife      spoken,  it  is  not  imperatiye  on,  but  optional  with,  the 

HoflxiifaB     jury  to  return  a  verdict  for  a  defendant. 

and  wife.  Jq  ^jg  instance  the  speaking  of  the  words  was  certainly 
not  likely  to,  nor  in  my  opinion  is  it  possible  that  it  could, 
have  injured  the  plaintifiTs  character.  For  character  can 
only  be  injured  by  the  hearers  thinking  it  possible  that 
the  slanderous  charge  may  be  true;  as  for  example,  if 
a  man  asserts  of  my  servant^  in  the  latter's  and  my 
presence  (no  other  person  but  we  three  being  in  hear- 
ing), that  the  servant  has  stolen  my  watch,  which  watch 
has  in  fact  to  my  knowledge  never  been  out  of  my  pos- 
session, and  cannot  have  been  stolen  by  the  servant, 
how  can  the  latter's  character  be,  or  be  at  any  risk  of 
being,  injured  by  the  speaking  of  such  words  ? 

The  jury,  however,  having  a  right  to  give  at  all 
events  (if  I  am  right  in  my  decision  on  the  second 
point)  nominal  damages,  ought  we  to  disturb  the  verdict 
because  they  have  given  £50  damages?  I  am  of 
opinion  that  we  ought  not  to  interfere.  A  right  of 
action  existing,  the  jury  were  entitled  to  consider  the 
insult,  and  therefore  the  injury  to  the  plaintiffs  feel- 
ings; and  the  Court  is  not  entitled  to  say  that,  for  such 
words  spoken  by  a  person  of  fortune  to  her  servant,  such 
damages  were  outrageoua 

Wise,  J.  It  is  with  regret  and  diffidence  that  I  feel 
myself  obliged  to  dissent  from  the  opinions  expressed 
by  his  Honor  the  Chief  Justice,  as  to  the  construction 
of  the  second  section  of  the  statute.  I  am  clearly  of 
opinion,  however,  that  the  Court  is  not  deprived  of  its 
legitimate  right  to  interfere  with  the  verdict  of  a  jury, 
where  that  verdict  is  manifestly  wrong,  by  anything 
contained  in  that  section.  Statutes  are  passed  with- 
reference  to  a  known  system  of  law ;  and  it  seems  to  me 
that,  as  this  statute  does  not  take  away  from  the  Court 
its  well  known  jurisdiction,  that  jurisdiction  remains 
untouched  There  are  certain  recognised  legal  prin- 
ciples, and  an  existing  machine  ly,  and  the  words  of  a 
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statute  must  be  coiiBtrued  with  reference  to  such  prin-        1865. 
ciples  and  machinery.    Ttins,  for  ingtanc^,  it  is  a  ques-       ^^^ 
tion  entirely  for  the  jury  to  say  whether  a  particular      ^  ^  ^ 
publication  is  a  libel ;  but  in  Parmiter  v.  Caupland  {a\     ^?^^ 
where  the  jury  had  returned  a  yerdict  for  the  defendant, 
the  Court  while  thus  laying  down  the  law  set  aside  the 
verdict^  on  the  ground  that  it  was  wrong.    It  might 
have  been  argued  in  that  case,  that  for  the  reasons  as- 
signed by  the  Courts  where  the  jury  had  found  that  the 
publication  was  not  a  libel,  such  finding  was  conclusive. 
But  the  law  is  clear,  that  iJthongh  the  question  whether 
the  publication  is  libellous,  is  a  question  upon  which  a 
jury  is  to  exercise  their  judgment,  and  to  pronounce 
their  opinion  as  a  matter  of  fiftct,  yet  the  jury  have  no 
power  to  say  that  that  is  not  a  libel  which  is  a  libel. 
For  this  reason,  and  following  the  authority  of  ParmUer 
V.  Caufland^  this  Court  granted  a  new  trial  in  the  case 
of  Holroyd  v.  Parkea  (b). 

For  these  reasons  I  am  of  opinion  that  although  the 
second  section  of  the  local  statute  gives  a  certain  power 
to  a  jury  in  actions  of  slander,  it  is  subject  to  the  usual 
incidents  of  other  powers  exercised  by  a  jury.  Suppose, 
for  instance,  that  a  jury  found  that  the  defamatory 
matter  was  not  likely  to  injure  the  plaintiff,  when  it 
clearly  had  injured  him,  when,  for  instance,  ten  wit- 
nesses who  had  heard  it,  proved  that  they  in  conse- 
quence of  it  had  ceased  to  trust  the  plaintiff;  and 
suppose,  also,  that  the  matter  complained  of  was  mani- 
festly libellous ;  I  should  think  such  verdict  ought  to  be 
set  asida  If  the  Court  can  interfere  with  the  verdict 
when  it  is  in  favor  of  the  plaintiff,  it  seems  to  me  that  it 
can  also  do  so  when  it  is  in  favor  of  the  defendant 

But  in  the  present  case  I  do  not  think  the  verdict 
ought  to  be  set  aside ;  because  I  do  not  see  conclusively 
that  it  is  wrong.  The  first  section  says  that  the  right 
of  action  for  oral  slander  shall  extend  to  all  defamatory 
words,  for  which  an  action  might  be  maintained  if  the 
same  were  reduced  into  writing.  Defamatory  matter 
is  matter  tending  to  injure  the  reputation  of  another, 
(a)  6  M.  ft  W.  106.  (b)  15«h  Noronber,  185d. 
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1865-  and  thereby  exposing  him  to  public  hatred,  contempt, 
Pbbbt  or  ridicule.  The  language  complained  of  in  this  action 
and  wife  ^^^  ^f  q^  jj^q^^  gross  and  insulting  character,  and  was,  in 
HoeuNGs  my  opinion,  calculated  to  bring  the  female  plaintiff  into 
and  wife,  ridicule,  or  contempt,  or  disgrace.  The  second  section 
enacts  that  it  shall  be  competent  to  the  jury,  if  they  are  of 
opinion  that  the  words  were  spoken  on  an  occasion  when 
the  plaintiff's  character  was  not  likely  to  be  injured,  to 
find  a  Tordict  for  the  defendant  But  if  it  is  shown  be- 
yond doubt  that  the  jury  have  come  to  a  wrong  conclusion, 
it  seems  to  me  that  the  verdict  ought  not  to  be  allowed  to 
stand ;  but  that  any  interference  with  such  verdict  ought 
only  to  take  place  in  an  extraordinary  case.  In  this  case 
the  charge  is  made  by  a  married  woman,  that  the  plain- 
tiff (who  is  a  married  woman)  is  a  dirty  old  wretch,  and 
has  been  locked  up  in  a  room  with  another  man.  Is  it 
not  derogatory  to  tiie  character  of  a  married  woman  to 
say  that  she  has  been  shut  up  alone  with  another  man 
under  circumstances  of  suspicion,  whether  adultery  is 
charged  or  not?  Suppose  that  she  is  charged  with  dis- 
graceful conduct,  coupled  with  adultery  with  a  par- 
ticular man,  and  that  she  and  that  man  alone  are  present 
when  the  charge  is  made,  and  that  this  man  knows  that 
she  has  not  been  guilty  of  such  adultery,  it  seems  to  me 
that,  notwithstanding,  such  a  charge  is  libellous.  It  is 
libellous  to  tell  the  friend  of  A.  that  A.  is  dishonest, 
even  although  it  can  be  shown  that  such  friend  did  not 
believe  the  charge.  If  written,  such  charge  would  be 
actionable.  As  to  the  question  whether  the  plaintiff's 
character  is  likely  to  be  injured,  it  might  be  said  that 
the  party  addressed  knew  that  the  charge  was  un- 
founded; but,  on  the  other  hand,  it  might  be  replied 
that  this  charge  would  not  have  been  made,  unless  on 
some  other  occasion  the  plaintiff  had  acted  improperly, 
or  had  been  guilty  of  light  conduct 

If  I  had  been  of  opinion  that  the  plaintiff  was  only 
entitled  to  recover  nominal  damages,  I  should  have 
thought  that  £50  was  excessive.  But  in  my  opinion, 
for  the  reasons  I  have  given,  the  jury  were  entitled  to 
find  the  verdict  they  have  done  (a). 

(a)  MUford,  J.,  waB  Buffwiag  from  indlBporiiion. 
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Jenkins  again^  Habris  and  wife  (a).  june  21, 22. 

EJECTMENT  for  410  acree  of   land  called   Mount      where  the 
Ramsay,  at  North  Harbour.  guardian  in 

mi  •114.         «      1         ^     T      •      i.-r  socage  has  not 

The  case  was  tried  before  Siephefiy  C.  J.,  in  Novem-  entered,  an 
ber,  1864,  when  the  following  facts  were  shown.    The  [^^J^^f^ 
plaintifiTs  grandfather  had    been  in  possession   of  the  fourteen  years 
land  in  question  in  1829,  and  he  remained  in  possession  SStoent*"" 
till  his  death  in  1885.    His  eldest  son,  the  father  of  the     The  testator 
plaintifif,  was  shown  to  have  been  in  possession  till  his  foJ^tS'^y-"^ 
death  in  1855.    It  appeared,  howeyer,  that  the  grand-  mentofhis 
father  made  a  will,  in  which,  after  providing  for  the  gave  an^  de- 
payment  of  his  debts,  he  used  the  following  words,  **  I  ^*?®*^^P*<^  ^^ 
give,  devise    and    bequeath,   unto    my   wife    Elizabeth  ]^d^hisohii- ' 
Jenkins,  and  unto  my  children   (naming  them),  all  the  t^^^***,?!?^ 
rest  residue  and  remainder  of  my  estate,  both  real  and  rest'of  Lis  real 
personal,  &c.,  of  what  nature  or  kind,  and  wheresoever  *^|^i^™J?*^ 
the  same  may  be ;  and  it  is  my  will  and  desire  that  in  declared  it  to 
case  my  wife  shall  be   pregnant  at  the  time  of  my  ^at^je^hoie 
decease,  that  the  child  or  children  which  may  be  born  ofhispiooerty, 
after  my  decease  shall  participate  in  this  my  will,  and  ^JJ^J^T  ^^ 
that  the  whole  of  my  property,  both  real  and  personal,  should  be 
after  payment  as  aforesaid,  shall  be  fairly  and  equally  ^^^ 
divided  between  my  wife  and  the  aforesaid  children,  between  such 
Ac;  and. it  is  my  will  and  desire  that  all  or  any  part  of  drolTmlthat 
my  estate,  real  or  personal,  shall  or  may  be  sold  at  any  all  or  any  part 
time  when  my  said  wife  shall  think  fit,  in  order  to  pay  ^1  or^r^ 
over  to  my  children,  as  they  shall  arrive  at  age,  the  na^  should  be 
amount  of  their  shares,  and  for  which  purpose  I  do  em-  wife  should 
power  my  said  wife  to  execute,  seal,  and  deliver  any  con-  t^^k  fit,  in 

*  ^^1  liiii  xi.  1..        order  to  pay 

yeyanoe  for  the  sale  of  all  or  any  part  of  my  real  estate ;  over  to  his 

I  do  hereby  nominate,  constitute,  and  appoint  my  said  jJe  ^oamTof 

wife,  Elizabeth  Jenhms,  executrix  of  this  my  will,  and  age  the 

guardian  of  my  children.    In  testimony,  &c."    There  S^^^. 

were,  it  appeared,  several  children.    In  1840,  the  widow  and  the  wiu' 

stated,  "for 
which  purpose 
I  do  empower  my  said  wife  to  execute  seal  and  deliver  any  conveTanoe  for  the  sale  of 
all  or  any  part  of  my  real  estate,"  and  he  appointed  her  executrix.    HM^  that  by  the 
will  the  wife  had  an  interest  in  the  estate,  ana  not  a  mere  power  of  sale. 

(a)  Before  SUphm^  0.  J.,  and  Tfiie,  J. 
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I8g5.        married  one  Bwmide;  and  in  1843,  shortly  after  the 
jEHKora      plaintiflTs  father  came  of  age,  a  feunily  arrangement 
g^^^       took  place.    On  the  15th  of  December  in  that  year,  in 
and  wife,      pursuance  of  such  arrangement,  a  deed  was  executed  by 
Biimide  and  his  wife,  tiie  grandlGather's  widow,  and  was 
duly  acknowledged  by  the  latter.    This  deed — after  re- 
citing the  will,  and  that  the  father's  share  thereunder 
had  been  estimated  at  £1000,  and  that  he  had  agreed 
to  accept  the  land  eonyeyed  as  equivalent  to  such  share 
or  sum  of  £1000,  and  release  the  estate,  &c.,  from  all 
claims    under   such   will — conveyed    to    the  plaintiff's 
father  a  certain  portion  of  the  grandfather^s  real  estate, 
including  this  land  in  dispute.    The  plaintiff  was  under 
the  age  of  fourteen  years,  and  sued  by  his  next  friend, 
his  father's  sister. 

On  the  close  of  the  plaintiff's  case  a  nonsuit  was 
moved  for,  on  the  grounds — first,  that  under  the  grand- 
father's will  the  widow  had  no  power  to  divide  the 
estate,  as  all  the  devisees  were  tenants  in  common,  and 
that,  therefore,  a  less  number  than  all  such  devisees 
could  not  make  a  partition ;  secondly,  that  the  plaintiff 
could  not  rely  on  possession,  as  the  grandfather's  will 
showed  that  nothing  passed  to  the  fiither ;  and  thirdly, 
that  if  it  did,  yet  the  legal  estate  of  the  grandfather  and 
father,  as  his  heir  was  under  the  age  of  fourteen,  passed 
to  his  guardian  in  socage. 

The  learned  Judge  refused  to  nonsuit,  but  reserved 
the  last  point 

The  defendant's  case  was,  that  after  the  death  of  the 
plaintiff's  mother,  the  plaintiff's  iGather  married  the 
female  defendant,  and  when  he  died  he  left  a  will  under 
which  she  claimed  as  testamentary  guardian.  But  the 
judgment  of  the  Court  has  rendered  it  unnecessary  to 
consider  the  defendant's  title. 

His  Honor  directed  the  jury  that  (subject  to  the 
question  of  the  legal  estate,  until  the  plaintiff  was  four- 
teen years  of  age,  being  in  the  guardian  in  socage)  if 
the  father  and  grandfather  had  possession  of  the 
property,  and  if  the  plaintiff  was  the  eldest  son  of 
the  father,  the  plaintiil'  was  entitled  to  recover,  even 
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although,  there  might  have  been  no  legal  title  acquired  1865. 

under  the  grandfather's  will  and  the  partition  deed.  J^^^iss 

BecaufiOy  according  to  the  modern  decisions,  a  possessory  ▼• 

title  was  not  defeated  by  the  disclosure  of  an  imperfect  ^^ ^  ^/^, 
legal  title  by  deed.    The  jury  found  a  verdict  for  the 
plaintiff. 

Sheppard,  for  the  defendant,  obtained  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered,  or  a  new 
trial  granted,  on  the  grounds — ^first,  that  the  legal 
estate  was  in  the  plaintiff's  guardian  in  socage;  and 
secondly,  that  evidence  of  seisin,  arising  from  the  pos- 
session of  the  plaintiff's  father,  was  rebutted  by  the 
docamentary  evidenca 

BvUer  showed  cause.  He  contended,  first,  that  there 
cannot  now  be  a  guardian  in  socage,  and  referred  to 
Bamett  v.  Earl  of  GhUlford  (a);  or,  at  all  events,  the 
guardian's  occupation  is  that  of  the  heir;  B.  v.  8iU- 
ton  (b).  In  that  case,  where  ,the  respective  interests  of 
an  infant  heir  and  his  guardian  in  socage  are  much  con- 
sidered, and  where  all  the  authorities  on  the  point  are 
collected,  Lord  Denman  says,  in  giving  judgment,  "  it 
is  dear  that  to  some  purposes  the  infant,  whose  guardian 
in  socage  has  entered  and  is  in  possession,  is  considered  in 
law  as  not  merely  the  owner  in  right,  but  the  owner  in 
actual  seisin  of  the  lands.  This  is  so  for  the  purpose  of 
transmitting  land  by  descent,  or  excluding  the  half- 
blood  by  a  po86e$8io  fratris — Bro.  Abr.  Discent  19, 
Oood  title  dem,  Newmcm  v.  Newman  (0);  in  each  of 
which  cases  an  actual  entry  and  possession,  at  least  by 
construction  of  law,  are  necessary."  For  this  reason, 
therefore,  an  infant,  although  he  is  under  the  age  of 
fourteen,  can  maintain  ejectment  The  law  is  so  laid 
down  in  Cole  ((Z),  and  Adams  {e)  on  Ejectment. 

On  the  question  whether  the  title  passed  by  the 
grandfather's  will  to  the  plaintiff's  father,  or  rather  to 
the  grandfather's  widow,  it  is  submitted  that  the  estate 

(a)  11  Ezoh.  19.  (5)  8  A.  &  E.  597;  8.  C,  5  N.  &  M.  868. 

(0)  8  WUb.  616 ;  S.  O.,  3  Cruise  349.       (d)  p.  684.       (0)  p.  67. 
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i^gs-  pagsed  to  the  widow,  Mr,  Jnatice  WiUiamB  (a)  says, 
Jehkimb  *'It  has  been  a  sabject  of  disoossion  in  what  cases 
Habbib  o^^utors  take  a  fee  simple,  in  trust  to  sell,  under  a  will, 
and  wife,  or  are  invested  merely  with  a  power  of  disposition.  The 
distinction  resulting  from  the  authorities  appear  to  be 
this;  that  a  devise  of  the  land  to  execuiors  to  seB, 
passes  the  interest  in  it;  bnt  a  devise  that  exeetdon 
shall  seU  the  land,  or  that  lands  sJulU  be  sM  hy  the 
exeoutars,  gives  them  but  a  power.  An  eminent  writer  (b) 
has  concluded  from  an  examination  of  all  the  cases,  that 
even  a  devise  of  land  to  be  sold  hf  the  exeeutors,  without 
giving  the  estate  to  them,  will  invest  them  with  a  power 
only,  and  not  give  them  an  interest"  This  case  comes 
within  the  former  category ;  as  it  was  necessary  that  the 
estate  should  vest  in  the  wife  until  the  time  had  expired 
wherein  a  posthumous  child  might  be  born,  and  also,  it 
is  submitted,  in  order  that  she  might  pay  the  testator's 
debts.  The  will  also  contemplates  that  as  the  children 
come  of  age,  she  shall  convey  to  them  their  respective 
shares.  The  estate  must,  therefore,  have  passed  to  her 
to  enable  her  to  carry  out  such  intention  of  the  testator. 
It  is  admitted  that  if  she  had  the  legal  estate,  she  passed 
it  to  the  plaintiff's  father.  [Stephen,  C.  J.  The  de- 
fendant asserts  that  the  mother  had,  at  all  events,  only 
the  power  to  sell ;  and  that  the  conveyance  to  her  son, 
the  plaintiff's  &ther,  is  not  in  truth  a  sala]  Even 
assuming  the  mother  possessed  a  mere  power  to  sell,  the 
conveyance  to  the  plaintiff's  father  was  a  due  execution 
of  such  power.  Although  it  is  still  undecided  whether 
a  power  of  sale  will  authorise  a  partition,  Braddioiw  v. 
Fane  (e);  yet,  as  is  suggested  by  Lord  8t.  Leonards, 
the  difficulty  can  be  obviated  by  selling  the  undivided 
estate,  and  expending  the  money  received  from  such  sale 
in  the  purchase  of  the  divided  part  of  the  estata  The 
course  pursued  in  this  case  was  somewhat  similar;  the 
father  released  his  claim  for  £1000  against  the  estate, 
and  with  that  amount  purchased  the  share  containing  the 
land  in  dispute.    He  also  contended  that  the  plaintiff 

(a)  WmB.  Exeoaton  579.  (Jbi)  1  Sagd.  on  Pow.  129. 

(o)  25  L.  J.  Oh.  418;  2  Sogd.  on  Pow.  48a 
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mast  succeed  on  the  twenty   years'  possession  in  the        ^^t)-")- 

plaintififs  father,  and  that,  therefore,  it  was  not  necessary  Jenkins 
to  rely  on  the  title  from  the  grandfather. 


V. 

Uarbis 
and  wife. 


Sheppard  (Bogers  with  him)  contra.  The  only  pos- 
session proveid  was  for  thirteen  years,  for  no  possession 
was  shown  prior  to  1848. 

As  to  the  grandfather's  will  there  was  only  a  bare 
power  to  sell,  given  to  the  mother,  but  there  was  no 
power  to  divide :  and  the  conveyance  is  therefore  void, 
as  a  partition  is  not  a  proper  execution  of  a  power  to 
sell;  MeQueen  v.  Farquhar  (a),  8ugdm  on  Powers  (i). 
A  mere  executor  has  no  implied  power  to  sell  or  mort- 
gage land  for  the  payment  of  the  testator's  debts,  charged 
by  the  will  on  the  land ;  but  the  land  descends  to  the 
heir  charged  simplioiter  with  the  payment  of  debts; 
Doe  v.  Hughes  (e).  It  is  submitted  that  the  legal  estate 
was  in  the  widow  and  children  as  tenants  in  common, 
with  a  power  of  sale  in  the  former,  and  that  under  that 
power  she  could  only  sell  the  whole.  [TFiae,  J.  The 
same  language  is  used  as  regards  the  realty  and  person- 
alty; but  it  could  not  have  been  intended  that  there 
should  be  a  tenancy  in  common  of  the  personalty.] 

Ejectment  will  only  lie  by  the  guardian  in  socage, 
that  is,  the  next  of  the  blood  of  the  heir  to  whom  the 
inheritance  cannot  descend ;  Co.  LiU  {d).  [Stephen,  C.  J. 
But  if  such  guardian  be  not  in  possession  ?]  The  authori- 
ties are  clear  that  the  whole  estate  and  interest  in  the 
land  is  in  the  guardian  in  socage,  who  can  maintain 
trespass  jmd  ejectment  in  his  own  name,  or  even  make 
leases  in  his  own  name,  until  the  infant  comes  to  the  age 
of  fourteen;  Odbtyrn  v.  Garden  (e).  Wade  v.  Baker  (/), 
ShopUt/nd  V.  Byohr  {g).  B.  v.  Sutton  shows  that  the 
seisin  is  in  the  infant,  but  the  right  to  the  possession 
in  the  guardian.  The  present  plaintiff,  therefore,  cannot 
maintain  this  action.  But  if  there  be  no  guardian  in 
socage,  it  is  argued  that  the  defendant,  who  was  his 

(a)  11  Vefc  474.  (6)  8th  Ed^  856. 

(o)  6  Exoh.  223.  (<2)  88  a. 

(e)  Plowd.  293.  (/)  1  Ld.  Raym.  131. 

Qi)  Qt.  Jac.  99;  and  see  10  Eaut  495,  note  (a> 
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1865^^     stepmother,  was  his  testamentary  guardian;   Blaekwdl 

JenkinT     v.  BuU  (a). 

Hakris  Stephen,  0.  J.    As  to  the  first  point,  whether  by  the 

and  wife,  grandfather's  will  the  estate  passed  to  his  widow,  which 
she  has  conveyed  to  the  plaintiff's  father,  I  am  of  opinion 
that  the  estate  did  pass  to  his  widow,  and  that  by  the 
will  it  was  intended  that  she  should  have  the  same  power 
oyer  the  real  as  over  the  personal  estate.  The  widow, 
therefore,  possessing  the  legal  estate,  conveyed  it  to  the 
plaintifi^s  father,  and  to  this  estate  the  plaintiff  succeeded 
as  being  his  heir.  I  need  not,  therefore,  consider  the 
question  of  possession. 

The  next  question  is,  whether  this  action  ought  not 
to  have  been  brought  by  the  nearest  blood  relation  who 
oonld  not  inherit?  I  shall  assume  that  there  can  still 
be  a  guardian  in  socage,  and  that  the  plaintifTs  aunt  is 
entitled  to  be  and  is  such  guardian.  The  question  then 
will  be,  whether,  it  appearing  that  she  has  never  entered, 
the  infant  can  maintain  ejectment  There  are  authorities 
to  show  that  both  the  infant  and  his  guardian  in  socage 
can  maintain  ejectment ;  and  it  has  been  argued  that  it 
is  strange  that  this  should  be.  Both  the  text  writers, 
however,  who  have  mentioned  this  point,  seem  to  con- 
sider that  it  is  settled  law,  and  I  do  not  think  that  Bex 
V.  Sutton  is  an  authority  against  it,  but  rather  in  its 
favor ;  for  Lord  Demnan  says,  "  It  is  clear  from  several 
authorities  that  to  some  purposes  the  infant,  whose 
guardian  in  socage  has  entered  and  is  in  possession^  is 
considered  in  law  as  not  merely  the  owner  in  rights  but 
the  owner  in  actual  seisin  of  the  lands ; "  and  ih  a  sobse- 
quent  part  of  the  judgment,  he  says,  **now  it  is  clear 
that  the  guardian  in  socage,  after  entry,  has  the  legal 
possession  of  the  land  to  the  use  of  the  infant  It  is 
observed  by  Bayley,  J.,  in  Bex  v.  OoMey  (5),  that  the 
form  of  pleading  by  a  guardian  in  socage  was,  that  he 
entered  as  such,  and  was  possessed."  The  judgment 
also  states  that  where  the  guardian  in  socage  has 
entered  and  is  in  possession,  there  is  by  construction  of 

(a)  1  Keen  176.  (&)  10  East  495. 
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law  an  actual  entry  and  po98e8Bion  by  the  heir.     But  in  ^865. 

this  case  no  guardian  in  socage  has  appeared ;  but  the  Jimkins 

infant  plaintifif  is  alone  shown  to  be  seized.    If,  however,  jj^^;^^^ 

he  is  the  owner  and  actually  seized,  I  see  no  reason  why  and  wife. 
he  should  not  Ite  able  to  maintain  ejectment. 

Wise,  J.  I  am  of  the  same  opinion.  If  the  plaintiff's 
aunt  be  guardian  in  socage,  she  is  not  in  possession.  I 
am  content  to  bow  to  the  decision  of  the  learned  authori- 
ties whose  opinions  have  been  cited,  and  who  say  that 
an  infant  can  maintain  ejectment  in  his  own  name. 
Under  the  will  it  seems  to  me  that  it  was  intended  that 
the  widow  should  take  the  realty  by  the  same  title  by 
which  she  took  the  personalty. 

I  was  at  first  inclined  to  think  that  the  case  of  Forbes 
V.  Peacock  (a)  (which  however  is  much  modified  by  Doe  v. 
Hughes)  was  an  authority  in  favor  of  the  defendant.  But 
in  that  case  the  will  disposed  of  realty  in  one  clause  and 
personalty  in  another ;  but  here  they  both  are  mentioned 
in  the  same  clause. 


Attobnby  General  against  Jobephson.  Jane  26. 

INFORMATION  filed  by  the  Attorney  General    to  The  third 

recover  certain  arrears  of  rent.  thSISTh  ^  ^' 

The  first  count  stated  that  whereas,  heretofore  to  wit,  Bootian  of  the 

on  the  24th  March,  1862,  the  Chief  Commissioner  for  ^^^^^ 

Act  of  1861, 
enacts  that  ''the  rent  (under  leasee  of  runs)  shaU  be  payable  to  the  Colonial  Tieasorer, 
in  Sydney,  for  each  year  after  the  first  year,  on  or  before  the  Slst  day  of  December  of 
the  year  preceding;  provided  that  a  fine  shaU  be  payable  for  the  whole  time  during 
whidi  any  rent  due  shaU  remain  unpaid  after  that  date,  at  the  rate  of  eight  per  centum 
on  the  amount,  if  not  more  than  three  months  in  arrear,  and  of  ten  per  centum  if  more 
than  three  months.  And  if  the  rent  be  not  paid  at  or  before  the  end  of  six  months 
after  such  date,  together  with  such  fine,  the  lease  shaU  then  become  forfeited."  To 
an  information  for  a  yearns  rent  of  a  run,  leased  under  the  provisions  of  the  above 
section,  and  also  for  the  fine  s^iedfled  in  the  above  section,  the  defendant  pleaded 
that  the  run  had  become  forfeited,  in  conformitv  with  the  condition  and  provision 
contained  in  the  latter  part  of  the  section ;  and  that  Her  Majesty  the  Queen,  relying 
upon  and  recognising  and  adopting  such  forfeiture,  took  possession  of  the  run,  and 
offered  and  exposed  the  same  for  sale  as  forfeited,  and  the  run  was  sold  accordingly. 
Hddt  on  demurrer,  a  bad  plea. 

(a)  11  M.  ft  W.  637. 
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Crown  Lands  caused  new  leases  for  five  years  of  certain 
runs,  and  amongst  them  of  the  runs  called  ^  Banga  "  and 
""Manwanga/*  in  the  unsettled  districts  of  the  colony, 
which  bad  been  forfeited  or  yacated,  to  be  advertised 
in  the  Oovemment  Oaaette,  for  sale  by 'public  auction, 
at  the  rooms  of  Messieurs  W.  Dean  and  Cofnpanyy 
Government  Auctioneers,  on  the  22nd  May,  1862,  upon 
the  terms  and  conditions  prescribed  by  the  Grown  Lands 
Occupation  Act  of  1861,  and  the  regulations  framed  in 
pursuance  thereof;  and  afterwards,  on  the  said  22nd 
May,  1862,  in  accordance  with  the  advertisement,  the 
leases  of  the  runs  so  advertised  were,  under  the  direction 
of  the  (Colonial  Treasurer  acting  for  and  on  behalf  of 
her  said  Majesty  the  Queen,  put  up  for  sale  by  puUic 
auction,  at  the  said  rooms,  by  the  said  Messieurs  W* 
Dean  and  Company^  in  conformity  with  existing  regula- 
tions; and  amongst  the  said  conditions  and  regulations 
were  the  following,  viz. : — 

That  each  lot  would  be  put  up  for  lease  at  the  annual 
rent  stated  in  the  advertisement,  and  the  bidder  of  that 
rent,  or  the  highest  bidder  above  it,  would  be  declared 
the  purchaser,  provided  he  should  immediately  pay  down 
the  rent  of  the  first  year,  computed  from  the  first  of 
April  to  the  thirty-first  December,  1862,  and  sign  the 
sale  list,  thereby  binding  himself  to  the  performance  of 
all  the  conditions  of  sale. 

And  also,  that  the  rent  should  be  payable  to  the 
Colonial  Treasurer  in  Sydney,  for  each  year  after  the 
first  year,  on  or  before  the  thirty-first  day  of  December 
of  the  year  preceding;  provided  that  a  fine  should  be 
payable  for  the  whole  time  during  which  any  rent  due 
should  remain  unpaid — after  that  date,  at  the  rate  of 
eight  per  centum  on  the  amount  if  not  more  than  three 
months  in  arrear,  and  of  ten  per  centum  if  more  than 
three  months. 

It  then  averred  that  at  the  said  sale  the  defendant 
being  the  highest  bidder  for  the  said  lease  of  the  said 
run  called  ''Banga,"  became  the  purchaser  thereof  at 
the  yearly  rent  of  £415,  and  also  being  the  highest 
bidder  for  the  said  lease  of  the  said  run  called  ^  Man- 
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waDgV  became  the  purohaser  thereof  at  the  yearly  rent 
of  £410,  aud  paid  the  rents  of  the  first  year  of  the  said 
runsy  computed  as  aforesaid,  and  signed  the  sale  list^ 
and  thereupon  entered  into  possession  of  the  said  runs ; 
and  although  the  31st  day  of  December,  1862,  and  a 
further  period  of  more  than  three  months,  had  elapsed 
long  before  the  commencement  of  this  suit,  yet  the  de- 
fendant did  not,  on  or  before  the  said  81st  Deceniber, 
1862,  or  within  the  said  further  period  of  three  months, 
pay  the  rent  of  the  said  runs  called  ''Banga"  and 
^Manwanga,"  or  of  either  of  them,  for  the  year  next 
ensuing  the  said  81st  day  of  December,  or  any  part 
thereof,  and  the  said  rent  is  still  unpaid  and  in  arrear ; 
and  by  reason  of  the  premises  her  said  Majesty  the 
Queen  has  been  deprived  of  the  said  rents  of  the  said 
runs  for  the  said  year,  and  a  fine  at  the  rate  of  ten  per 
centum  has  also  become  payable  to  her  said  Majesty, 
which  fine  the  defendant,  although  often  requested,  has 
not  paid,  but  on  the  contrary  wholly  refused  so  to  do. 

There  was  also  a  count  for  use  and  occupation. 

The  defendant  pleaded  to  the  first  count  that  the  sale 
and  purchase  of  the  runs  in  the  said  count  mentioned, 
was  had  and  made  under  and  by  virtue  of  the  Act  and 
legulatioDs  in  the  information  mentioned,  and  not  other- 
wise; and  that  in  and  by  and  under  and  by  virtue  of 
the  said  Act  and  regulations,  it  is  provided  and  pre- 
scribed that  rent  payable  on  any  run  purchased  as  in 
the  said  first  count  aUeged,  ''shall  be  payable  to  the 
Colonial  Treasurer  in  Sydney,  for  each  year  after  the 
first  year,  on  or  before  the  31st  day  of  December  of  the 
year  preceding — ^provided  that  a  fine  shall  be  payable 
for  the  whole  time  during  which  any  rent  shall  remain 
unpaid  after  that  date,  at  the  rate  of  eight  per  centum 
on  the  amount  if  not  more  than  three  months  in  arrear, 
and  of  ten  per  centum  if  more  than  three  months,  and  if 
the  rent  be  not  paid  at  or  before  the  end  of  six  months 
after  such  date,  together  with  such  fine,  the  lease  shall 
become  forfeited.''  Averment,  that  in  conformity  with 
such  condition  and  provision  the  said  runs  were  and 
became  duly  forfeited,  and  that  Her  Majesty  the  Queen, 
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acting  upon  and  reoogniaing  and  adopting  such  for- 
feiture, took  possession  of  the  said  runs,  and  offered  and 
exposed  the  same  for  sale  as  forfeited,  and  the  said  nms 
were  sold  aoeoidingly. 

Demtirrer  and  joinder. 

The  office  of  Attorney  (xeneral  being  yacanty  and 
there  also  being  no  Solicitor  Greneral,  it  was  objected  by 
JsooMy  on  behalf  of  the  defendant,  that  the  Oourt  oonld 
not  proceed.  He  referred  to  Lord  Ma/nsfiMs  judgment 
in  wakes'  case  {a\  and  B.  v.  Janes(b). 

FaweU^  for  the  plaintiff,  contended  that  the  Queen 
was  the  actual  party  to  the  record,  and  that  the  suit 
does  not  abate  by  the  vacancy  of  the  office. 

Isaaes  replied. 

Stephen,  C.  J.  I  am  of  opinion  that  the  Attorney 
General  is  the  pilaintiff  in  a  suit  of  tiiis  kind,  and  if  that 
be  so,  that  it  is  impossible  for  the  Oourt  this  day  to  give 
judgment  in  JGetTor  of,  or  against,  a  non-existing  person. 
The  Crown  is  not  the  plaintiff  in  point  of  foruL  If  there 
be  no  plaintiff  to  appear  here  to  day,  how  can  the  Court 
proceed?  I  do  not  think  that  the  suit  abates,  but  I 
am  of  opinion  that  it  is  suspended  till  a  new  Attorney 
General  shall  have  been  appointed.  I  may  add  that 
the  first  section  of  the  Act  (0),  providing  for  the  pay- 
ment of  costs  in  proceedings  instituted  by  the  Crown, 
enacts  that  the  Attorney  Greneral,  and  not  the  Crown, 
shall  be  entitled  to  recover  costs  when  the  plaintiff  re- 
covers. The  suggestion  which  must  be  filed  in  ordinary 
cases  is  not  necessary  in  suits  on  behalf  of  the  Crown. 

Wise,  J.  I  understand  the  point  that  has  been 
argued  is  whether  the  Court  is  seized  of  the  case.  There 
is  no  evidence  before  us  that  there  is  not  an  Attorney 
General  at  present  There  is  no  plea  in  abatement,  bat 
a  mere  statement  by  counsel  that  such  is  the  case,  and 
an  objection  taken  to  the  jurisdiction  of  the  Court, 
because  the  plaintiff  does  not  appear.    I  am  of  opbion 

(a)  4  BozT.  2568.  (6)  2  Ounp.  131.  (c)  20  Vi&,  KaS. 
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that  the  defendant  is  entitled  to  argue  this  case,  in  which 
issue  has  been  joined,  in  the  absence  of  all  evidence; 
that  the  Court  has  ceased  to  have  jurisdiction  over  the 
case.  Suppose,  in  a  criminal  case,  the  jury  empannelled, 
and  that  then  the  Attorney  General  died,  would  there  be 
an  abatement  under  such  circumstances?  There  having 
been  a  joinder  in  demurrer,  the  question  is  whether  the 
Court  is  seized  of  the  argument.  If  the  objection  was 
valid,  should  we  not  find  some  trace  of  an  amendment  of 
the  proceedings  when  there  is  a  change  in  the  ofiSce  of 
Attorney  GeneraL  There  is  no  trace  of  any  such  sug- 
gestion on  the  record  as  there  is  in  cases  of  abatement. 
I  shall  be  prepared  to  give  judgment  on  this  record  as  I 
find  it,  either  for  or  against  the  Attorney  General,  in 
whose  name  the  proceedings  are  filed.  In  the  absence 
of  any  authority  to  the  contrary,  I  am  clearly  of  opinion 
that  the  suit  does  not  abate,  and  that  we  can  go  on  with 
this  record.  There  being  no  suggestion  that  any  other 
Attorney  General  is  in  office,  we  must  assume  that  the 
same  gentleman,  whose  name  appears  on  the  record,  is 
Attorney  General. 

Habgbaye,  J.  I  regret  that  I  must  differ  from  the 
opinion  of  his  Honor  the  Chief  Justice.  With  reference 
to  the  case  of  death.  The  Attorney  General  v.  The 
Mayor  of  Qalway  (a)  shows  that  if  the  Attorney 
General  dies  the  suit  does  not  abate,  and  that  his  inter- 
vention is  only  with  regard  to  costs.  That  principle  is 
recognised  by  the  practice  in  England.  Her  Majesty  is 
sued  before  her  Majesty's  Court,  in  order  that  justice 
may  be  attained;  and  she  appears  by  her  Attorney 
GeneraL  The  latter  is  only  like  counsel  who  signs  the 
pleadings,  and  conducts  the  case  for  her.  The  death  of 
counsel  is  not  noticed  on  the  proceedings,  and  it  seems 
to  me  that  the  death  of  the  Attorney  iSeneral  produces 
no  more  variation  than  the  death  of  counsel.  Further, 
a  similar  thing  must  often  have  occurred  in  England; 
but  no  procedure  to  remedy  this  alleged  defect  on  the 
record  can  be  found.  I  am  of  opinion  that  the  objection 
is  not  valid  (&). 
(a)lMoU.95.    (b)8eGAfnia^iArMiBh€pyY.AU.Gm^BBt.V.0.5(y7. 
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FaueeU  in  support  of  the  demurrer.  The  Grown  is 
clearly  entitled  to  recover.  It  would  not  be  so  with 
respect  to  rent  accruing  after  entry  for  the  forfeiture. 
But  here  the  Grown  claims  the  amount  due  and 
payable  before  such  entry.  It  is  submitted  that  the 
penalties  are  cumulatiye;  and  the  Grown,  although 
availing  itself  of  the  forfeiture,  is  still  entitled  to 
recover  the  rent  previously  accrued.  If  there  is  a 
re-entry  for  a  forfeiture,  rent  due  before  the  entry 
is  recoverable;  EarUhome  v.  Wataan  (a).  Doe  v.  PeA 
(J),  8elby  v.  Browne  (c),  Lee  v.  SmUh  (i),  Johns  v. 
WhiOey  (e\  Com.  Dig.  DeU  (A.  5),  and  FrankUn  v. 
Carter  (/).  It  is  the  defendant's  own  fetult  if  he  does 
not  choose  to  occupy. 

l8€Mcs  in  support  of  the  plea.  The  second  year's  rent 
is  one  entire  thing,  and  is  due  for  the  whole  year;  and 
the  Crown  by  entering,  pending  the  year,  as  for  a  for- 
feiture, has  prevented  itself  from  recovering  any  portion 
of  the  yearns  rent.  [Stephen,  G.  J.  If  that  be  so,  a 
lessee  by  not  paying  during  the  half  year  will  avoid  the 
efifect  of  a  forfeiture  for  the  whole  year.]  The  remedies 
are  not  cumulative ;  and  the  Grown  having  adopted  the 
remedy  by  forfeiture,  cannot  now  sue  for  the  rent  It 
could  not  have  been  intended  that  the  Crown  should 
receive  rent  from  two  people  for  the  self-same  period. 
[Stephen,  C.  J.  If  the  forfeiture  be  the  only  penalty, 
the  tenant  would  in  every  case  occupy  for  six  months  for 
nothing.] 

Stephen,  C.  J.  The  facts  apparent  on  the  pleadings 
are,  that  the  defendant  became  tenant  of  the  two  runs 
which  had  become  forfeited,  he  undertaking  to  pay  the 
rent  in  advance,  on  or  before  the  31st  December  in  the 
preceding  year.  After  the  first  year  there  was  to  be  a 
fine  of  eight  per  cent,  if  in  arrears  less  than  three 
months,  and  ten  per  cent  if  more  than  three  months; 
and  if  the  rent  was  not  paid  at  or  before  the  end  of  six 

(a)  4  B.  K.  C.  178.  (&)  1  B.  ft  Ad.  42& 

(c)  7  Q.  B.  620.  (d)  9  Exdh.  662. 

(«)  8  WiU.  127, 140.  (/)  1  C.  B.  750;  14  L.  J.  C.  P.  24L 
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monthsy  together  with  snoh  fine,  the  lease  was  then  to 
become  fotfeited.  The  plea  alleges  that  the  Grown  has 
taken  advantage  of  the  forfeiture,  and  entered  on  the 
demised  premises.  The  ground  of  demurrer  to  this  plea 
is,  that  it  is  no  answer  to  the  action  for  the  rent  thus 
payable  in  adyance  and  for  interest;  and  I  am  of  opinion 
that  the  Grown,  notwithstanding  its  liaving  taken  ad- 
vantage of  the  forfeiture,  is  entifled  to  recover  this  rent 
and  interest  I  have  some  doubt  whether  the  lease  is 
not  forfeited  at  the  expiration  of  the  six  months  tpso 
/ok^,  although  perhaps  the  Crown  might  condone  the 
forfeiture.  Parties  have  six  months  to  pay  the  rent; 
and  if  it  is  not  then  paid  the  lease  is  forfeited,  if  the 
Crown  thinks  fit  to  enforce  it.  Suppose  that  at  the  end 
of  three  months  the  Crown  bad  demanded  the  rent,  the 
Crown  could  then  distrain  for  the  whole  and  sell,  or 
could  sue  for  it ;  and  if  the  Crown  did  not  recover  the 
whole  rent,  the  balance  would  still  remain  due  with 
interest  thereon  at  ten  per  cent  The  language  of  the 
enactment,  and  of  the  agreement,  is  clear. 


18G5. 


Attobnbt 

OiNBBAL 
V. 

JOBEPHBON. 


Wise,  J.  The  words  are  quite  plain.  The  defendant 
contracted  to  pay  the  rent  at  a  given  time ;  and  if  it  was 
not  paid,  to  pay  a  fine  increasing  in  amount  if  the  rent 
continued  unpaid.  If  the  rent  were  not  paid  at  or  before 
the  end  of  six  months,  together  with  such  fine,  the  lease 
should  then  become  forfeited.  The  defendant,  therefore, 
is  bound  to  pay  the  rent  and  the  fine.  If  he  is  not  to 
pay  the  rent  because  of  the  forfeiture,  he  would  for  the 
same  reason  be  entitled  to  get  rid  of  the  fine ;  in  other 
words,  he  would  be  in  a  position  to  occupy  the  runs  for 
six  months,  for  nothing. 


Habobave,  J.,  concurred,  for   the   reasons   already 
given. 

Judgment  for  the  plaintifi'. 


1 
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Jnne  14. 

In  a  petition 
of  right  it 


tenders  were 
invited  by  a 
notice  in  the 
GateUe  of  I2ih 
March,  1851, 


i  therein 

mentioned ; 

and  a  tender 


Campbell  againa  The  Queek. 

HRHIS  was  a  petition  of  right  to  the  Qaeen's  Mo«t 
appeared^that  "^     Excellent  Majesty,  under  the  pioyiBions  of  the  24 

Vie.,  No,  27,  and  was  as  follows : — 

1.  That  A.  D.  1852,  to  wit,  in  the  month  of  August 

in  that  year,  a  certain  run  or  tract  of  Crown  land  (here- 

for  a  block  of  inafter  designated  as  ''the  said  run''),  situated  in  the 
M  -  c^a^  unsettled  districts  of  New  South  Wales— that  is  to  say, 
block  A,  J  the  Murrumbidgee  district — which  run  then  was,  and 
and  bonnd^    ^™  thence  hitherto  has  been,  and  now  is,  part  of  the 

waste  lands  of  the  colony  belonging  to  your  Majesty,  in 

right  of  your  Majesty's  Boyal  Crown  as  Queen,  &c.,  and 

by  p.  contain-  which  said  run  was  then,  and  from  thence  hitherto  has 

mg  the  same 

description 

and  bonnda- 

riee  was 

accepted. 

Afterwards, 

an  amended 

description 

block!  sto^g  <^iiditions  and  reservations  specified  in  your  Majesty'd 
the  area  to  otrders  in  Council,  haying  reference  to  the  occupation  of 
Crown  lands  in  New  South  Wales,  to  a  certain  subject 
of  your  Majesty  (hereinafter  designated  as  "the  said 
original  lessee"),  in  pursuance  of  a  tender  duly  made 
by  him,  and  duly  accepted  by  and  on  behalf  of  your 
Majesty ;  and  the  .said  original  lessee  duly  paid  the  first 


been,  and  now  is,  known  as,  and  under  the  name  of 
^'Coonargo,  block  A,''  was,  in  due  form  of  law,  and  in 
accordance  with  the  laws  in  that  behalf  then  existing 
and  in  force,  duly  contracted  and  promised  to  be  leased 
by  and  on   behalf   of   your    Majesty,  subject   to  the 


be  80,000 
acres,  and 
giving  new 
bonndlEtriei  in 
accordance 
with  such 
enlarged  area, 
WAS  sent  by 
the  Gk>yem- 
ment  to  D^ 

and  published  in  the  OaaeUe  of  11th  Angost,  1852,  and  thereupon  Oolremnient  aooepted 
the  tender  of  D.  by  the  new  description.  This  run  haying  been  forfeited  Ibr  non- 
payment of  rent,  tenders  were  again  invited  by  a  notice  in  the  Chuette  of  11th  September, 
1857,  for  the  same  run  tiierein  stated  to  have  become  vacant,  giving  it  the  same  name, 
and  describing  it  in  the  same  terms  and  with  the  same  boundaries  as  in  the  adv^tise- 
ment  of  12tb  liarch,  1851.  The  tender  of  ff.,  which  stated  that  he  proposed  to  take 
a  lease,  &a,  of  the  land  *"  known  as  Ooonar^,  block  A,"  and,  in  a  sohedule  annexed  to 
the  tender,  described  in  the  same  way  as  in  the  Oazette  of  12th  March,  1851,  having 
been  accepted,  the  Qovemment  put  up  to  auction  as  a  new  run,  under  the  name  of 
^  Ooonargo  D,*'  the  lioid  included  in  the  amended  description,  published  in  the  Qaaette 
of  11th  August,  1852,  but  excluded  from  the  description  published  in  the  QoMdtm  of 
12th  March,  1851,  and  of  11th  September,  1857.  HM^  that  under  such  circnmstancea 
the  contract  between  the  Government  and  H.  only  related  to  the  land  described  in 
the  Oaztite  of  March,  1851,  and  September,  1857,  and  that  the  Government  was 
entitled  to  sell  the  excess— that  is,  the  land  included  in  the  larger,  but  excluded 
from  the  smaUer  area,  as  a  new  run,  under  the  13th  section  of  the  second  chapter 
of  the  Orders  in  OounoU— and  that  the  12th  section  did  not  affect  any  sneh 
power. 
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year's  rent  for  the  said  nm  to  an  offioer  of  your  Majesty,        1865. 
duly  authorised  to  receive  the  same,  and  theretipon  the     oampbill 
occupation  of  the  said  run  by  the  said  original  lessee  was    ^^  ^^^ 
duly  authorised  by  the  proper  authorities  in  that  behalf, 
pending  the  preparation  of  the  lease  thereof,  subject  to 
all  the  conditions  and  reservations  specified  as  aforesaid. 

2.  That  afterwards  and  before  the  month  of  September, 
1857,  the  said  original  lessee  or  his  assigns  made  default 
in  the  performance  of  the  conditions  and  reservations 
specified  as  aforesaid,  or  some  of  them,  and  he  or  they 
thereby  forfeited  the  lease  and  the  promise  thereof,  and 
he  or  they  thereby  forfeited  their  right  to  occupy  the 
said  run,  and  thereby  under  the  laws  then  in  force 
affecting  the  waste  lands  of  your  Majesty,  the  said  run 
became  and  was  a  forfeited  run  within  the  meaning  of 
the  said  laws. 

3.  That  after  the  said  run  had  so  become  a  forfeited 
run  as  aforesaid,  and  before  the  month  of  September, 
1857,  application  was  duly  made  in  pursuance  of  the 
laws  for  the  purchase  of  a  lease  thereof;  and  afterwards, 
in  1857,  to  wit,  in  the  month  of  September  in  that  year, 
it  was  in  pursuance  of  the  laws  duly  notified  in  the  New 
South  Wales  OavemmerU  Oaaette,  that  tenders  in  the 
proper  form  would  be  received  by  the  proper  ofiSeers 
of  your  Majesty  in  that  behalf,  up  to  the  7th  day  of 
December  in  the  last-mentioned  year,  from  the  previous 
applicants,  and  from  any  other  persons  desirous  to  enter 
into  competition  with  them  for  the  purchase,  under  and 
in  accordance  with  the  said  laws,  of  the  lease  of  the  said 
run,  and  thereupon  and  thereby  the  lease  thereof  then 
became,  and  was  duly  submitted,  according  to  law  and 
in  pursuance  of  the  laws  aforesaid,  for  sale  as  a  forfeited 
run. 

4.  That  after  the  month  of  September,  1857,  and  before 
the  7th  day  of  December  in  the  last-mentioned  year, 
the  lease  of  the  said  run  was  duly  tendered  for  by 
divers  persons,  and  the  tender  of  a  certain  other  subject 
of  your  Majesty  (hereinafter  designated  as  "the  said 
second  lessee ")  being  the  highest  of  such  tenders,  was 
then  and  there  duly  accepted  by  or  on  behalf*  of  your 
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1865.        Majesty,  and  thereupon  a  promise  to  him  was  duly  made 
Campbell     by  and  on  behalf  of  your  Majesty  of  the  lease  of  the 
^'  said  run. 

5.  That  the  said  second  lessee  thereupon  duly  entered 
into  the  occupation  of  the  said  run,  and  performed  all 
matters  and  things  on  his  part  to  be  performed  in  refer- 
ence thereto,  and  to  the  lease  thereof  so  contracted  and 
promised  to  be  granted  and  given  to  him  as  aforesaid, 
and  he  became  duly  entitled  to  such  lease  under  and  by 
virtue  of,  and  in  accordance  with,  the  laws  at  that  time 
in  force,  in  reference  to  such  waste  lands  of  the  Grown 
as  aforesaid. 

6.  That  afterwards  the  right  to  the  last-mentioned 
lease  of  the  said  run,  and  all  the  right  and  interest  of 
the  said  second  lessee  therein  and  thereto,  were,  in  ac- 
cordance with  the  laws  aforesaid,  and  with  the  consent 
and  authority  of  your  Majesty's  proper  officers  in  that 
behalf,  duly  transferred  and  assigned  to  your  suppliant^ 
and  your  suppliant  thereupon  duly  entered  intx>  the  occu- 
pation and  possession  of  the  said  run,  and  has  ever 
since  been  and  now  is  in  the  actual  lawful  and  exclusive 
possession  thereof,  by  virtue  of  the  aforesaid  tender  for 
the  last-mentioned  lease  thereof,  and  of  the  acceptance 
thereof,  and  of  the  several  other  facta  and  circumstances 
hereinbefore  set  forth  in  that  behalf;  and  your  suppliant 
has  paid  all  rent  and  other  moneys,  and  performed  all 
matters  and  things  on  his  part  to  be  paid  and  performed 
respectively,  to  entitle  him  to  continue  in  the  occupation 
of  the  said  run,  and  to  have  granted  and  issued  to  bim 
a  lease  thereof,  in  pursuance  of  and  in  accordance  with 
the  tender  of  the  said  second  lessee,  and  the  acceptance 
thereof,  and  all  rights,  benefits,  and  advantages  arising 
or  accruing  therefix>m,  or  incident  thereto. 

7.  That  the  term  for  which  the  last-mentioned  lease 
of  the  said  run  was  so  promised,  and  contracted  to  be 
granted  as  aforesaid,  has  not  yet  expired. 

8.  That,  nevertheless,  certain  officers  of  your  Majesty 
in  New  South  Wales  have,  recently,  unla^Uy  put  np 
for  sale  by  public  competition  an  alleged  right  to  grant 
a  lease  by  and  on  behalf  of  your  Majesty,  during  the 
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continuance  of  the  term  of  the  last  mentioned  lease  of  the        1866. 
said  run  to  which  your  suppliant  was  and  is  so  entitled     Campbbll 
as  aforesaid,  of  a  large  portion  of  the  lands  comprised  in 
the  said  run  so  in  the  occupation  of  your  suppliant,  and 
so  underlease  or  promise  of  lease  to  him  as  aforesaid. 

9.  That  in  order  to  prevent  your  suppliant's  rights 
being  prejudicially  affected  by  the  last  aforesaid  pro- 
ceedings of  the  officers  of  your  Majesty,  your  suppliant 
attended  at  the  time  and  place  of  the  last  mentioned 
putting  up  for  sale  of  the  alleged  right  to  grant  such 
lease  as  last  aforesaid,  of  such  portion  as  aforesaid  of  the 
said  run,  and  publicly  protested  against  any  such  sale, 
and  the  right  of  the  officers  of  your  Majesty  to  submit  any 
such  right  to  sale  as  aforesaid,  or  to  pledge  your  Majesty 
to  promise  or  grant  any  such  lease  as  aforesaid  of  the 
portion  of  the  said  run;  but,  notwithstanding  such  pro- 
test, and  the  facts  hereinbefore  set  forth,  your  Majesty's 
officers  persisted  in  proceeding  with  the  sale,  and  the 
same  was  proceeded  with  accordingly ;  and  divers  persons 
having  bid  for  and  made  offers  to  purchase  the  lease  of 
the  portion  of  the  said  run  so  put  up  for  sale  as  last  afore- 
said, your  suppliant  in  order  to  protect  his  own  interests 
from  aggression  by  any  pretended  purchasers,  and  in 
order  to  protect  your  suppliant's  just  and  legal  rights  of 
in  to  and  in  respect  of  the  said  run  from  being  illegally 
invaded  or  interfered  with,  and  to  prevent  his  lawful  and 
rightful  possession  of  the  said  run  being  unlawfully  in- 
truded upon  and  interfered  with,  did,  by  his  agent,  nomi- 
nally become  the  purchaser  of  the  alleged  right  to  such 
last  mentionedlease  as  aforesaid,  of  the  portion  of  the  said 
run  ;  and  under  cover  of  the  illegal  sale  your  Majesty's 
last  mentioned  officers  did,  in  the  name  and  on  behalf  of 
your  Majesty,  obtain  from  your  suppliant,  through  your 
suppliant's  agent,  the  sum  of  i^260,  which  sum  of  money 
was  so  obtained  from  your  suppliant  as  aforesaid,  and  is 
now  held  by  or  on  behalf  of  your  Majesty,  through  your 
Majesty^s  said  officers  in  the  said  colony,  without  any 
consideration  whatever,  and  is,  as  your  suppliant  humbly 
submits,  so  much  money  of  your  suppliant  had  and  re- 
ceived by  and  on  behalf  of  your  Majesty,  through  your 
K— 4 
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1865.         Majesty's  officers  in  the  colony,  to  and  for  the  use  of 
Campbell^  yo^^  suppliant,  and  ought  as  your  suppliant  submits  to 
be  forthwith  repaid  to  your  suppliant. 

10.  That  your  suppliant  has  duly  applied  to  the 
proper  officers  of  your  Majestj^  in  that  behalf,  for  the 
return  to  him  of  the  said  sum  of  £260 ;  but  your 
Majesty's  officers  have  declined  and  refused  to  return  or 
pay  the  same,  or  any  part  thereof,  to  him. 

There  were  similar  counts  with  regard  to  a  sum  of 
£212  10s.,  which  had  been  paid  for  another  block 
called  "  Coonargo,  block  C  " ;  and  there  were  counts  for 
money  had  and  received,  money  paid  and  interest. 

The  cause  came  on  for  trial  before  his  Honor  the 
Chief  Justice,  and   a  special  jurj'  of  twelve,  in   the 
November  sittings,  in  1864,  when  the  facts  of  the  case 
were  proved  to  be  as  follows  : — About  the  year  1850,  it 
appeared  from  a  mass  of  correspondence  which  was  in 
evidence,  applications  were  made  to  the  Government  to 
put  up  for  tender  a  large  block  of  country,  afterwards 
called   the   Murrumbidgee  Plains,  lying  between  the 
Murrumbidgee  and  Billibong  Rivers — the  former  being 
to  the  noilh,  and  the  latter  to  the  south  of  these  plains. 
At  this  time   the  countr}'  on  the  south  bank  of  the 
Murrumbidgee  and  the  north  bank  of  the  Billabong 
had  already  been  taken  up,  and  constituted  a  number  of 
runs,  having  frontages  to  those  rivers.    These  runs  were 
caUed  fi'ontage  runs;  and  the  plains  in  question  are 
situate  between  the  northern  boundar}'  of  the  runs  front- 
ing the  Murrumbidgee,  and  the  southern  boundary  of 
the  runs  fronting  the  Billabong.     The  object  of  par- 
celling out  these  plains  was  to  form  back  runs  to  these 
frontage   runs.     At  this  time,  Mr.  Bingham  was  the 
Crown  Lands  Commissioner  of  the  district,  and  he  ac- 
cordingly plotted   out    this   country;    but   he   did  it 
without  actual  survey.     These  back  blocks  were  adver- 
tised in  the  Gazette  of  the  12th  March,  1851,  as  adjusted 
new  runs.   This  notice  stated  "  that  tenders  having  been 
received  for  the  undermentioned  new  runs  of  Crown  land, 
the  boundaries  of  which  required  to  be  adjusted  so  as  to 
exclude  lands  already  under  lease,  or  promise  of  lease. 
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or  applied  for  by  other  parties,  sealed  tenders  in  the  pre-  1865. 
scribed  printed  form  will  be  received  at  this  office  until  Campbell" 
noon  of  Monday,  the  second  day  of  June  next."  •'^^  Th  o 
that  notice,  the  two  blocks  of  land  in  question  are 
described  as  **  Coonargo  back  run,  block  A,  48,000 
acresy  commencing  at  the  north-east  terminus  of  the 
Wirkenbergil  run,  leased  to  Walter  Ogilvie,  and  extend- 
ing south  for  10  miles,  thence  east  by  north  7  J  miles, 
thence  north  10  miles,  and  thence  west  by  south  7J 
miles."  "Coonargo  back  run,  block  C,  32,000  acres, 
commencing  at  the  north-east  terminus  of  Coonargo, 
block  B,  and  extending  south  for  10  miles,  thence  east 
by  north  5  miles,  thence  north  10  miles,  and  thence  west 
by  south  6  miles."  There  was  an  intermediate  back  run 
called  Coonargo  back  run,  block  B,  with  a  similar 
depth.  Tenders  for  these  runs  were  sent  in,  containing 
the  description  as  given  in  the  Gazette,  and  shortly 
afterwards  were  duly  accepted ;  that  for  block  A  by 
Mr.  Denny,  that  for  block  B  by  Messrs.  Lang,  and  that 
for  block  C  by  Mr.  Keating.  Some  time  after  the  ac- 
ceptance of  these  tenders,  the  descriptions  were  sent  to 
Mr.  Townshend,  the  Government  surveyor,  who  made 
new  and  amended  descriptions,  giving  a  much  larger  area. 
Block  A  was  described  by  Townshend  as  containing 
80,000 instead  of  48,000  acres,  and  block  C  as  containing 
65,000  instead  of  32,000  acres.  These  descriptions  were 
sent  to  the  Chief  Commissioner  of  Crown  lands,  by  whom 
they  were  supplied  to  the  respective  tenderers,  as  con- 
taining the  descriptions  of  the  land  they  might  occupy; 
and  there  was  evidence  that  the  map  used  in  the  local 
Crown  Lands  Office  was  based  upon  this  survey.  In 
the  Oazette  of  the  11th  August,  1852,  there  was  the 
foUowingnotification : — "Itis  hereby  notified  for  general 
information  that  the  tenders  of  the  undermentioned 
parties  having  been  accepted  for  the  runs  of  Crown  land 
specified  in  connection  with  their  respective  names,  &c., 
the  occupation  of  the  runs  has  been  authorised,  &c." 
The  description  of  block  A  is  then  given,  as  furnished 
by  Townshend,  namely — "Name  of  run.  Coonargo. 
block  A.     Estimated  area,  80,000  acres.     Estimated 
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1865.  grazing  capability,  4,000  sheep.  Bounded  on  the  east 
CampbeliT  by  a  line  bearing  south  18  miles  and  24  chains,  com- 
^-  mencing  at  the  south-east  corner  of  Burrabogu,  block  A, 

on  the  south  by  a  line  bearing  west  7  miles  and  40 
chains,  on  the  west  by  a  line  bearing  north  17  miles  and 
16  chains,  and  on  the  north  by  a  line  bearing  east  7 
degrees  north,  7  miles  and  48  chains."  No  such  noti- 
fication in  the  Gazette  as  the  above  appeared  to  have 
been  given  with  regard  to  block  C. 

In  consequence  of  the  non-payment  of  rent  that 
accrued  after  these  dates,  blocks  A.  and  C.  became  for- 
feited. Block  B  (with  which,  however,  this  case  had 
nothing  to  do)  was  not  forfeited,  but  kept  by  Messrs. 
Lang  till  1858,  when  it  was  sold  and  transferred  to 
Reid,  Brothers. 

The  following  advertisement,  dated  11th  September, 
1857,  was  published  in  the  Gazette : — '•'It  is  hereby 
notified,  for  general  information,  that  application  having 
been  made  for  the  purchase  of  leases  of  the  runs  of 
Crown  land  hereunder  described,  which  have  been 
adjusted  in  consequence  of  conflicting  tenders,  or 
after  having  been  occupied  have  become  vacant  by 
forfeiture  or  otherwise,  tenders  in  the  prescribed  form 
will  be  received  at  this  office  until  noon  of  Monday,  the 
7th  day  of  December,  &c.'*  The  runs  in  question  are 
described  in  this  notice,  in  the  same  terms  and  with  the 
same  boundary  lines  as  in  the  advertisement  of  the  12th 
March,  1851,  except  that  the  first  block  is  called 
"Coonargo,block  A,"  instead  of  "Coonargo  back  run, 
block  A ;  **  and  one  boundary  line  is  said  to  extend 
"north  lOmiles  **  instead  of  " south  10  miles."  Various 
tenders  were  received  by  the  Government ;  and  on  18th 
April,  1858,  the  tender  of  Charles  Huon  for  block  A, 
and  that  of  David  Reid  for  block  C,  were  accepted. 
The  tenders  stated  that  the  party  tendering  did  "hereby 
propose  to  take  a  lease  for  fourteen  years  of  the  Crown 
lands  known  as  Coonargo  back  run,  block  C,  in  the  dis- 
trict of  Murrumbidgee,  which  lands  are  particularly 
described  in  the  schedule  annexed  to  this  tender."  The 
tender  for  Coonargo,  block  A,  was  in  similar  terms.    In 
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the  schedules  accompan3ang  these  tenders,  the  same 
descriptions  and  acreage  were  given  as  in  the  advertise- 
ment of  the  16th  September,  1857,  calling  for  tenders. 
It  was  notified  in  the  Gazette  of  16ih  April,  1858,  that 
the  "  tenders  of  the  undermentioned  parties  have  been 
accepted  for  the  runs  of  Crown  lands  specified  in  con- 
nection with  their  respective  names: — Name  of  tenderer, 
C,  Hiion  ;  name  of  run,  Coonargo,  block  A.  Name  of 
tenderer,  D.  Reid;  name  of  run,  Coonargo  back  run, 
block  C*  The  interests  of  Reid  and  Hiion  became 
vested  in  the  suppliant  in  1862. 

The  Government  being  of  opinion  that  Huon  and 
Reid  were  only  entitled  to  occupy  the  land  described  in 
the  notices  in  the  Gazette  of  the  12th  March,  1851,  and 
the  11th  September,  1857,  notwithstanding  their  re- 
peated protests,  offered  to  public  competition,  under  the 
names  of  Coonargo  D  and  Coonargo  E,  the  land  in- 
cluded in  the  land  contained  in  Townshend's  amended 
description,  but  excluded  from  the  land  described  in  the 
notices  of  the  12th  of  March,  1851,  and  the  11th  of 
September,  1857.  Leases  of  the  land  in  question,  which 
was  at  the  south  of  blocks  A  and  C,  were  accordingly 
submitted  to  auction  on  the  1st  July,  1863,  as  new  runs; 
and  although  the  suppliant  protested  in  the  sale  room, 
they  were  sold,  being  purchased  by  Mr.  Chanvel  as  his 
agent,  who,  in  accordance  with  the  conditions  of  sale, 
paid  the  rents  thereof  computed  from  1st  July  to  31st 
December,  1863 — that  is  to  say,  £260  for  Coonargo  D, 
and  £212  10s.  for  Coonargo  E.  It  was  to  recover  these 
amounts  that  the  present  petition  had  been  presented. 
There  was  also  a  mass  of  correspondence  between  the 
different  oflBcers  of  the  Government,  and  also  between 
those  ofiicers  and  the  suppliant  and  those  through  whom 
he  claimed,  which  was  received  in  evidence. 

At  the  trial  it  was  contended  for  the  suppliant  that 
Coonargo,  block  A,  and  Coonargo,  block  C,  were  ascer- 
tained and  known  runs,  and  that  the  stated  area  and 
length  of  lines  were  a  mere  mistake  and  falsa  demon- 
ftratio  ;  and  that  this,  it  was  argued,  was  the  more 
apparent,  as  under  the  12th  section  of  the  second  chapter 
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1865.  of  the  Orders  in  Council  the  Crown  had  no  power  to 
Campbell  divide  a  forfeited  run.  At  the  suggestion  of  the  learned 
Judge,  a  verdict  was  taken  for  the  plaintiff  by  consent 
for  the  amount  claimed,  subject  to  the  opinion  of  the 
Court  whether  the  plaintiff  could  retain  such  verdict. 
The  question  for  the  Court  to  be,  whether  the  lands — 
the  lease  of  which  was  sold  by  the  Crown  in  1863,  and 
purchased  then  by  the  plaintiff  under  the  circumstances 
stated  in  the  petition — were,  at  the  time  of  such  sale, 
included  in  the  runs  purchased  by  him  from  the  Messrs. 
Reid  the  previous  year;  in  other  words,  whether  the 
lands  resold  in  1863  were  included  within  the  blocks — 
the  lease  of  which  was  purchased  from  the  Crown  by 
Mr.  Huon  and  Mr.  Reid,  in  1857.  The  Court  to  have 
the  same  power  to  draw  inferences  from  the  evidence 
that  the  jury  could  have  drawn. 

A  rule  nisi  having  been  obtained  in  the  last  term, 
1864,  on  behalf  of  Her  Majesty, 

June  14.  Sir  W.  Manning,  Q.  C,  and  Stephen^  on  behalf  of 

the  suppliant,  now  showed  cause.  The  correspondence 
shows  that  it  was  intended  that  the  owners  of  the 
frontage  runs  should  have  the  advantage  of  these  plains 
as  back  runs  ;  and  that  it  was  supposed  that  the  entire 
space  would  be  occupied  by  giving  each  frontage  run 
10  miles  in  depth  of  back  run.  The  advertisements, 
therefore,  should  be  understood  as  indicating  blocks, 
beginning  where  the  ten  miles  from  the  respective  rivers 
ended.  The  descriptions  by  Bingham,  as  adopted  in 
the  notices  in  the  Gazette  of  12th  March,  1851,  mention 
10  miles  to  be  the  length  of  these  runs ;  but  the  ac- 
ceptance oi  Denny's  tender  in  1852,  mentions  18  miles 
as  the  actual  depth  of  block  A.  In  the  enlarged 
descriptions  in  1852,  the  self-same  capability  is  at- 
tributed to  the  80,000  acres  as  was  assigned  before  to 
the  48,000  acres.  It  never  could  have  been  intended  to 
leave  these  blocks,  D  and  C,  unoccupied,  as  the  object 
was  to  lease  the  entire  tract  of  country  between  the  two 
rivers,  and  this  could  only  be  done  by  giving  the  whole 
18  miles  to  blocks  A  and  C.     In  offering  these  blocks, 
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therefore,  again  in  1857,  the  Crown  must  have  intended         ^5.   ^ 
in  fact  to  offer  the  same  extent  and  area  as  before.    The     Campbell 
name,  together  with  the  known  area  o<icupied  under  it,    ,^^  queen 
and  appearing  by   the  local  office    map   taken   from 
Tmcnshend'a  survey,  was  the  test  and  guide,  and  con- 
clusively shows  what  was  purchased.     It  is  submitted 
that  when,  in  1857,  the  advertisement  appeared,  respect- 
ing blocks  A  and  C  as  "  forfeited  '*  runs,  the  18  miles  in 
depth  was  necessarily  the  extent  offered  to  tenderers. 
For  no  run  whatever,  called  Coonargo  A  and  C,  of  lO 
miles  only,  had  been  occupied  and  vacated.     [Stephen, 
C.  J.  But  this  advertisement  in  1857  distinctly  specifies 
10  miles  only,  as  the  depth  for  each  block.  Is  the  sup- 
pliant entitled  to  18  miles  in  each  case  ?j      The  three 
Coonargo  blocks  were  known  as  back  runs  to  Coonargo, 
the  frontage  run  on  the  Billabong — and  as  such  blocks 
they  were  advertised  and  tendered  for.     Reid/s  tender 
was  for  a  run  known  as  "  Coonargo  back  run,'*  and  this 
tender  was  accepted ;  but  the  acceptance  was  not  ac- 
cording to  the  description  in  the  Gazette,     The  sup- 
pliant is  therefore  entitled  to  hold  all  the  18  miles  extent 
by  the  same  name.    [Stephen,  C.  J.    Although  Denny's 
and  Keating' 8  tenders  were  accepted  as  18  miles  in 
length,  yet  they  each  tendered  only  for  the  lands  re- 
spectively as  ten  miles.]      In  conveyances,  if  the  thing 
intended  to  be  conveyed  is  sufficiently  certain  in  itself, 
the  addition  of  other  circumstances  (false  or  mistaken) 
will  not    frustrate   the   grant;     Veritas  nominis  tollit 
errorem  demonstrationi^.   A  description  by  name  is  suf- 
ficient, and  the  statement  of  the  length  of  lines  corres- 
ponding with  ascribed  boundaries,  or  of  the  occupation 
by  a  particular  person,  is  of  no  importance.     What  is 
the  length  of  a  line,  or  the  statement  of  an  area,  but  a 
mere  description  ?      In  Manning  v.  Fitzgerald  (a),  a 
lease  of  land  described  by  admeasurement  "  with  the 
houses  now  erected,  or  being  erected  thereon  "  (it  being 
found  as  a  fact  that  at  the  time  the  lease  was  executed, 
the  foundations  of  the  houses  had  been  laid),  was  con- 
sidered to  be  in  effect  the  same  as  though  it  had  been  a 

(a)  29  L.  J.  Ex.  24. 
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lease  of  these  specific  houses,  and,  the  dimensions  con- 
siderably exceeding  those  stated,  the  admeasurement  was 
considered  to  be  a  mere  false  description.  In  LleweU^ 
V.  Earl  of  Jersey  (a),  a  deed  conveyed  a  piece  of  land 
forming  part  of  a  close,  by  reference  to  a  schedule 
annexed.  The  schedule  described  the  land  in  a  column 
headed  "  No.  on  the  plan  of  the  Briton  Terry  Estate," 
as  "  153  6  ;"  in  a  second  column  headed  *'  Description 
of  premises,*'  as  **  a  small  piece  marked  on  the  plan;" 
in  a  third  column,  as  being  in  the  occupation  of  T.  E,; 
and  in  a  fourth,  as  "  34  perches."  At  the  time  of  the 
contract  a  line  was  drawn  upon  the  plan  as  the  boundary 
line,  dividing  the  piece  153  6  from  the  rest  of  the  close 
of  which  it  formed  a  part.  The  plan  was  upon  actual 
measurement  found  to  be  incorrect;  and  153  b  contained, 
according  to  actual  measurement,  only  27  perches.  And 
the  Court  held  that  the  statement,  that  the  piece  of  land 
conveyed  contained  34  perches,  was  merely  ^ofca  demon- 
stratio — the  prior  portion  of  the  description  being  suf- 
ficient to  convey  it.  Parke,  B.,  says,  "the  portion 
conveyed  is  perfectly  described  and  can  be  precisely 
ascertained,  and  no  difiiculty  arises  except  from  the 
subsequent  statement,  that  it  contains  34  perches. 
That,  however,  becomes  merely  a  false  description  of 
that  which  is  conveyed  with  convenient  certainty  before; 
and  resembles  the  case  in  Sheppard*8  Touchstone,  of  the 
meadow  in  D.  described  as  containing  ten,  when  in  fact 
it  contained  twenty,  acres."  The  passage  referred  to  is, 
"  If  one  grant  in  this  manner  all  my  meadow  in  D.,  con- 
taining ten  acres,  whereas  in  ti'uth  his  meadow  there 
doth  contain  twenty  acres,  it  seems  this  is  a  good  grant 
for  the  whole  twenty  acres"  (6).  Doivtie's  case  (c). 
Doe  V.  Hvibard{d),  Wood  v.  Iioicclife{e)y  and 
Broom's  Maxims  (/)  were  referred  to. 

It  is  submitted  also  that  the  Orders  in  Council  con- 
template only  the  leasing   of  a  forfeited  run   in   its 


(a)  11  M.  &  W.  183  ;  see  also  Barton  v.  Dawes,  10  C.  B.  261 ; 
19  L.  J.  C.  P.  302. 

(6)  p.  248.  (c)  2  Rep.  24. 

(rf)  15  Q.  B.  241 ;  20  L.  J.  Q.  B.  61.  (c)  6  Exch.  407. 

(/)  [4th  Ed.,]  p.  604. 
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entirety,  and  not  the  dividing  them  in  any  way. 
Sections  11,  12,  and  18  of  Chapter  11  were  referred  to. 
The  12th  section  confers  a  power  to  lease  a  run  akeady 
described.  It  provides  that  it  shall  be  competent  for 
any  person,  &c.,  "to  purchase  anew  the  lease  of  such 
run  ;  "  and  sealed  tenders  are  to  be  sent  in  by  persons 
"  disposed  to  enter  into  competition  for  the  said  lease; 
and  every  tender  shall  state  the  term  of  years  for  which 
it  is  proposed  to  take  the  said  run,*'  &c.  The  section 
clearly  contemplates  the  reletting  of  the  same  runs  that 
had  become  forfeited,  and  not  any  division  of  them. 
[Wise^  J.  Has  it  not  been  understood  that  that  section 
applies  only  to  cases  of  pre-emption  ?J 

It  is  also  to  be  remembered  that  Denny  and  Keating 
occupied  18  miles,  and  so  did  Iteid  and  the  suppliant ; 
and  there  have  been  expensive  improvements  on  the 
portions  afterwards  sold  as  D  and  E ;  and  that  the 
Government  always  intended  and  announced  that  the 
entire  block  A  and  C,  so  occupied  and  forfeited,  should 
be  offered  again. 
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The  Attorney   General,  the  Solicitor   General^  and 
ButleVy  who  appeared  for  the  Crown,  were  not  called  on. 


Stephen,  C.  J.  I  am  of  opinion  that  the  plaintiffs 
claim  is  unfounded,  and  that  the  verdict  must  be  entered 
for  the  Crown.  This  case  when  looked  at  in  all  its  cir- 
cumstances is  very  plain  ;  but  it  has  been  complicated 
by  small  facts  with  which  we  have  nothing  to  do. 
Where  a  person  conveys  a  well  known  property  as  a 
farm,  and  describes  it  as  containing  a  greater  or  less 
number  of  acres  than  it  really  does,  such  incorrect 
description  of  acreage  can  be  rejected,  and  the  property 
pass  under  the  general  description  by  which  it  is  known. 
The  application  of  this  principle  in  the  present  case  is, 
I  think,  as  plain  as  possible,  when  the  facts  are  properly 
understood. 

The  facts  are  as  follows : — The  two  rivers,  Murrum- 
bidgee  and  Billabong,  run  somewhat  parallel  to  each 
other — the  former  lying  to  the  north,  and  the  latter  to 
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1865.  the  south.  There  were  a  number  of  frontage  runs  on 
Campbexl  ^^^  northern  side  of  the  Billabong,  and  on  the  southern 
side  of  the  Murrumbidgee.  The  land  between  these  two 
classes  of  runs  is  a  large  plain  called  the  Murrumbidgee 
plains.  The  Crown  intended  to  lease  out  this  inter- 
mediate country  as  back  runs  to  these  frontage  runs 
already  referred  to.  It  was  thought  that  if  the  whole  of 
this  intermediate  country  were  divided  between  them, 
each  would  obtain  a  back  run  of  about  the  depth  often 
miles.  It  appears  accordingly  that  the  back  runs  of  the 
runs  fronting  the  Billabong  are  described  as  bounded  on 
the  north  by  the  southern  extremity  of  the  back  runs  of 
the  runs  fronting  the  Murrumbidgee.  But  it  is  quite 
plain  that  the  Government  only  intended  to  give  to 
either  sets  of  frontage  runs,  blocks  with  a  depth  as  was 
supposed  of  about  ten  miles.  Tenders  therefore  were  in 
March,  1851,  invited  for  this  country,  of  wldch  the  land 
in  dispute,  called  Coonargo,  blocks  A  *and  C,  formed  a 
portion. 

It  appears  that  the  two  blocks  were  originally  named 
Coonargo,  block  A  and  block  C,  respectivel}',  by  the 
Government  itself;  but  in  so  naming  them,  the  Govern- 
ment also  in  the  same  advertisement  gave  a  description 
of  those  blocks;  in  other  words,  announced  unmis- 
takably that  the  land  so  named  indicated  a  pai'ticular 
area  and  no  more  ;  that  is,  as  in  every  other  instance,  10 
miles  long  by  a  certain  breadth.  Messrs.  Denny  and 
Keating,  the  original  tenderers,  adopted  and  repeated 
this  description.  The  land  moreover  was  oflFered  to  the 
public  by  this  description.  But  after  this,  both  after 
the  advertisement  and  after  the  receipt  of  the  tender, 
the  Government  received  a  description  from  its  surveyor, 
by  which  it  appeared  that  Coonargo,  blocks  A  and  C,  as 
shown  on  the  ground,  were  nearly  twice  as  large,  because 
the  length  of  the  side  lines  was  really  18  instead  of  10 
miles,  and  thereupon  Government  accepted  the  tender 
for  these  runs  by  the  new  description — that  is,  for  one 
described  as  containing  80,000  instead  of  48,000  acres, 
and  for  the  other  as  containing  55,000  instead  of  32,000 
acres.   A  few  years  after  this,  however,  Messrs.  Denny 


CASES  AT  LAW. 


155 


and  Keating  (it  not  being  clear  that  they  even  occupied 
the  land  by  the  new  description)  forfeited  the  blocks. 
The  Govex'nment  then  advertised  them  as  before,  by  the 
old  description,  giving  the  same  names  (Coonargo, 
blocks  A  and  C),  or  with  a  slight  and  immaterial 
variation,  but  stating  the  length  as  ten  miles  and  the 
area  as  originally  mentioned.  The  suppliant,  or  rather 
Messrs.  Reid  and  Hnon  from  whom  he  claims,  there- 
upon tendered  for  the  blocks  by  that  description.  What 
was  that,  but  admitting  that  ''  Coonargo,  blocks  A  and 
C,"  as  so  described  by  the  diminished  length  and  area, 
was  the  land  offered  and  which  he  sought  to  obtain?  The 
Government  finall}'  accepted  the  tender  by  the  self-same 
description ;  and  these  things  being  so,  the  undisturbed 
occupation  afterwards  of  the  blocks,  to  the  enlarged 
extent  by  Messrs.  Reid  and  Huon,  proves  nothing. 

It  seems  to  me  that  although  the  Government  adver- 
tised the  two  blocks  as  "forfeited,"  the  Crown  cannot 
be  held  to  have  thereby  meant  the  lands  as  occupied  by 
Messrs.  Denny  and  Keating  ;  nor  even  as  held  by  them, 
under  the  descriptions  furnished  in  the  letter  of  the 
Chief  Commissioner  of  Crown  lands,  and  notified  in  the 
Gazette  of  the  11th  August,  1852.  For  the  reverse  is 
shown  by  the  new  offer  and  tender,  which  described 
these  blocks  by  the  diminished  areas  and  lengths.  Nor 
does  any  argument  arise  from  the  fact  that  in  Towns- 
liend^s  maps  the  two  are  represented  by  larger  areas.  It 
is  a  mere  question,  what  was  the  contract  and  trans- 
action between  the  suppliant  or  his  predecessor,  and  the 
Government,  as  evidenced  by  the  negotiations  between 
them.  The  land  in  excess,  in  my  opinion,  was  not  in- 
cluded or  intended  to  be  included  in  the  leases ;  and  if 
the  parties  were  before  a  Court  of  Equity,  that  Court 
would  not  cause  the  lease  to  be  amended  so  as  to  include 
such  excess,  because  no  intention  to  include  such  excess 
existed  either  on  the  one  side  or  the  other. 

I  am  of  opinion,  therefore,  that  the  Crown,  both  in 
law  and  equity,  had  a  right  to  sell  the  excess,  called 
Coonargo,  blocks  I)  and  E,  and  so  that  the  verdict 
must  be  entered  for  the  defendant. 


1865. 
Campbell 

V. 

The  Queen. 


V. 

The  Queen. 


166  SUPREME  COURT  REPORTS. 

^  1865.  As  to  block  B,  which  has  been  always  occupied  since 

Campbell  it  was  first  offered,  and  the  tender  accepted  in  1851, 1 
doabt  much  whether,  even  in  that  case,  the  Government 
might  not  disturb  the  owner  in  the  occupation  of  the 
country  in  excess  of  the  ten  miles. 

Wise,  J.  I  am  of  the  same  opinion.  'The  contract 
relied  on  is  in  writing.  It  is  the  tender  and  acceptance  of 
the  11th  of  September,  1857.  It  is  headed,  "Adjusted, 
Forfeited,  and  Vacated  Runs,"  and  is  as  follows : — [His 
Honor  read  the  notice  in  the  Gazette  of  that  date.] 
That  notice  referred  to  a  large  number  of  runs.  It  did  not 
define  what  was  adjusted  or  forfeited;  but  all  these  runs 
were  headed  with  this  description ;  and,  therefore,  by  a 
necessar}'  rule  of  construction,  the  words  adjusted  and 
forfeited  showed  the  purchasers  what  these  runs  were,  and 
they  pui*chased  by  the  description  and  not  by  the  name. 
It  was  not  a  private  sale;  but  a  public  notice  was  given  to 
all  the  world, — to  persons  who  knew  as  well  as  those  who 
did  not  know  the  subject  matter.  It  is  clear  that  persons 
competing  for  these  runs  would  be  guided  by  this 
description,  and  would  tender  accordingly.  Shall  a 
person  who  happened  to  know  that  previously  the  same 
description  of  48,000  acres  meant  80,000,  therefore, 
become  entitled  to  the  latter  quantity  when  the  other 
competitors  only  supposed  that  the  run  contains  48,000 
acres  ?  If  you  look  at  the  name  only,  there  is  evidence 
that  at  one  time  it  had  a  depth  of  ten  miles,  at  another 
of  eighteen  miles.  The  question  is,  what  the  one  party 
tendered  for,  and  the  other  party  accepted.  If  there 
were  a  clear  difference;  if  the  one  party  meant  one  thing 
and  the  other  party  meant  something  else  ;  I  am  at  a 
loss  to  know  how  a  Court  of  Law  or  of  Equity  could 
interfere.  According  to  the  argument  for  the  plaintiff, 
because  he  knew  in  his  mind  that  the  Government 
ought  to  have  described  the  land  differently,  he  is  to 
obtain  something  quite  contrary  to  his  contract.  In 
strict  law  the  plaintiff  is  not  entitled  to  succeed.  I  trust 
it  will  not  be  considered  that  questions  of  this  kind  are 
to  be  considered  as  compoimd  questions  of  law  and 
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equity.     In  questions  of  specific  performance  a  Court  of        1865. 

Equity  can  decree  a  performance   of  a  contract  with  "  CAMPBELir 
compensation.     How  can  a  Court  of  Law  carry  out  such  ^' 

principles?  TheQuBEK. 

Judgment  for  the  Crown. 


The  Queen  against  Douglass.  June  30. 

OPECIAL  case  reserved  for  the  consideration  of  the  An  acquittal 
Judges,  under  18  Vic,  No.  8.  <^^  »  chaijgeof 

„  mi  •        •  ..11/.  feloniously 

ibis  prisoner  was  tried  before  me  at  the  late  Goul-  assaulting 

bum  Assizes,  on  a  charge  of  felonious  assault  with  ^thlntS 
intent  to  murder,  by  throwing  down  earth  upon  the  Jjaurder,  is  not 
prosecutor  who  was  at  the  bottom  of  a  gold  shaft,  and  infori^ti^ 
he  was  acquitted  on  a  direction  from  me  that  it  was  ^°^  *  common 
essential  to  the  felony  that  the  prisoner  should  have  battery. 
actually  meditated  murder.     He  was  then  indicted  for  a 
common  assault  upon  the  same  facts,  and  put  in  a  plea 
of  autrefois  acquit,  founded  on  his  acquitted  in  the  pre- 
vious case.     The  Crown  took  issue  on  the  plea,  and  a 
jury  was  sworn  to  try  the  question  whether  the  oflFences 
in  the  two  indictments  were  the  same. 

"  There  were  two  counts  in  the  first  indictment,  to 
which  I  refer  as  part  of  this  special  case.  But,  at  the 
time  of  both  trials,  only  the  first  of  those  counts  was 
adverted  to  ;  nor  can  I  now  state  that  I  .was  aware  of 
the  existence  of  the  second  (a). 

(a)  The  first  count  charged  that  the  prisoner  on  the  &c.  at 
Young,  &c.,  feloniously,  unlawfully,  and  maliciously  did  assault  one 
Ah  Look,  and  by  throwing  earth  and  soil  into  a  certain  excavation 
in  the  ground,  in  which  the  said  Ah  Look  then  was,  did  attempt  to 
suffocate  the  said  Ah  Look,  with  intent  thereby  then  felonioiisly 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  the  said 
Ah  Look, 

The  second  count  charged  that  the  prisoner  feloniously,  wilfully 
and  maliciously,  in  and  upon  the  said  Ah  Look,  did  make  an  assault! 
And  him  (the  said  Ah  Look)  did  beat,  wound,  and  iUtreat  with 
intent  thereby  then  feloniously,  wUfully,  and  of  his  malice 'afore- 
thought, to  kill  and  murder  the  said  Ah  Look, 

The  second  information  charged  that  the  prisoner,  in  and  upon  one 
Ah  Look,  did  make  an  assault,  and  him  (the  said  Ah  Look)  did  then 
beat,  wound,  and  illtreat,  and  other  wrongs  to  the  said  Ah  Look 
then  did. 
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___^^'  "  ^  ^^^^  ^^^  i^^y  ^^  ^y  charge  that  the  two  oflFences 

The  Queen  were  essentially  different,  and  that  the  prisoner  could 
Douglass.  ^^*  ^^  ^^^  ^^^*  indictment  have  been  found  guilty, 
merely  on  the  evidence  which  would  sustain  a  charge  of 
assault,  or  assault  and  battery.  The  intention  to  kill  in 
the  former  case  being  the  main  ingredient  and  consti- 
tuting a  felony,  whereas  in  the  latter  that  intention  was 
whoUy  immaterial,  and  that  he  could  not  in  the  first 
case,  on  any  evidence,  have  been  convicted  of  assault. 
Upon  this  charge  the  jury  returned  a  verdict  for  the 
Crown. 

**  At  the  request  of  the  prisoner's  counsel  Ireservedthe 
question,  whether  this  charge  was  correct,  and  whether 
the  verdict  ought  or  not,  under  the  circumstances,  to 
have  been  in  the  prisoner's  favor  on  the  plea  of  autrefois 
acquit. 

Alfred  Stephen,  C.  J." 
Sydney,  16th  June,  1865. 

Isaacs  for  the  prisoner.  The  felony  charged  in  the 
first  information  included  an  assault  of  which  he  might 
on  that  information  have  been  convicted,  and,  therefore, 
on  the  second  information  he  was  entitled  to  judgment 
on  the  plea  of  autrefois  acquit.  He  referred  to  Bird's 
case  (a),  Elrington's  case  (6),  Wright's  case  (c),  Chray's 
ca8e(d),  and  Archhold's  Criminal  Pleading  («?). 

Windeyer,,  who  apj)eared  for  the  Crown,  was  not 
called  upon. 

Stephen,  C.  J.  I  am  of  opinion  that  our  judgment 
must  be  for  the  Crown.  The  prisoner  in  the  first  coimt 
of  the  fii'st  information  was  charged  with  feloniously 
attempting  to  sufiFocate  with  intent  to  murder,  which  is 
made  a  felony  by  the  1  Vic,  c.  85,  sect.  3  ;  in  the 
second,  w4th  beating,  wounding,  and  illtreating  with  the 
same  intent.  On  this  information  there  was  an  acquittal. 
The  special  case  goes  on  to  state  that  the  prisoner  was 

(a)  2  Den.  94 ;  20  L.  J.  M.  C.  70.     {b)  8  Jur.  N.  S.  97 ;  81  L.  J.  M.  C.  14. 
(c)  2  F.  &  F.  321.  ((0  33  L.  J.  M.  C.  78.  (c)  p.  629. 
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then  charged  in  a  second  information  with  a  common         1865. 

assault.    Under  such  circumstances,  it  seems  tome  clear    The  Qubbn 

that  he  could  not  have  been  convicted  on  the  first  infor-     ^    ^• 

Douglass. 

mation,  on  the  same  evidence  which  would  have  sus- 
tained a  conviction  upon  the  second  information; 
because,  even  if  on  the  first  trial  it  had  been  proved  that 
he  assaulted  and  beat  the  prosecutor,  he  could  not  have 
been  convicted,  unless  it  was  also  proved  that  he  did  so 
with  intent  to  murder. 

It  is  unnecessary  to  discuss  the  policy  of  repeating  tlie 
very  useful  provisions  contained  in  the  eleventh  section 
of  the  1  Vic,  c.  85,  which  remained  in  the  statute  book 
for  thirteen  years,  and  under  which  a  person  could  have 
been  convicted  of  an  assault  when  the  felonious  crime 
charged  included  an  assault,  if  the  evidence  warranted 
such  finding.  But  as  the  law  now  is,  I  am  of  opinion 
that  on  the  information  for  the  felony  the  prisoner 
could  not  have  been  found  guilty  of  the  misdemeanor. 

But  a  diflBculty  has  suggested  itself  to  me,  which  I  think 
it  right  to  mention.  I  have  said  that  the  second  infor- 
mation contains  a  charge  of  a  common  assault;  but  on 
referring  to  that  information,  I  find  that  the  words  used 
are  "beat,  wound,  and  illtreat.'*  The  second  count  of 
the  first  information,  which  is  framed  on  the  second 
section  of  the  1  Vic,  c  85,  also  uses  the  same  words, 
•*  beat,  wound,  and  illtreat."  By  the  fifth  section  of  the 
Better  Prevention  of  Offences'  Act  (a),  if  on  the  trial  of 
any  information  for  any  felony,  except  murder  and  man- 
slaughter, where  the  information  shall  allege  that  the 
defendant  did  cut,  stab,  or  wound  any  person,  the  jur}^ 
shall  be  satisfied  that  the  defendant  is  guilty  of  the 
cutting,  stabbing,  or  wounding  charged  in  such  infor- 
mation, but  are  not  satisfied  that  the  defendant  is  guilty 
of  the  felony  charged,  the  jurj'  may  acquit  of  the  de- 
fendant of  such  felony,  and  find  him  guilty  of  unlaw- 
fully cutting,  stabbing,  or  w^ounding.  The  doubt  I 
have  entertained  is  whether,  as  the  second  count  of  the 
first  information  charges  a  beating,  wounding,  and  iU- 
treating,.the  prisoner  could  not  at  the  first  trial  have 
(a)  16  Vic,  No.  18. 
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1865.  been  found  guilty  on  such  information  of  imlawfullj 
The  Queen  wounding.  If  80,  it  would  seem  that  he  could  have  been 
^    ^  found  ffuilty  on  that  count  of  the  oflFence  with  which  he 

IS  charged  m  the  second  mformation.  This  circum- 
stance of  the  word  wounding  being  inserted  in  the 
second  information  was  not  noticed  at  the  trial,  nor  till 
now ;  and  if  it  had  been  noticed,  the  word  might  have 
been  struck  out.  It  would  be  better  if,  in  informations 
for  an  assault,  the  word  wound  were  omitted.  It  will 
be  found  in  the  old  precedents  ;  but  as  the  law  has  been 
so  much  altered,  that  word  being  now  a  word  of  sub- 
stance should  not  be  used.  On  the  special  case  as  stated, 
we  are  clearly  of  opinion  that  there  must  be  judgment 
for  the  Crown. 

Wise,  J.  The  last  point  mentioned  in  the  judgment 
of  his  Honor  the  Chief  Justice,  was  not  taken  at  the 
trial.  If  it  had  been  then  taken,  a  nolle  prosequi  might 
.  have  been  entered  as  to  this  count ;  and,  therefore,  it 
being  a  technical  difficulty  (which,  if  then  discovered, 
might  have  been  cured),  I  do  not  think  that  the 
prisoner  should  have  any  benefit  from  it. 

The  second  information  seems  to  me  to  be  good,  and 
not  to  be  vitiated  by  the  addition  of  the  word  wounding. 

Hargrave,  J.  I  am  also  of  opinion  that  the  prisoner 
could  not  have  been  convicted  of  an  assault  upon  the 
second  count  of  the  first  information,  and  that,  therefore, 
the  present  conviction  must  be  affirmed. 

Conviction  sustained. 
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HiCKEY  against  The  Queensland  Sheep  Investment 

Company  (Limited)  (a).  June  23. 


s 


IR   W.  Manning^  Q.  C,  and  Milford  moved  on  Anagreemefit 


behalf  of  the  defendants  to  make  absolute  a  rule  ^  >^«/er,  not 
to  set  aside  an  award  in  the  above  case.  referees,  does 

By  a  contract  dated   the   22nd  April,  1864,  the  J^f^*;^^"''* 
plaintiff  sold  to  the  defendants  certain  stock  and  stations  mission,  and 
belonging  to  him,  on  the  Darling  Downs,  in  the  colony  ^^^*,ntlde 
of  Queensland.     One  clause  of  the  contract  provided  a  rule  of 
that  "any  matter  in  diflference  between  the  parties,  and 
any  persons  claiming  or  to  claim  under  them  respec- 
tively, respecting  the  construction  of  these  presents,  or 
any  act  or  default  done  or  committed  by  virtue  of  or 
under  these  presents,  shall  be  referred  to  the  arbitra- 
tion of  two  persons,  one  to  be  named  by  the  said  E,  A. 
Hickey,  and  the  other  by  the  financial  agent  at  Sydney 
of  the  said  Company,  for  the  time  being ;  and  such 
arbitrators  shall  have  power  to  appoint  an  umpire,  and 
the  costs,  charges,  and  expenses   of,  and  incident  to, 
the  arbitration,  shall  be  in  the  discretion  of  the  arbi- 
trators or  umpire." 

This  clause  was,  on  the  12th  of  September,  1864-, 
made  a  rule  of  Court  on  the  application  of  the  plaintiff. 

A  bill  in  Equity  having  been  filed  by  the  defendants 
on  their  motion,  an  order  was  made  on  the  28th  of 
October  by  the  Primary  Judge,  restraining  Hickey 
from  appointing  a  sole  arbitrator,  and  from  proceeding 
in  such  reference,  unless  he  assented  to  the  defendants 
appointing  an  arbitrator  to  act  on  th^ir  behalf ;  and 
upon  such  assent  being  given,  the  arbitration  was  to 
proceed. 

In  pursuance  of  that  order  it  was  agreed,  on  the  4th 
of  November,  between  the  parties  to  refer  the  matters  in 
dispute  to  certain  specified  arbitrators,  and  an  umpire  to 
be  appointed  by  them.    The  arbitration  was  proceeded 

(a)  Before  SUphen,  C.  J.,  and  Wiw,  J. 
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HiCKXT 
V. 

The 
Queensland 

Sheep 

Investment 

Company 

(Limited). 


with ;  and  the  award,  which  it  was  the  object  of  the 
present  motion  to  set  aside,  was  made  on  the  Ist  of 
March,  1865. 

Martin,  Q.  C.  (Barley  with  him),  took  a  preliminary 
objection,  that  the  submission  under  which  the  award 
had  been  made,  had  never  been  made  a  rule  of  Court. 
The  only  thing  made  a  rule  of  Court  was  the  agreement 
to  submit.  But  this  latter  was  so  made  a  rule  of  Court 
before  the  actual  submission  existed.  For  the  rule  of 
Court  was  obtained  on  the  1 2th  of  September.  But  the 
submission  and  the  appointment  of  the  arbitrators  and 
the  umpire  are  in  writing,  dated  the  4th  of  November, 
1864.  In  the  very  recent  case  of  Ex  parte  Glaysher  (a), 
it  was  held  that  the  Court  will  not  make  a  parol  sub- 
mission a  rule  of  Court,  although  that  parol  submission 
is  made  in  pursuance  of  a  previous  written  agreement 
to  refer. 

Sir  W,  Manning,  Q.  C,  and  Milford  contra.  As 
Eickey  himself  caused  the  original  submission  or  con- 
tract to  be  made  a  rule  of  Court,  he  thereby  misled  the 
defendants,  and  cannot  now  be  heard  to  take  such  an 
objection.  Although  perhaps  the  Court  ought  to  have 
refused  to  make  such  a  document  a  rule  of  Court,  yet 
having  been  so  made,  the  Court  has  jurisdiction.  The 
Court  will  recognise  their  subsisting  rule,  unless,  or 
until,  it  is  set  aside.  In  Ex  parte  Glaysher  (b)  the 
agreement  to  recover  was  never,  as  here,  made  a  rule  of 
Court.  Mr.  Russell  (c),  after  stating  that  when  the  arbi- 
trators are  not  named  in  the  agreement  to  refer,  it  can- 
not be  considered  a  complete  submission,  as,  until  the 
arbitrator  is  determined,  there  is  no  one  who  has  the 
binding  authority  to  decide  the  questions  submitted, 
says,  *'when  the  agreement,  though  not  naming  the 
referees,  provides  for  their  appointment  in  a  particular 
manner,  and  they  are  afterwards  so  appointed,  though 
contrary  to  the  will  of  one  of  the  disputing  parties,  this 
has  the  same  effect  as  if  the  referees  were  named  in  the 
clause  itself.     And  an  award  made  by  such  referees  will 

(a)  34  L.J.  Ex.  41.  (6)  9  Dowl.  P.O.  639. 

(c)  On  Arbitration,  p.  62  (3rd  Ed.) 
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be  enforced/'    The  authorities  for  this  proposition  are 
Haddon  v.  Roupdl  (a),  and  Woodcraft  v.  Jones  (6). 

Martin,  Q.C.,  in  reply.  The  question  is,  what  is  the 
submission  to  arbitration ;  it  is  not  the  agreement  to 
submit,  but  the  submission  that  takes  place  under  that 
agreement.  The  agreement  cannot  be  made  a  rule  of 
Court.  [Stephen,  C.J.  In  the  rule  the  agreement  is 
called  an  "  agreement  or  submission."] 

Stephen,  C.  J.  I  am  of  opinion  that  the  mode  in 
which  the  rule  is  drawn  up  does  not  affect  the  question. 
At  all  events  there  is  no  estoppel;  and  we  are  of 
opinion,  both  on  principle  and  on  the  authority  of  Ex 
parte  Glayaher,  that  unless  the  actual  submission,  as 
well  as  the  agreement  to  submit,  be  made  a  rule  of 
Court,  we  have  no  jurisdiction.  As  to  Haddon  v. 
Boupdl  it  has  no  application.  For,  in  that  case,  no 
point  was  taken  as  to  the  submission  not  having  been 
made  a  rule  of  Court,  and  it  did  not  appear  that  in 
fact  the  submission  was  not  so  made.  Not  to  mention 
also,  although  this  may  not  have  been  material  on  the 
question,  that  in  that  case  there  was  a  clause  in  the 
agreement  making  it  expressly  subject  to  the  pro- 
visions of  the  Common  Law  Procedure  Act.  The 
agreement  to  refer  cannot  be  treated  as  the  submission; 
and  it  is  necessary  to  make  the  submission  a  rule  of 
Court  before  the  Court  can  interfere. 

Wise,  J.  I  think  the  point  is  quite  clear  on  principle, 
even  without  the  authority  of  Ex  parte  Glayaher. 
The  Court  is  to  interfere  on  the  submission  being 
made  a  rule  of  Court;  but  there  can  be  no  submission, 
unless  the  i)arties  are  named  to  whom  the  matter  is 
referred. 

Rule  discharged  without  costs. 


1865. 

HlOKEY 
V. 

The 
Queensland 

Sheep 

Investment 

Company 

(Limited). 


(o)  9  C.B.N.S.  683. 


(&)  9  Dowl.  638. 
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July  1.  Ex  parte  Hamilton. 

Where  a  CfTEPHEN  moved  to  make  absolute  a  rule  nisi  for 

S^^ns^n*^  ^  prohibition  at  Common  Law  to  restrain  certain 

der  the  Si^all  j  ustices  sittin^r  in  Petty  Sessions,  under  the  Small  Debts 
madman  order  Act  (tt),  at  WoUongong,  and  the  Municipal  Council  of 
against  A.  for  central  Illawarra,  from  proceeding  upon  and  in  respect 
of  r^  due  of  a  certain  decision  or  order  made  by  the  justices, 
upon  certain  rpj^^  question  sou£:ht  to  be  raised  was  whether  the 
premises,  ^  .        .  ®         .  i       i      • 

undertheSist  applicant  coming  into  a  house  or  lands,  m  respect  of 

MunicipaH-'**  which  rates  were  due  for  past  years,  was  liable  for  the 
ties  Act,  the  amount  Under  the  Municipalities  Act  as  for  a  debt 
tointerfereby  The  justices  had  decided  that  he  was ;  but 

prohibition, 

there^was  no  Sir  W.  Manning,  Q.C.,  who  appeared  for  the  Munici- 

evidence  to  pality,  now  objected  that,  as  the  Court  of  Petty  Sessions 

was  a  tenant,  had  jurisdiction  over  the  person  of  the  applicant,  and 

proprietor,  or  ^^jy^  ^^^^  ^j^^  subject  matter,  the  Court  would  not  inter- 

occupier  of  ... 

the  premises    fere  by  prohibition,  even  although  it  were  assumed  that 
the  rate"be-     ^^^  decision  of  the  justices  was  wrong, 
came  due. 

Stephen  contra.  The  applicant  is  not  a  person  over 
whom  jurisdiction  is  given  by  the  Municipalities  Act, 
not  being  either  *'  a  tenant,  proprietor,  or  occupier  at 
the  time  of  the  assessment,"  within  the  meaning  of  the 
79th  and  8 1st  sections.  His  goods  and  chattels  may  be 
liable  to  distress,  or  the  rates  may  be  a  charge  upon  the 
premises,  but  it  is  submitted  that  he  cannot  be  sued  for 
the  past  rates.  In  Ex  parte  Bailey  (6)  the  Court 
allowed  affidavits  to  be  used  for  the  purpose  of  showing 
that  there  was  no  evidence  before  the  justice  from 
which  he  could  legally  infer  a  contract  creating  the  re- 
lation of  ma.ster  and  servant  between  the  parties,  and 
thus  negativing  jurisdiction.  So  also  in  AyrUm  v. 
Abbott  (c),  where  thejustices  had  jurisdiction  to  adjudi- 
cate in  cases  of  "  small  tithes,  offerings,  oblations,  and 

(a)  10  Vic,  No.  10.        (6)  3  E.  &  B.  607  j  23  L.  J.M.C.  161. 
(c)  14  Q.6.  1. 
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Hamilton. 


obventions/'  evidence  was  received  to  show  that  the        1^65. 
subject  matter  of  their  adjudication  was  a  mortuary,     Ex  parte 
and  that,  therefore,  such  adjudication  was   without 
jurisdiction.     So  here,  it  is  clear  that  the  applicant 
did  not  come  within  class,  over  which  their  jurisdiction 
extended. 

Stephen,  C.J.  This  Court  of  Petty  Sessions  has 
jurisdiction  over  the  subject  matter  as  was  decided  in 
jEx  parte  Blackhouse  (a),  and  also  over  the  person  of 
the  applicant ;  and  therefore  we  cannot  interfere  by 
prohibition. 

Wise,  J.,  and  Hargrave,  J.,  concurred. 

Rule  discharged. 


RuDD  and  another  against  WiLLANS.  june  21. 

rpHE  first  count  of  the  declaration  stated  that,  in  con-  An  action  will 
-*-     sideration  that  the  plaintifis  would  retain  the  cUent^^ainst 
defendant  as  an  attorney  of  the  Supreme  Court,  &c,  to  hia  attorney 
conduct  the  defence  of  the  plaintiffs  in  an  action  in  the  f^Jiie  or^*  * 
said  Court,  at  the  suit  of  Osborne  and  others,for  reward  yexatioua  ob- 

,  jection,  in 

to  the  defendant  in  that  behalf,  the  defendant  promised  proceedings 

the  plaintiffs  that  he  would  use  due  diligence  about  the  J^^^^^^^  ^^^® 

said  defence,  and  on  being  thereunto  required  by  the  against  the 

plaintiffs  would  offer  no  improper  obstacle  to  an  order  of  change  the 

a  Judge  for  a  change  of  attorneys,  by  substituting  some  .attorney. 

other  attorney  for  and  in  the  place  of  the  defendant  as  is  responsible 

such  attorney  for  the  plaintiffs  in  the  action  brought  ^^e  man****^^ 

against  them.    Averment  of  the  fulfilment  of  all  con-  clerk  of  his 

ditions  precedent.    Breach,  that  the  defendant  broke  his  J^e  oi^f^^" 

promise,  in  this,  that  he  offered  an  improper  obstacle  to  course  of 

an  order  of  a  Judge  for  a  change  of  attorneys, by  substi-  enl^towr^ 

tating  another  attorney  named  Tf .  M.  Miller  for  and  in  *8«"*  ^  *^® 

the  place  of  the  defendant,  as  such  attorney  for  the  oeedinn  in 

plaintifis  in  this  action  brought  against  them,  whereby,  ^****^^^®  ** 

(a)  3  Sap.  Ct.  R.,  C.  L.  S5. 
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1865.         &c.,  alleging,  as  special  damage,  that  in  consequence  of 

RuDD        the  defendant's  neglect  and  delay  the  plaintiffs  were 

and  Miothcr    ^jja^y^  to  go  to  trial  at  a  certain  sittings,  and  were 

WiLLANs.     compelled  to  pay  heavy  costs  in  endeavouring  to  get 

a  postponement 

The  second  count  alleged  that  the  plaintiffs  retained 
the  defendant  to  conduct  the  defence  in  the  action  then 
pending  and  referred  to  in  the  first  count,  and  on  the 
revocation  by  the  plaintiffs  of  their  said  retainer  to 
deliver  up  the  plaintiffs'  papers  connected  with  the  suit 
to  the  attorney  retained  by  the  plaintiffs  in  the  place  and 
stead  of  the  defendant,  and  to  do  all  acts  necessary  for 
a  change  of  attorneys,  according  to  the  practice  of  the 
Supreme  Court,  for  reward  to  the  defendant  in  that 
behalf ;  and  the  defendant  as  and  being  such  attorney 
accepted  the  said  retainer  on  the  terms  aforesaid.  And 
the  plaintiffs  afterwards  gave  due  notice  to  the  defen- 
dant that  they  desired  to  revoke  their  retainer,  and  to 
retain  one  Miller  as  their  Attorney  to  prosecute  the 
defence  of  the  said  action.  Yet  the  defendant,  by 
himself  and  through  his  agents,  without  reasonable  or 
lawful  excuse,  neglected  within  a  reasonable  time  to 
deliver  up  to  the  attorney  retained  in  the  place  of  the 
defendant  the  papers  connected  with  the  suit,  and  negli- 
gently, improperly,  and  unskilfully,  did  certain  acts, and 
negligently  and  improperly  omitted  to  do  certain  other 
acts,  which,  according  to  the  practice  of  the  Supreme 
Court,  were  and  are  necessary  for  changing  attorneys 
in  an  action.  The  special  damage  alleged,  was  that  the 
plaintiffs  were  delayed  in  obtaining  the  change  of  at- 
tomeys,and  by  reason  of  such  delay  an  application  made 
by  them  to  postpone  the  trial  of  the  causewhich  wasthen 
at  issue  was  unsuccessful,  and  they  werecast  in  the  costs 
of  such  application ;  and  also,  they  incurred,  which  they 
would  not  otherwise  have  done,  heavy  expenses  in  pre- 
paring for  the  trial  of  the  cause  which  becejne  a  remanet. 

The  defendant  pleaded  to  the  first  count — 1.  Nan 
assumpsit;  2.  denying  the  breach  of  the  alleged  pro- 
mise, and  alleging  that  he  was  not  guilty  thereof.    To 
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the  second  count — 3.  traversing  the  alleged  retainer ;  1865. 
4.  and  the  due  notice  of  the  desire  to  revoke  the  re-  Rudd 
tainer ;  5.  not  guilty.     Issue  thereon.  ''"^.  ^JJ^*^*' 

The  facts  as  proved  at  the  trial  before  StepJien,  C. J.,  Willans. 
were  as  follows: — The  defendant,  who  resided  at  Wagga 
Wagga,  had  been  the  attorney  of  the  present  plaintiflfs 
in  a  squatting  action  brought  against  the  latter  by  the 
Messrs.  Osborne,  and  had  acted  as  such  attorney  up  to 
the  short  time  after  notice  of  trial  had  been  given  by 
the  Messrs.  Osborne,  for  the  November  sittings,  1863. 
The  cause  was  set  down  for  the  12th  of  November. 
But  after  receiving  notice  of  trial,  namely,  on  the  28th 
of  October,  the  plaintiffs  com  municated  to  the  defendant 
that  their  chief  witness,  a  Mr.  Berry,  the  Government 
surveyor,  lived  at  Albury,  and  that  he  had  said  to  them 
that  he  could  not  get  up  their  case  unless  they  changed 
their  attorney  and  appointed  Mr.  Milleo\  of  Albury,  as 
their  attorney  instead  of  the  defendant.  The  latter  at 
once  expressed  his  concurrence,  and  asked  them  to  give 
him  a  written  authority  to  that  effect.  On  the  same 
i3ay  the  defendant  wrote  to  Mr.  Miller,  asking  him  to 
take  the  necessary  steps  to  change  the  attorneys.  He 
also,  on  the  same  day,  wrote  to  Mr.  Iceton,  his  Sydney 
agent,  acquainting  him  with  the  circumstances,  and 
asking  him  to  assent.  Mr.  Levy,  the  Sydney  agent  of 
Mr.  Miller,  received  from  the  latter  a  letter  of  in- 
structions dated  the  30th  of  October,  to  bring  about  the 
change  of  attorneys.  This  letter  enclosed  the  de- 
fendants letter  to  Miller  of  the  28th  of  that  month. 
Levy  thereupon  saw  Iceton  and  asked  him  to  consent, 
when  the  latter  said  that  he  must  take  his  own  course; 
Levy  thereupon  took  out  a  summons,  returnable  before 
Milford,  J.,  sitting  in  Chambers,  on  the  6th  of  Novem- 
ber. When  the  summons  was  called  on,  Iceton's 
managing  clerk  objected  that  it  would  have  been  more 
satisfactory  if  the  original  letter  from  the  defendant  had 
beenatta.ched  to  the  aflSdavit  in  support  of  the  summons. 
The  learned  Judge  thereupon  dismissed  the  application 
with  costs,  remarking  that  there  was  apparently  no 
authority  from  the  clients  themselves.    This  w^  the 
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i86S.         grievance  complained  of  in  the  present  action.     It  ap- 

RuDD        peared  in  evidence  that  a  consent  to  change  had  subse- 

and  mother    quently,  that  is,  on  the  1 3th  October,  been  given  by  Mr. 

WiLLANs.      Iceton.     This  decision  of  Milford,  J.,  was  also  reviewed 

by  the  Court,  who  set  aside  the  order  with  costs  aa 

against  the  defendant.     While  Mr.  Iceton'a  managing 

clerk,  who  was  called  as  a  witness  for  the  defendant, 

was  under  examination,  he  was  asked  what  instructions 

he  had  received  from  Mr.  Iceton  with  respect  to  the 

summons  by  Mr.  Levy,   This  evidence  was  objected  to 

and  rejected. 

It  was  contended  for  the  defendant  that  there  was  no 
such  contract  as  alleged  in  the  first,  and  still  less  such  a 
duty  as  alleged  in  the  second  count.  That  the  damage 
(whatever  it  might  be)  was  the  result  of  the  Judge  s 
erroneous  decision,  for  which  no  action  would  lie,  and 
that  the  objection  was  really  one  taken  by  the  Judge 
and  not  by  the  clerk.  And  also  that  any  opposition 
before  the  Judge  was  the  act  of  Iceton  and  his  clerk, 
for  which  the  defendant  was  not  responsible,  since 
Iceton'a  agency  ceased  the  moment  that  the  defendant's 
employment  as  the  plaintiffs'  attorney  ceased. 

The  learned  Judge  directed  a  verdict  for  the  de- 
dendant  on  the  second  count,  but  was  of  opinion  that 
the  plaintiff  was  entitled  to  recover  in  the  first  count 
He  left  to  the  jury  the  question,  whether  the  defendant 
did  or  not  interpose  an  improper  obstacle  to  the  substi- 
tution of  Miller  for  himself;  and  that,  if  so,  the  plaintiffs 
were  certainly  entitled  to  nominal  damages ;  but  inhis^ 
opinion  they  were  entitled  also  to  substantial  damages— 
that  is,  to  all  expenses  reasonably  incurred  by  them  in 
consequenceof  the  orderto  changenothaving  been  made 
on  the  6th  of  November.  His  Honor  als  o  ruled  that  the 
defendant  was  responsible  for  the  acts  of  Iceton  and  his 
clerk,  and  that  the  objection  taken  was  wrong,  because 
Iceton  had  at  that  time  a  similar  letter  in  his  own  pos- 
session. His  Honor  reserved  of  the  question  the  suf- 
ficiency of  the  first  count,  and  of  the  defendant's  liability 
for  the  dismissal  of  the  summons  by  the  Judge ;  and 
also  whether  the  defendant  was  responsible  for  the  act  of 


and  another 

V, 
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Iceton  in  violation  of  his  instructions  not  to  oppose  or        1865. 
delay  the  changing  of  attorneys  in  the  case.  Rudd 

The  jury  accordingly  found  a  verdict  for  the  plaintiff. 

Scdomona,  for  the  defendant,  now  moved  accordingly 
for  a  rule  nisi  to  set  aside  the  verdict  and  enter  it  for  ^^1864.'  ' 
the  defendant,  or  to  enter  a  nonsuit,  or  for  a  new  trial. 
It  is  submitted  that  what  was  said  by  Mr.  Iceton  to  his 
clerk  was  admissible,  as  the  country  attorney  cannot  be 
considered  to  be  bound  by  the  clerk  of  his  town  agent 
when  acting  contrary  to  his  instructions.  How  can  he 
know  the  clerks  whom  bis  agent  may  employ  ?  He 
referred  to  Cornelius  v.  Harrison  (a),  and  Malin  v. 
Greenway  (b).  He  also  argued  that  no  such  duty  as 
was  alleged  in  the  first  count  existed ;  that  the  de- 
fendant was  not  responsible  for  the  act  of  the  Judge  ; 
and  that  the  damages  were  excessive,  and  estimated 
on  a  wrong  principle. 

Stephen,  C.J.  On  the  question  of  the  admissibility 
of  the  evidence  of  the  instructions  given  by  Mr.  Iceton 
to  his  clerk,  I  am  at  once  prepared  to  give  judgment. 
I  am  most  clearly  of  opinion  that  both  the  defendant 
and  Mr.  Iceton  are  responsible  for  the  act  of  Mr. 
Iceton's  clerk,  and  are  estopped  from  disputing  his 
authority.  Evidence,  therefore,  of  any  instructions  given 
by  Mr.  Iceton  to  his  clerk,  is  utterly  inadmissible  for 
the  purpose  of  exonerating  the  defendant.  Any  other 
doctrine  must  be  fatal  to  the  practice  of  allowing  any 
business  to  be  conducted  by  an  attorney's  clerk.  I 
assent  to  the  doctrine  as  laid  down  by  Mr.  Pvlling  (c). 
"The  town  agent  in  an  action  binds  the  client  in  every 
thing  he  does,  in  the  ordinary  course  of  business  as  such 
town  agent  in  the  cause  or  proceedings  in  which  he  is 
engaged ;"  and  thus,  for  instance,  where  an  attorney 
suffered  judgment  by  default,  the  Court  would  not 
allow  the  matter  to  be  questioned  by  the  client.  If  the 
attorney  acts  contrary  to  the  instructions  of  his  client, 
the  remedy  of  the  latter  is  against  the  attorney.    But  a 

(a)  2  F.  &  F.  759.  (^  10  L.  J.  Ch.  26. 

(e)  Law  of  Attorneya,  p.  445. 
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1^^'  rule  will  be  granted  on  three  grounds — first,  that  no 
such  duty  or  liability  exists  or  arose  out  of  the  relation 
of  attorney  and  client,  as  is  relied  on  in  the  first  count; 
secondly,  that  if  it  did  arise,  yet  there  was  no  evidence 
of  any  breach  of  such  duty  or  liability  by  the  defen- 
dant, because  the  dismissal  of  the  summons  to  change 
attorneys  was  the  act  of  the  Judge,  for  which  the  defen- 
dant was  not  responsible,  and  because  the  defendant 
was  not  bound  to  do  more  than  he  did,  as  the  relation 
of  attorney  and  client  at  the  time  of  the  application 
had  ceased;  thirdly,  that  no  damage  was  shown  to  the 
extent  given  by  the  jury. 

MiLFORD,  J.  No  doubt  ought  to  be  allowed  to  be 
thrown  on  the  responsibility  of  the  attorney  for  the  act 
of  his  clerk.  The  attorney  is  bound  by  the  act  of  his 
clerk ;  the  country  attorney  by  the  act  of  his  town 
agent ;  and  the  client  by  the  act  of  his  attorney  ;  and 
all  are  bound  by  the  act  of  the  clerk  of  the  town  agent 

Wise,  J.  I  am  of  the  same  opinion.  In  Taylor  v. 
WiUana  (a)  it  is  said,  "  if  the  attorney  leaves  the  con- 
duct of  a  cause  to  his  clerk,  what  the  latter  does  therein 
binds  the  party,  as  much  as  the  act  of  the  attorney  him- 
self." And  in  Griffiths  v.  Williama  (6),  which  was  an 
action  for  unliquidated  damages,  the  defendant  had  paid 
money  into  Court.  The  plaintiffs  attorney  gave  notice 
that  the  payment  was  irregular,  and  that  he  should  not- 
take  the  money  out  of  Court.  But  a  few  days  after- 
wards the  plaintiffs  agent  took  the  money  out,  and  it 
was  held  that  the  plaintiff  was  bound  by  the  act  of  his 
attorney  s  agent  in  town. 

Rule  nisi  accordingly. 

June  21, 1865.  Isooca,  for  the  plaintifi^,  showed  cause  (c).  Admitting 
that  the  defendant  personally  had  not  been  to  blame,  it 
is  equally  clear  that  the  plaintiffs  are  in  no  degree  to 
blame.  They  are  injured  by  the  act  of  the  defendant's 
agent  with  whom  they  are  not  in  privity,  and  of  whom 

(a)  2  6.  &  Ad.  856.  (5)  1  T.  B.  710. 

(c)  Before  Stephen,  C.J.,  and  Wise,  J. 
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in  fact  they  knew  nothing ;  PvUing's  Law  of  Attor- 
neys (a),  RobbiTia  v.  FenneU  (b),WiMbore  v. Bryan  (c), 
lie  Andrew  (d).  The  defendant  must,  therefore,  be 
responsible  for  the  act  of  such  agent.  Here  the  act  of 
the  agent  is  in  violation  of  his  instructions,  but  within 
the  scope  of  his  authority.  He  referred  to  Oriffi^tlis  v. 
Williams  (e),  Ex  parte  Jones  (/),  FranUand  v. 
Cole  (gX  and  Hoby  v.  BuiU  (h).  The  grievance  com- 
plained of  cannot  be  considered  in  point  of  law  the  act 
of  the  Judge,  because  he  was  moved  thereto  by  the 
defendant's  agent 

As  to  the  damages,  it  is  submitted  that  there  was 
ample  evidence  before  the  jury  to  justify  the  verdict, 
And  they  have  not  proceeded  upon  any  improper  prin- 
ciple ;  Creed  v.  Fisher  (i). 

Sir  W.  Manning,  Q.C.,  MaHin,  Q.C.  {Salomons 
with  them),  for  the  defendant,  in  support  of  the  rule. 
The  full  Court  has  decided  that  the  summons  to  change 
the  attorneys  ought  notto  have  been  dismissed.  If  that 
be  so,  the  objection  taken  by  the  defendant's  agent  was 
a  frivolous,  or  at  least  a  futile,  one.  How  then  will  an 
action  lie  against  the  defendant  for  the  mere  taking  by 
his  agent  of  an  objection  of  that  character?  It  was  the 
fault  of  the  Judge  ;  the  agent  putting  him  in  motion. 
The  defendant  was  only  employed,  and  therefore  his 
agent  was  only  employed  to  conduct  the  defence,  that 
is,  until  tlie  action  be  at  an  end,  and  was  not  employed 
to  manage  matters  between  the  client  and  the  defendant 
himself.  [Stephen,  C. J.  Is  not  the  change  of  attorneys 
a  proceeding  in  the  action,  and  connected  with  the  de- 
fence? Did  not  the  retainer  necessarily  extend  to  the 
taking  of  such  a  step?]  It  is  submitted  that  the  dis- 
missal of  the  summons  was  wholly  the  act  of  the  Judge. 
[Stephen,  C.J.  But  it  was  occasioned  by  the  objection 
taken  by  the  defendant  or  his  agent.]    The  proceeding 


(a)  p.  446. 
(c)  8  Price  677. 
(c)  1  T.R.  710. 
{g)  2  Cr.  &  J.  500. 


(t)  9  Exch.  472. 


(6)  11  Q.B.  248. 
(ci)  30  L.  J.  Ex.  403. 
(/)  2  Dowl.  601. 
(A)  3  B.  ft  Ad.  350. 
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to  change  an  attorney  is  one  adverse  to  him;  why  is  he 
not  to  show  cause,  even  an  insufficient  cause.  In  Davies 
V.  Lowndes  (a)  a  most  technical  objection  was  taken ; 
but  the  Court  do  not  say  that  the  attorney  was  wrong 
for  taking  it.  Archbold's  Practice  and  WynTie  v. 
Wynne  (b).    [They  were  here  stopped  by  the  Court  (c).] 


Stephen,  C.  J.  For  the  reasons  just  given,  I  think 
that  a  nonsuit  must  be  entered.  For  although,  for  the 
purposes  of  the  action,the  relation  of  attorneyand  client 
continued,  yet  it  ceased  as  between  them  by  the  dis- 
missal. And  the  proceedings  to  change  the  attorney, 
although  entitled  in  the  cause,  is  one  by  the  client 
against  the  attorney  alone,  not  against  the  opposite 
party  The  latter  need  not  even  have  notice  of  the  ap- 
plication, although  of  course,  after  the  change,  the 
adverse  party  is  entitled  to  notice  of  the  change,  and  of 
the  order  making  it.  No  action  therefore  will  lie  by  the 
clientagainsttheattorney f or  taking  afutile  orvexatious 
objection — at  all  events  as  here,  on  a  supposed  implied 
contract  between  them,  or  on  the  subsisting  duty  arising 
out  of  the  actual  and  terminated  contract.  The  attorney 
when  called  on  to  show  cause  why  he  should  not  be 
changed,  is  entitled  to  make  the  best  defence  he  can ; 
at  all  events,  the  law  does  not  render  him  liable  to  an 
action  for  trying  to  defend  himself,  even  although  such 
defence  be  groundless.  Under  such  circumstances  the 
attorney  is  liable  to  costs,  which  may  be  inflicted  upon 
him  for  improperly  resisting  such  an  application.  If 
the  attorney  resists  the  application,  the  Judge  can  make 
him  pay  the  costs  thereby  occasioned,  or  the  Court  may 
interfere  summarily ;  but  the  law  does  not  make  him 
liable  to  an  action  for  defending  himself,  even  in  an  im- 
proper manner,  in  a  judicial  proceeding  to  which  he  is  a 
party.  Here  the  defendant  was  entitled  to  appear  before 
Mr.  Justice  Milford,  and  although  liable  to  be  mulcted 

(a)  H  C.  B.  808.  (6)  2  Sc.  N.  R.  278. 

(c)  As  to  the  liability  of  an  attorney  for  acts  of  tott^  see  WUUtuM- 
Y.  Smith,*  and  Purvea  v.  LandelLf 


•UC.B.N.S.50e. 


<  12  CL  ft  F.  91. 


CASES  AT  LAW. 


173 


in  costs  for  objecting  to  the  order,  if  the  objection  was 
insufficient,  he  was  not  liable  to  an  action. 

Wise,  J .  I  am  of  the  same  opinion.  The  out-going 
attorney  has  a  right  to  be  heard,  and  may  make  the 
best  defence  he  can,  without  being  liable  to  an  action 
in  a  Court  of  law. 

Nonsuit. 


1865. 


RUDD 

and  another 

V. 

WiLLANS. 


Rapley  against  Mabtin. 


August  18. 

In  1832,if. 
obtained  a 
grant  of  land 
therein  de- 
scribed as 
640  acres. 


rpRESPASS  for  breaking  and  entering  a  close  of  the 

plaintiff,  situate  at  Theresa  Park,  and  breaking 

down  fences,  &c.,  whereby,  &c. 

Fleas. — 1.  not  guilty ;   2.  not  possessed ;   3.  plea  of 

public  right  of  way;  4.  that  the  close  was  the  soil  and  xu  "*ij®**  ^^ 

freehold  of  the  Crown ;  and  the  defendant  being  duly  on  the  north, 

authorised  by  the  Crown  in  that  behalf  entered  on  the  ^^"^6^ 

land, with  servants,  horses, cattle  and  drays,and  because  apot  on  the 

the  fences  were  on  the  land  encumbering  the  same,  the  ing  w^terly 

defendant  being  duly  authorised  a^  aforesaid,  did  tear  43  chains,  and 
1  1         1      7  1       -  1    .  thence  along 

up  and  break  down  the  fences,  doing  no  unnecessary  a  due  south 
damage  as  he  lawfully  might,  which  are  the  alleged  chains^  This 
trespasses.     Issue  thereon.  land  had  been 

At  the  trial  before  Stephen,  C.  J.,  in  November,  1864,  K^tuid, 
the  following  facts  were  proved: — In  the  year  1832,  the  apdtheadver- 
defendant's  father  purchased  the  farm  now  occupied  by  referred  to  in 

M.*8  grant; 
but  in  neither  was  there  a  road  mentioned,  or  a  reservation  of  a  road,  on  the  western 
boundary,  indicated.  In  1835,  a  portion  of  the  unoccupied  land  to  the  west  of  Af.'s 
grant  was  advertised  for  sale,  and  purchased  by  H.  This  portion  was  described, 
both  in  the  advertisement  and  the  deed  of  grant  as  1180  acres,  commencing  at  "M.*h 
north-west  comer;"  and  as  being  bounded  on  the  east  by  a  south  line  of  126  chains; 
this  south  line  divided  M,*s  and  ff.*8  properties.  The  grant  to  H,,  after  specifying 
that  the  south  bonnHary  extended  from  the  east  123  chains,  **  including  one  chain 
for  a  road,"  added  the  following  clause — **  This  lot  is  subject  to  a  road,  one  chain 
wide,  commenciog  ou  the  western  boundary  of  lot  1,  about  fourteen  chains  south 
from  the  river,  extending  thence  in  a  direction  about  S'^uth  70  degrees  east,  to  the 
western  line  of  i/.'«  purchase,  and  thence  southward  along  that  line."  The  adver- 
tisement which  was  referred  to  in  the  gr«nt,  announced  the  same  reservation  of  a 
road.  In  an  action  by  fl.  against  M,  for  trespasses  committed  by  the  latter  on  the 
chain  of  land  thus  reserved,  it  being  conceded  that  at  the  western  continuation  or 
commencing  point  of  this  line  there  was  no  reserved  or  declared  road,  although 
there  had  been  formerly  a  way  used  to  and  from  other  property  belonging  to  H,, 

Held  that  the  land  in  question  was  a  public  highway ;  there  having  oeen,  both 
before  and  after  the  grant  to  JET.,  a  dedication  to  the  public — effectuAtedl)y  the  terms 
of  the  grant  to  ^T.,  at  all  events  as  against  ff. 
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^^^'  the  defendant, then  vacant  Crown  land, from  the  Crown 
Raplet  agents ;  and  in  the  same  year  he  obtained  a  grant  of  it 
Maetin.  ^^®  ^^^^  ^^  there  described  as  640  acres,  bounded  by 
the  Nepean  River  on  thenorth, commencing  at  a  certain 
occupied  spot  on  the  east;  extending  westerly  43  chains, 
and  thence  along  a  due  south  line  155  chains.  The 
southern  boundary,  with  the  eastern,  was  then  given 
in  like  manner,  but  on  these  nothing  turned. 

The  land  had  been  previously  advertised,  and  the  ad- 
vertisement was  referred  to  in  Martinis  grant ;  but  in 
neither  was  there  a  road  mentioned,  or  the  reservation 
(actual  or  intended)  of  a  road,  along  his  western 
boundary,  indicated.  All  the  land  to  the  west,  however, 
was  then  unoccupied — or,  at  all  events,  ungranted  and 
unsold ;  so  that  the  reservation  or  dedication  of  a  road 
along  that  boundary,  if  then  contemplated  by  the  Crown, 
might  have  been  thought  unnecessary  or  premature. 

In  1835,  that  unoccupied  land  or  a  portion  of  it  was 
put  up  for  sale,  and  purchased  by  John  Terry  HugJies — 
to  whom  it  was  accordingly  soon  afterwards  granted. 
The  plaintiff  was  lessee,  under  therepresentativesof  Join 
Teri^y  Hughes,  of  a  portion  of  the  land  contained  in  this 
grant ;  and  the  land  in  dispute  formed  a  portion  of  the 
land  thus  demised.  The  land  purchased  by  John  Terry 
Hughes  was  described  (a),  both  in  the  advertisement  and 
thedeedof  grant,  asllSO  acres,  commencingat  '\Martin's 
north-west  corner ;"  and  as  being  bounded  on  the  west 
(confessedly  and  palpably  a  clerical  mistake  for  east), by 
a  south  line  of  126  chains.  There  could  be  no  doubt, 
therefore,  and  the  fact  was  indeed  admitted,  that  this 

(a)  The  parcels  were  described  as  "  commencing  at  the  north- 
west comer  of  Alexander  Martinis  purchase  of  640  acres,  boanded 
on  the  west  by  a  line  south  126  chains,  on  the  south  by  a  line  west 
123  chains  (iDcluding  one  chain  for  a  road),  on  the  west  by  a  line 
north  so  chains,  on  the  north  by  a  line  east  80  chains,  again  on  the 
west  by  a  line  north  57  chaios  50  links  to  the  Nepean,  and  again  on 
the  north  by  that  river.  This  lot  is  subject  to  a  road  one  chain 
%vide,  commencing  on  the  western  boundary  of  lot  No.  1,  about  14 
chains  south  from  the  river,  extending  thence  in  a  direction  about 
south  70  degrees  east  to  the  western  line  of  Martin's  purchase,  and 
thence  southward  along  that  line,  being  the  land  bold  as  lot  11,  in 
pursuance  of  advertisement  of  12tth  May,  1834,  with  all  the  appur- 
tenances whatsoever,  saving  and  reserving  unto  hb  Majesty,  his 
hnin  and  successors,  all  such  parts  of  the  said  land  as  may  be  hereafter 
Bet  out  for  a  way  or  ways  by  any  person  lawfully  authorised  in  that 
respect,  &c.'' 
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south  line — to  the  extent  here  mentioned — was  identi-         1865. 
cal  with  Martin's  south  line  of  155  chains.     In  other      Rapley 
words,  that  line  divided  the  plaintiffs  (i.c.  Hughes*  8)  and      mabtin 
the  defendant's  properties.     And  the  grant  to  Hughes, 
after  specifying  that  the  south  boundary  extended  from 
the  east  123  chains,"  including pne chain  for  a  road,' 
added  the  following  clause — "  This  lot  is  subject  to  a 
road,  one  chain  wide,  commencing   on  the  western 
boundary  of  lot  one  "  (land  admitted  to  be  to  the  west 
of  Hughes's  purchase),  "  about  14  chains  south  from 
the  river,  extending  thence  in  a  direction  about  south 
70  degrees  east,  to  the  western  line  of  Martin's  pur- 
chase, and  thence  southward  along  that  line." 

That  is  to  say,  a  road  or  right  of  road  was  indicated, 
whether  then  existing  or  to  exist  across  Hughes's  land 
at  its  western  boundary,  running  in  an  easterly  direc- 
tion up  to  Martin's  boundary — and  thence  along  the 
latter,  southward,  the  entire  remaining  length  of  that 
boundary. 

The  advertisement  for  the  sale  of  this  land,  as  in  the 
case  of  Martin,  was  referred  to  in  the  grant;  and  it  an- 
nounced the  same  reservation  of  a  road,  or  right  of  road 
— except  that,more  accurately  (there  being  again  a  mis- 
take of  the  copyist),  its  commencing  point  on  Hughes's 
land  Was  mentioned  as  the  eastern  boundary  of  lot  one. 
That  land,  in  common  with  all  the  country  westward  of 
Hughes's  in  the  district,  was  at  that  time  unoccupied. 
So  also,  it  seemed,  was  the  country  south  of  Huglies's, 
Hence,  it  was  argued  for  the  plaintiff,  there  could  have 
been  no  farms  or  "locations"  in  either  direction,  as  the 
terminating  points  for  a  road.  On  the  other  hand  the 
fact  was  noticed,that  although  the  quantity  of  land  pur- 
chased by  Hughes,  and  stated  to  be  conveyed  to  him, 
was  only  1180  acres,  the  described  area  according  to  his 
grant  proved,  on  actual  measurement,  to  include  1206. 
Except,  however,  as  tending  to  show  that  the  site  of  the 
indicated  road  was  granted  to  Hughes,  although  a  right 
of  way  for  the  public  was  reserved,  or  intended  so  to  be, 
this  circumstance  did  not  appear  to  be  material.  The 
entire  area  of  the  roadway  was  about  fifteen  acres. 

It  was  proved,  that  the  only  trespasses  committed  by 
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I8<^g«  the  defendant  (or,  at  least,  those  complained  of  in  this 
Raplet  action)  were  along  the  I'oadway  or  chain  of  land,  on 
Martin  ^^^  western  boundary ;  and  that  they  were  necessary, 
in  point  of  fact,  for  the  exercise  and  enjoyment  of  his 
supposed  right.  On  the  other  hand,  it  was  conceded 
that  at  the  western  (or  north-western)  continuation  or 
commencing  point  of  this  line— mentioned  in  the 
grant  apparently  as  lot  one — there  was  no  reserved  or 
declared  road ;  although  there  was  formerly  a  way 
used  there  by  the  neighbours,  to  and  from  a  mill 
erected  on  other  property  belonging  to  HugJtea, 

The  jury  found  a  verdict  for  the  plaintiff,  damages 
£10 — it  being  agreed  between  the  parties  that  all 
questions  were  reserved  for  the  Court  in  banc ;  the 
Court  to  have  power  to  draw  inferences  as  a  jury  might, 
and  to  order  the  verdict  to  be  entered  on  the  several 
issues,  either  for  the  plaintiff  or  for  the  defendant,  as 
the  law  might  require. 

November  28,  Darley  now  accordingly  obtained  a  rule  nisi  to  set 
1864,  aside  the  verdict  and  enter  it  for  the  defendant.  On  the 
grounds — 1.  That  the  words  "  subject  to  a  road,"  con- 
tained in  the  grant,  amounted  to  an  exclusion  of  the 
area  or  site  of  the  road  from  the  subject  matter  of  the 
grant.  2.  That  these  words  amounted  to  a  dedication 
of  the  area  or  site  of  the  road  to  the  public  as  and  for  a 
public  highway.  3.  That  the  land  whereon  the  tres- 
passes were  committed  was  Crown  land,  and  the  defen- 
dant entered  thereon  by  the  authority  of  the  Crown. 

^"m^'  Sir  W.  Manning,  Q.C.,  and  Butler,  for  the  plaintiff, 
showed  caused.  The  defendant's  grant  of  his  own  con- 
tiguous land  in  1838,  mentions  no  roadway  or  right  of 
road ;  neither  has  the  Crown  made  any  grant  of  this 
easement  to  him,  or  to  the  public  The  plaintiff's  grant, 
or  rather  in  truth  Hughes's  grant  (the  plaintiff  having 
been  the  latter's  tenant),  is  made  "subject  to  a  road  one 
chain  wide,"  along  the  defendant's  boundary  or  side 
line.  But  this  reservation  is  in  favour  simply  of  the 
Crown  itself.     It  is  not  a  dedication  of  a  road  or  high- 


Martix. 
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way  to  the  public;  still  less  was  it  a  reservation  in  favor        1865. 
of  the  defendant.     In   the   Durham  and  Sunderland       rapley 
Railway  Company  v.  Walker  (a)  it  is  said,  *'It  is  to       ^^  v. 
be  observed  that  a  right  of  way  cannot,  in  strictness,  be 
made  the  subject  either  of  exception  or  reservation.    It 
is  neither  parcel  of  the  thing  granted,  nor  is  it  issuing 
out  of  the  thing  granted  ;  the  former  being  essential  to 
an  exception,  and  the  latter  to  a  reservation.  A  right  of 
way  reserved  (using  the  word  in  a  somewhat  popular 
sense)  to  a  lessor  is,  in  strictness  of  law,  an  easement 
newly  created  by  way  of  grant  from   the  grantee  or 
lessee,  in  the  same  manner  as  a  right  of  sporting  or 
fishing,  which  has  been  much  considered  in  the  cases  of 
Doe  V.  Loc/c{h),  and  WickJiam  v.  Hawker  (c).'' 

The  so-called  reservation  is  no  reservation  at  all.  The 
land  was  purchased  by  the  plaintiff,  and,  although  he 
might  have  been  willing  to  buy,  subject  to  the  Crown's 
own  right  to  use  this  way,  he  might  not  have  agreed  to 
let  all  the  world,  as  in  the  case  of  a  highway,  use  it 
also.    And  by  what  did  the  Crown  dedicate  this  right  to 
others  ?     It  is  submitted  that  even  if  intended  to  be  a 
road  at  a  future  period,  there  is  no  roadway  there  now. 
The  length  of  the  ascribed  lines  proves  conclusively  that 
the  area  or  site  was  granted  to  Hughes.     His  land  is 
said  to  commence  at  the  north-west  corner  of  the  de- 
fendant's 640  acres,  bounded  on  the  east  by  a  line  south 
126  chains.     But  if  the  site  of  this  road  be  excluded 
from  Hughes'  grant,  that  description  is  incorrect.    It  is 
submitted  that  the  soil  is  in  Hughes,  subject  only  to 
this  right  in  favor  of  the  Crown  itself.      It  is  admitted 
that  on  two  sides  of  the  plaintiff's  grant  was  vacant 
-Grown  land  at  that  time.    It  was  merely  a  way  between 
these  two  farms  for  the  benefit  of  the  Crown,  in  facili- 
tating a  sale  of  other  neighbouring  lands.   In  any  event 
the  site  or  area  of  the  roadway  was  granted  to  the 
plaintiff,  "  subject "  only  to  this  reservation.  But  what 
had  the  public  at  large  to  do  with  this?     How  had 
there  been  a  dedication  to  the  public  ?  Even  if  intended 
At  a  future  period,  there  is  no  roadway  now.     [Stephen, 

(a)  2  Q.  B.  967.        {b)  2  A.  &  E.  705.         {c)  7  M.  &  W.  63. 
M— 4 


V. 

Martin. 
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1865.  C.  J.  The  plea  claims  the  roadway  as  a  highway.]  It 
Raplby  is  submitted  that  it  is  no  highway ;  it  goes  from  no 
place  to  no  place,  and  it  has  not  been  used  from  1835 
to  1862.  The  conduct  of  the  defendant  was  a  recog- 
nition by  him  that  the  land  in  dispute  was  not  a  high- 
way, but  formed  a  portion  of  the  land  granted  to^ 
Hughes,  For  having  put  up  the  boundary  fence  in  the 
place  where  it  now  stands,  he  was  paid  for  some  portion 
of  it  by  Hughes ;  but  if  this  road  existed  the  lands  were 
not  coterminous,  and  he  would  not  have  been  entitled  to- 
such  contribution.  [Milfordy  J.  If  the  Crown  reserved 
a  road  to  itself,  could  it  have  gl-anted  to  another  person 
the  use  of  that  road  ?]  Rooke  v.  Lord  Kensington  (a), 
and  Sheppard's  Touchstone  (b)  were  referred  to. 

(c)  As  to  the  authority  given  by  the  Crown  to  the 
defendant  to  use  the  way,  it  was  submitted  that  there 
was  no  authority  in  the  Surveyor  General  to  confer  it^ 
and  no  intention  to  confer  it ;  and  the  mode  of  dedi- 
cating public  roads,  as  given  in  the  4  W.  IV.,  No.  11^ 
was  referred  to. 

Darley  contra.  The  area  of  this  roadway  never  passed 
at  all.  The  plaintiff  purchased  by  adveilisement  land 
"  subject  to  a  road  '* — that  is,  subject  to  a  then  existing 
way.  He  bought  and  paid  for  1184  acres  only,  and 
obtained  a  grant  of  the  same  quantity ;  but  the  stated 
boundary''  lines  embrace  1206  acres.  The  area  of  the 
entire  road  was  proved  to  be  fifteen  acres,  leaving  to  the 
plaintiff  1191  acres.  The  grant  is  of  so  many  chains — 
that  is  126  chains  on  the  south  in  length,  plus  one 
chain  more  for  the  road.  The  intention  clearly  was  to 
grant  only  1184  acres,  as  advertised  for  sale  and  sold, 
and  not  to  grant  1206  acres.  The  Crown,  however, 
might  retain  a  right  of  highway.  For  the  benefit  of  the 
public  the  Crown  might  do  this.  Where  a  subject 
claims  a  specific  portion  of  land,  the  property  of  the 
Crown,  even  under  a  gi'ant  by  letters  patent,  he  must 

{a)  25  L.  J.  Ch.  795.  [b)  ]>.  80, 

(c)  On  the  question  of  authority  as  relied  on  in  the  fourth  plea, 

the   argument  has   been   omitted,   as    the  judgment    of   the  Court 

rendered  a  decision  on  that  ]»oint  unnecessary. 
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show  a  specific  description  of  the  particular  place  as 
meant  to  be  conveyed  by  the  instrument,  for  he  cannot 
avail  himself  of  general  words;  Parmeter  v.  Gihbs  (a). 
There  a  grant  from  the  Crown  was  construed  beneficially 
for  the  Crown,  although  for  value.  The  area  of  this  road 
must,  therefore,  be  excluded  from  the  grant,  and  be  con- 
sidered as  Crown  lands.  The  Crown,  by  advertisement 
in  May,  1884,  and  in  its  grant  to  Hughes,  recognised 
the  existence  of  this  road.  For  the  grant  to  Hivghes, 
being  a  grant  from  the  Crown,  is  a  matter  of  public 
record,  and  is,  by  letters  patent,  that  is,  exposed  to 
view,  with  the  great  seal  pendant  at  the  bottom,  and 
addressed  by  the  Sovereign  to  all  subjects  of  the 
realm  (&).  At  all  events  the  deed  shows  a  dedication 
to  the  public;  and  if  so  dedicated,  even  the  Queen 
has  only  a  right  of  passage  for  herself  and  her  people 
(Bum^s  Justice  (c) ;  Bac.  Ab.  Highways,  tit.  B, ; 
Viner's  Ab.  Chemin,  private) ;  and  cannot  after  such 
dedication  close  it  up.  Even  assuming  that  the  road  in 
question  is  not  a  thoroughfare,  it  has  been  decided  that 
there  may  be  a  public  highway  over  a  place  where  no 
thoroughfare  exists;  Bateman  v.  Bluck{d).  The  notes 
to  Dovaston  v.  Payne  (e)  were  referred  to. 

The  letter  of  the  Surveyor  General,  dated  September, 
gave  authority  to  the  defendant  to  use  the  land.  So  that 
if  the  land  be  still  the  property  of  the  Crown,  the  de- 
fendant was  justified.  But  it  is  submitted  that  the  de- 
fendant must  succeed  on  the  first  issue  as  to  the  highway ; 
for  this  area  is  a  highroad,  open  to  all  her  Majesty's 
subjects. 

Cu7\  adv.  vtdL 


1865. 


Rapley 

V. 

Mart  IK. 


The  judgment  of  the  Court  was  now  delivered  by 
Stephen,  C.J.  This  was  an  action  to  recover  damages, 
for  trespassing  on  the  plaintiff's  land  in  the  county  of 
Camden,  held  by  him  under  lease  from  the  representa- 
tives of  John  Ten'y  Hughes,  by  driving  carts  and  cattle 
through  it,  and  cutting  down  fences  erected  there.  The 

(a)  10  Price  412.  (b)  1  Step.  Com.  616. 

(c)  3  Vol.,  p.  511.     (d)  18  Q.  li.  870.      e   2  Sm.  L.  C.  128. 
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1865.  defendant,  who  occupies  a  farm  adjoining,  justified  these 

R^LEY  ^^^s  ^^  ^^®  ground  of  the  existence,  as  he  alleges,  of  a 
V-  public  highway  over  the   plaintiffs   land — along  the 

portion  trespassed  on.  If  not  a  public  highway,  the 
defendant  insisted  that  it  was  Crown  land;  and  averred, 
in  his  second  plea,  that  he  entered  on  it  by  license  from 
the  Crown.  On  each  of  these  defences,  at  the  trial  before 
me,  there  was  a  good  deal  of  evidence,  terminating  in  a 
verdict  for  the  plaintifif  on  both  issues  ;  but,  under  my 
direction,  and  by  consent,  subject  to  the  opinion  of  the 
Court  (with  power  to  draw  inferences  as  to  facts), 
whether  the  verdict  ought  not  to  have  been  for  the 
defendant. 

His  Honor,  after  stating  the  facts  of  the  case  as 
above,  continued — 

We  are  of  opinion,  on  this  state  of  facts,  that  the 
verdict  on  the  first  issue  must  be  entered  for  the  de- 
fendant. There  was  here,  we  conceive,  both  before  and 
at  the  time  of  the  sale  and  grant  to  Hughes,  a  dedication 
of  the  road  in  question  to  the  public,  as  a  highway — 
effectuated  by  the  terms  of  the  grant,  at  all  events  as 
against  Hughes  and  all  claiming  under  him.  There 
may  be  some  uncertainty,  as  to  the  portion  of  this  road 
described  as  commencing  **  about ''  fourteen  chains  from 
the  river;  but  there  is  none  respecting  the  part  now  in 
controversy.  The  actual  user  of  the  right,  however, 
along  a  certain  line,  especially  if  uninterrupted  and  for 
a  considerable  period,  might  perhaps  be  sufficient  to 
indicate  that  as  the  intended  roadway.  See  observations 
of  Sir  John  Patteson,  in  the  judgment  of  the  Judicial 
Committee,  in  Doe  d.  Devine  v.  Wilson  (a).  But,  be 
this  as  it  may,  nothing  can  (we  think)  be  clearer  than 
that  the  Crown  meant  to  confer — and  did  all  in  its 
power  to  confer — a  general  right  of  way  to  the  public, 
along  his  entire  eastern  boundary,  by  the  grant  to 
Hughes.  The  granting  of  a  right  of  way  to  Martin,  or 
to  any  other  individual  or  individuals  specified,  over 
then  ungranted  Crown  land,  would  have  been  incon- 
sistent with  such  an  intention.  So  would  the  retention 
(a)  10  Moore's  P.  C.  526-7. 


CASES  AT   LAW.  181 

(call  it  by  what  name  you  will)  of  such  a  right,  in  or         1866. 
for  the  benefit  of  the  Crown  itself.    There  was  here       Rapley 
either  the   dedication,  to  the  public  at  large,  of  the       ,,  ^• 
described  road  as  and  for  a   highway,  or    there   was 
nothing. 

But  Hughes^  or  persons  claiming  under  him,  can 
hardly  be  permitted  to  say  that  there  was  no  such  grant ; 
for  he  purchased  the  land,  and  accepted  the  conveyance 
of  it,  subject  to  a  declared  general  right  of  road.  Not 
only  so,  but  he  obtained  the  site  and  soil  of  that  road,  in 
addition  to  his  purchase — in  consideration  probably  of 
the  road's  passing  (partly)  through  his  ground.  At  the 
moment  of  the  conveyance,  Hughes  as  grantee  is  ap- 
prised of  the  dedication;  he  takes  his  land,  subject  in 
express  words  to  the  right  so  given;  CampbeU  v. 
Dent,  in  this  Court  (a),  and  the  case  oi  Lord  v.  City 
Commissioners  Q))  there  cited.  See  also  Durham  Rail- 
way Company  v.  Walker  {c).  We  need  not  inquire, 
therefore,  whether  the  terms  amounted  technically  and 
in  strictness  to  an  exception,  or  to  a  reservation ;  for  the 
words  might  be  taken  to  operate  by  way  of  grant  (we 
think)  or  dedication,  by  Hughes  himself. 

The  nature  of  the  case  being  considered,  the  existence 
of  direct  authority  on  this  question  is  hardly  to  be 
expected.  Here  is  an  enormous  territor}',  ungranted, 
unoccupied — which  the  Crown,  the  trustee  for  its  sub- 
jects, from  time  to  time  conveys  in  parcels  for  them,  for 
purposes  of  colonisation  and  settlement.  Roads  through 
these  granted  lands,  for  the  use  of  other  existing  or  in- 
tending settlers,  are  indispensable.  All  such  roads,  if 
for  the  general  benefit,  are  simply  highways.  The 
Crown,  therefore,  usually  reserves  in  its  grants  the  power 
of  making  such  roads.  We  will  assume  that,  if  indefi- 
nite, such  a  reservation  may  be  void.  But  why  may  not 
the  Crown,  as  in  this  case,  define  a  road  in  tlie  first 
instance,  and  dedicate  it  at  once  to  the  public  ?  And, 
if  so,  the  form  and  mode  of  dedication  adopted  here,  by 
declaration  in  letters  patent — necessarily  matters  of  re- 

(a)  8  Sup.  Ct.  R.,  C.  L.  62.  {b)  12  Moore's  P.  C.  499. 

(r)  2  Q.  B.  967. 
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Rapley 

V. 

Maiitin. 


cord — would  seem  on  principle  to  be  sufficient  for  the 
l)urpose.  A  private  individual  can  efifectually  dedicate 
(and  thereby  irrevocably  grant)  a  way  to  the  public, 
without  deed.  See  the  numerous  cases  as  to  dedication, 
collected  in  Woolrych  on  Ways  (a).  It  would  seem  to 
follow,  that  the  Crown  may  do  the  same  thing,  by  a 
declaration  to  that  effect  of  record. 

There  is  nothing  in  the  objection,  that  possibly  there 
was  in  this  case  no  thoroughfare,  in  the  strict  sense  of 
the  word ;  for  there  can  be  legaUy  a  public  way, 
although  there  be  no  outlet  or  entrance  from  or  to  it, 
except  one  only;  Bateman  v.  Bluck{b),  and  WiUis  y. 
Campbell,  in  this  Court  (c). 

As  in  our  judgment  the  site  of  the  road  passed  to 
Hughes,  the  road  itself  (in  other  words  the  right  of 
passage  therein)  being  dedicated  to  the  public,  the 
Crown  could  give  no  operative  license  afterwards  to  the 
defendant,  or  any  other  individual,  to  use  that  road, 
either  as  Crown  land  or  otherwise.  The  verdict,  there- 
fore, on  the  second  issue  in  this  case,  will  stand  for  the 
plaintift';  the  defendant  succeeding  on  the  first,  and 
consequently  in  the  action. 

Judgment  accordingly. 


August  22. 


The  Quekx  against  North  (d). 


upon  a  judg- 
ment of  quo 
warranto  (by 
Wise,  J.) 


Costs  are  not    r|lHIS  was  a  question  as  to  the  recovery  of  costs  on  a 
recovera   e  proceeding  by  qiu)  ivarranto,  under  the  Munici- 

paUties  Act  of  1858.  The  matter  was  argued  before 
Wise,  J.,  by  Salomons  on  behalf  of  the  real  plaintiff, 
and  by  Bnrton  for  the  defendant. 

Wise,  J.,  gave  judgment  in  the  following  terms  : — 
This  was  a  quo  watranto  against  Samuel  V.  North, 
who  had  been  elected  alderman  of  the  municipality  of 
Aldbury,  and  allowed  judgment  to  go  by  default,  and 


{a)  Cap.  2. 

(c)  2nd  June,  1856. 


(6)  18  Q.  B.  876. 
{d)  In  Chambers. 


V. 

North. 
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Mr.  Miller,  who  had  caused  the  proceedings  to  be  insti-        1866. 
tuted,  included  in  the  judgment  the  costs  of  the  pro-     The  Queen 
ceeding.    The  question  for  my  decision  was,  whether  auy 
costs  were  recoverable  in  this  colony  upon  a  judgment  of 
quo  tcarranto. 

The  question  turns,  in  my  opinion,  entirely  on  whether 
the  9th  Anne,  cap.  20,  s.  5,  is  or  is  not  applicable  to  a 
proceeding  of  this  kind.     I  am  of  opinion  that  it  is  not. 

The  present  proceeding  is,  in  point  of  law,  an  infor- 
mation in  the  name  of  the  Attorney- General,  under  the 
provisions  of  9  George  IV.,  cap.  88,  sections  5  and  6, 
and  rule  19  of  the  29th  April,  1856,  which  sections 
apply  alike  to  all  crimes,  whether  felonies  or  misde- 
meanours. No  distinction  is  made  between  one  kind  of 
felony  or  misdemeanour  and  another ;  and  it  seems  to 
me,  therefore,  that  the  rule  as  to  costs  must  be  alike  in 
all — that  is  to  say,  the  defendant  pays  no  costs  in  any 
case. 

It  has  long  been  well  settled  that  no  costs  can  be  ob- 
tained in  a  qico  warranto,  except  by  force  of  9  Anne, 
cap.  20,  or  some  other  statute ;  and  that  statute  does  not 
apply,  in  my  opinion,  to  any  case  in  which  the  Attorney- 
General  is  the  oflBcer  in  whose  name  and  by  whose 
authority  the  information  is  presented. 

I  am  not  aware  of  any  rule  now  in  force  giving  costs 
to  the  plaintiflF  in  criminal  informations,  even  supposing 
that  a  rule  to  that  effect  would  be  within  the  power  of 
the  Court.  The  25th  rule  of  April  29th,  1856,  only 
states  that  the  Court  may  on  motion  award  costs  to  the , 
defendant,  if  the  prosecutor  does  not  give  notice  of  trial 
or  bring  the  case  on  to  trial. 

This  is  a  new  question  and  one  of  considerable  diffi- 
culty, and  as  the  defendant  escapes  the  payment  of  all 
costs,  although  the  merits  ai*e  against  him,  I  think  that 
the  order  should  be  granted  without  costs. 
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Sempill  against  Rashleigh  (a). 

A  N  action  of  ejectment  had  been  brought  by  the 
plaintiff,  as  official  assignee,  against  the  defendant. 
An  order  had  been  made  ex  parte  (by  Cheeke,  J.),  to 
permit  certain  parties  to  come  in  and  defend.  The 
present  proceeding  was  an  application  to  rescind  that 
order. 

Darleif  appeared  for  the  official  assigaee  ;  SalomoTis 
for  the  defendant. 

Hargrave,  J.,  gave  judgment  in  the  following 
terms : — 

This  is  an  application  to  rescind  an  order  made  ex 
parte,  permitting  Stephen  '  Richardson  and  Martha 
Richardson  his  wife,  under  the  123rd  section  of  the 
Common  Law  Procedure  Act  (1853),  to  appear  as 
landlord  and  landlady  of  the  abovenamed  defendant, 
and  to  defend  for  the  property  claimed  by  the  plaintiff 
in  this  action.  It  was  objected  that  this  order,  though 
obtained  ex  parte,  being  obtained  from  a  Judge  at 
Chambers  upon  the  usual  affidavit  that  the  applicants, 
or  one  of  them,  was  landlord  or  landlady  in  possession 
of  the  proi>ei'ty  by  the  abovenamed  defendant  as  his  or 
her  tenant,  could  not  be  rescinded  by  me  under  mere 
Chamber  jurisdiction.  It  seems  to  me,  however,  to  be 
an  inherent  right  in  the  party  to  be  affected  by  eveiy 
ex  parte  order,  and  to  be  his  proper  and  only  com-se 
when  desirous  of  remedying  any  mistake,  fraud,  or 
iri'egularity  in  the  ex  parte  order,  in  the  first  place  to 
bring  the  facts  of  the  case  before  tlie  same  jurisdiction 
that  issued  the  said  order. 
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It   is  plain   also    by  the  practice  as  laid  down  in         1865. 
Archbold  (a),  that  this  application  is  quite  regular,  being       Sempill 
made  "on  new  matter  now  to  be  considered,"  and  I  have    t,     ^' 

KASHLEIGH. 

also  to  state  that  my  learned  brother,  Mr.  Justice 
Cheeke,  states  to  me  that  the  ex  parte  order  was  granted 
by  him  as  a  mere  formal  order,  and  that  he  quite  con- 
curs in  my  hearing  this  application. 

Besides  this  reason  for  the  plaintiff's  right  to  be  heard 
against  the  ex  parte  order,  the  127th  section  of  the 
Common  Law  Procedure  Act  (1853)  seems  to  me  ex- 
pressly to  require  me  to  hear  this  application,  by  autho- 
rising **  the  Court,  or  a  Judge,'*  *'  to  strike  out  or  confine 
appearances  and  defences  set  up  by  persons  not  in  pos- 
session by  themselves  or  their  tenants.'*  I  am  aware  of 
the  dictum  of  Pollock,  C.  B.,  in  Butler  v.  Meredith  (b), 
to  the  effect  that  this  127th  section  does  not  apply  to 
striking  out  the  appearance  of  defendants,  made  so  by 
order  of  the  Court  or  a  Judge  under  the  123rd  section  ; 
but  in  the  first  place  I  cannot  concur  in  this  limitation 
of  the  plain  words  of  the  127th  section ;  and  in  the 
second  place,  that  learned  Judge  expressly  limits  his 
meaning  to  cases  where  the  Court  or  a  Judge  "has  been 
satisfied  of  the  bona  fide  possession  of  the  landlord  de- 
fendant ;  "  and  as  this  application  is  made  for  the  pm*- 
pose  of  ascertaining  the  bona  fides  of  the  matter  and  the 
real  facts  of  the  alleged  tenancy,  I  do  not  think  that  the 
Chief  Baron's  dictum  applies  to  this  case. 

The  first  objection  nijide  to  the  ex  parte  order  sought 
to  be  set  aside  by  the  present  notice  of  motion,  is  that 
this  order  ought  not  to  have  been  granted  ex  parte; 
but  although  in  Cole  on  Ejectment  (c),  it  is  said  that 
the  English  practice  is  to  grant  "  these  orders  only  on 
rule  7i?5i,  or  summons  in  the  first  instance,"  the  present 
practice  as  laid  down  in  Archbold  (d),  is  to  grant  these 
orders  ex  parte  in  the  first  instance ;  and  the  learned 
Prothonotary  of  this  Court  reports  to  me  that  the 
colonial  practice  here  is  to  grant  the  ex  parte  order  in 
the  first  instance,  if  so  applied  for. 

(a)  p.  1596  (Ed,  1862.)  {h)  11  Exch.,  p.  89. 

(c)  p.  124.  {d)  p.  1022. 


V. 

Rashleiob. 
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1865.  The  other  objections  to  the  ex  jyarte  order  are  ob- 

Sempill  jections  to  the  merits,  viz.,  that  Richardson  demised  the 
property  to  Rashleu/h  by  two  separate  leases,  for  three 
years  from  1861,  both  of  which  leases  have  expired,  but 
under  which  Rashle'xffh  obtained  possession ;  that  all 
Richardson  B  estate  and  interest,  including  expressly  the 
property  in  question,  have  been  duly  sequestrated,  and 
are  now  vested  in  Mr.  Semjnll  as  Official  Assignee; 
that  defendant  Rashleigh  has  never  paid  any  rent,  either 
to  Richardson  or  to  his  wife ;  that  the  deponent  does 
not  believe  that  Rashlexgh  is  tenant  to  either  of  them, 
and  lastly,  ihdX  Richardson  is  an  uncertificated  insolvent. 

In  reply  to  this  afiidavit,  thus  challenging  the  whole 
merits  of  the  ex  pai'te  order,  and  the  former  affidavit  on 
which  it  was  obtained,  Richardson^s  attorney  has  now 
filed  an  affidavit  setting  up  a  grant  from  the  Crown  to 
Martha  Ricliardson,  since  her  marriage,  and  a  distinct 
claim  by  her  to  the  property  **as  purchased  by  her,  out 
of  her  own  earnings  entirely ; "  and  further  stating  that 
she  was  not  aware  of  her  husband's  dealings  with  the 
land,  either  by  the  leases  or  assignments,  and  that  her 
husband  is  merely  joined  with  her  in  this  application  as 
a  formal  defendant ;  she  alleging  herself  to  be  the  real 
landlady  of  the  property  in  question. 

Upon  this  affidavit  it  is  plain  that  the  husband's  right 
to  the  ex  parte  order  is  now  abandoned,  and  very 
properly  so  ;  for  it  is  impossible  to  allow  an  uncertifi- 
cated insolvent  to  dispute  this  title  in  ejectment  as 
against  his  own  ofiicial  assignee.  With  regard  to  Mrs. 
Richardson's  right  to  this  order,  as  tlie  case  is  veiy 
peculiar  in  its  circumstances,  I  have  examined  all  the 
authorities  on  this  subject,  and  find  that  the  reported 
cases  have  clearly  established — 

Firstly,  that  a  '*  liberal  construction  "  is  to  be  given 
to  this  123rd  section,  per  Coleridge,  J.,  in  Doe  v.  Birch- 
more  {a).  Secondly,  that  **nice  questions"  as  to  the 
applicant's  right  to  defend  are  not  to  be  considered,  but 
left  to  the  full  Court  or  to  the  action  itself,  provided  a 
clear  prima  facie  case  be  bojia  fide  shown ;  Croft  v. 

{n)  0  A.  k  E.  663. 
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Lumley  {a).     And  thirdly,  the  older  cases  also  show         1865. 

that  a  mortgagee,  Doe  d.  Tillyard  v.  Cooper  {h)^  the       Sempill 

heir  or  devisee  of  a  deceased  landlord,  Lovelock  v.  Don-     „     ^• 

•  1         1     •       1     Rashlbigh. 

caster  (c),  though  out  of  possession,  may  be  admitted 

to  defend. 

On  the  other  hand,  the  recent  case  of  Whitworth  v. 
Humphrey  (d),  the  leading  case  in  opposition  to  Mr. 
Richardson's  application,  shows  that  actual  possession 
either  by  himself  or  his  tenant  must  be  shown  by  an 
applicant  under  this  section.  So  also  in  Butler  v.  Mere- 
dith (e)y  it  was  held  by  Pollock,  C.  B.,  and  Barons 
Martin  and  Piatt,  though  Baron  Parke  doubted, 
firstly,  that  the  Court  or  the  Judge  has  a  discretion ; 
and  secondl}',  that  it  is  not  sufficient  merely  to  file  "an 
affidavit  which  may  be  colourable,  but  that  the  party 
must  satisfy  the  Judge  that  he  is  in  actual  possession  by 
his  tenant  before  he  can  be  allowed  to  come  in,  and  when 
he  has  done  that,  the  leave  or  order  of  the  Judge  ought, 
as  a  matter  of  course,  to  be  granted."  And  again,  in 
Thompson  v.  Tovikinson  (/),  Barons  Alderson  and 
Piatt  refused  to  allow  a  person  who  had  recovered  in 
ejectment  to  come  in  as  defendant  until  he  had  actually 
obtained  possession. 

After  carefully  considering  these  authorities,  I  am  of 
opinion  that  as  Martha  Richardson's  possession  has 
been  fairly  challenged  by  the  plaintiffs  affidavits — and 
as  she  has  failed  to  show  any  facts  whatever  from  which 
the  relation  of  landlord  and  tenant  can  be  held  in  any 
sense  to  exist  between  her  and  Rashleigh,  and  from 
which  I  can  be  satisfied  that  RashleigKs  possession  is  in 
any  sense  her  possession ;  and  as  she  in  no  sense  denies 
the  facts  of  her  husband's  dealings  as  landlord  and 
owner  with  the  property,  but  only  denies  her  knowledge 
of  such  dealings — I  am  bound  to  consider  the  formal 
affidavit  under  which  the  ex  parte  order  was  obtained 
as  a  mistake  of  the  deponents  thereto;  and,  conse- 
quently, that  the  ex  parte  order  ought  to  be  rescinded, 

(a)  4  E.  &  B.  608 ;  24  L.  J.  Q.  B.  78.  {h)  8  T.  R.  645. 
(c)  4  T.  R.  122.      (rf)  5  H.  &  N.  U^  ;  29  L.  J.  Ex.  113. 
(c)  11  Exch.  89.  (/)  11  Exch.  442. 
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1865.         and  the  names  of  Mr.  and  Mrs.  Richardson  struck  out 
Sbmpill       of  *he  record  as  not  being  landlord  or  landlady  of  the 

„     ^'  defendant  Rasldewh  within  the  true  intent  and  meaninfir 

Rashleioh.  x^  ,  1.       .      t        ,    , 

of  the  statute.  But  as  the  present  application  has  chal- 
lenged the  ex  parte  order  to  be  irregular  in  practice, 
which  I  clearly  think  it  is  not — and  as  the  real  merits  of 
the  case  on  all  the  facts  ai'e  of  considerable  difficulty — ^I 
do  not  think  this  is  a  case  to  give  costs  against  Mr.  and 
Mrs.  Richardson. 


A  second  application  was  made  upon  further  affidavits, 
the  facts  contained  in  which  sufficiently  appear  in  the 
following  judgment  delivered  by 

Hargrave,  J.  The  present  application  differs  only 
from  that  dismissed  by  me  on  the  8th  instant,  b}'  the 
new  allegations  as  to  Mrs.  Richardson's  being  in  pos- 
session by  herself,  instead  of  by  the  defendant  as  her 
tenant ;  and  after  carefully  considering  the  affidavits 
and  the  authorities,  I  do  not  see  how  I  can  lawfully 
grant  this  application  any  more  than  the  former. 

The  first  objection  to  this  application  is,  that  it  is  an 
attempt  to  introduce  into  the  Common  Law  jurisdiction 
the  whole  equitable  doctrines  and  practice  as  to  the 
separate  estates  of  married  women.  The  Equity  Courts 
alone  have  acknowledged,  and  indeed  alone  created  those 
estates,  and  a  Judge  sitting  at  Common  Law  can  only 
recognise  the  rights  and  interests  of  married  women 
according  to  the  long  established  principles  and  maxims 
of  the  Common  Law. 

The  intervention  of  trustees  for  the  separate  use  of 
married  women,  and  the  vesting  of  the  legal  estates  in 
such  trustees,  is  the  only  legal  mode  b}'  which  the  Com- 
mon Law  incidents  of  coverture  will  be  prevented  from 
attaching  to  married  women  and  to  their  property,  an(J, 
as  in  this  case  there  has  been  no  such  conveyance  to 
trustees,!  must  consider  the  rights  and  interests  of  Mrs. 
Richardson  in  relation  to  this  property  according  to  the 
rules  and  maxims  of  the  Common  Law  alone,  leaving  her 
to  maintain  whatever  equitable  rights  (if  any)  she  may 


V. 

Rashlbiqh. 


CASES  AT  LAW.  189 

possess,  by  proceedings  in  the  ordinary  jurisdiction  of        1865. 
the  Court  of  Equity.  Sempill 

Upon  this  part  of  the  case,  I  should,  however,  remark 
that  it  is  impossible,  according  to  the  clear  law  as  to  the 
disabilities  of  married  women  under  coverture,  to  under- 
stand how  the  allegation  that  the  purchase  of  this  estate 
was  made  from  moneys  ''earned'*  by  Mrs.  Richardson 
during  coverture,  and  **  belonging  to  herself,*'  could 
constitute  any  quasi-separate  estate  in  a  Court  of  Com- 
mon Law  ;  nor,  indeed,  according  to  the  widest  interpre- 
tation of  the  decisions  in  Equity,  any  separate  estate 
even  in  a  Court  of  Equity. 

The  second  and  most  important  point  for  consideration 
is,  as  to  the  legal  position  of  the  parties,  upon  the  ad- 
mitted facts  of  these  affidavits,  viz., — *'  That  the  legal 
estate  has  been  in  fact  conveyed  to  Mrs.  Richardson  in 
fee  simple  from  the  Crown  in  the  usual  manner  ;  that 
Mrs.  Richardson  has  for  twelve  months  resided  with  the 
defendant  Rashleigh  on  the  said  premises,  rented  from 
her  by  him ;  that  the  said  defendant  about  a  week  back 
gave  up  absolute  possession  to  her  as  his  landlady ;  and 
that  she  is  now  in  possession  of  and  living  on  the  said 
premises."  The  precise  point  for  my  decision,  therefore,. 
is,  whether  such  a  state  of  circumstances  constitutes  in  a 
married  woman  during  coverture,  and  as  against  her 
husband's  official  assignee,  a  being  ''  in  possession  by 
herself"  within  the  intent  and  meaning  of  the  128rd 
section  of  the  Common  Law^  Procedure  Act  of  1853  ; 
and  after  carefully  considering  all  the  authorities  on  this 
section,  and  the  principles  and  maxims  of  the  Common 
Law  as  to  such  matters,  I  am  not  prepared  to  create  a 
precedent  which  seems  to  me  to  be  contrary  to  all  legal 
principle  applicable  to  such  a  state  of  circumstances.  It 
is  quite  elementary  law  that  wherever  freeholds  are  vested 
in  a  married  woman,  as  in  this  case,  without  any  settle- 
ment to  her  separate  use,  the  husband  is  by  the  Common 
Law  entitled  in  right  of  his  wife  to  the  rents  and  profits 
during  the  coverture.  It  is  an  error,  therefore,  for  Mr. 
Richardson  to  swear  that  he  has  received  the  rents  as 
*•  agent  for  his  wife ;"  and  for  me  to  recognise  such  an 
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1865.         allegation  as  legal  would  be  to  create  a  quasi- separate 

Skmpill       estate  in  the  wife  at  Common  Law,  which  I  am  not 

^-  prepared  to  do. 

Rashleioh.    ^    ^ 

So,  likewise,  it  is  equally  clear  law  that  whatever 
estate  or  interest  the  husband  has  in  his  wife's  lands, 
passes  to  his  official  assignee.  See  Comyn's  Digest 
"Bankrupt"  D.,  Polyhlank  v.  Haukins  (a),  Mace  v. 
Cadell  (b)  Archbold's  Bankruptcy  (c).  In  Michell  v. 
Hughes  {d)  it  was  also  held  that  the  husband  was  seised 
in  right  of  his  wife  of  her  freehold  lands  for  their  joint 
lives,  and  that  this  life  estate  vested  in  the  official 
assignee  during  the  coverture.  The  like  was  also  held 
in  Robertson  v.  Norris  {e). 

These  authorities,  and  the  statute  32  Hen.  VIIL, 
c.  28,  enabling  husbands  seised  in  right  of  their  wives 
to  grant  leases  in  the  mode  directed  b}'  that  Act,  coin- 
pletel}'  illustrate  the  legal  position  of  husband  and  wife 
in  relation  to  the  freehold  lands  of  the  latter  during 
coverture ;  and  it  is  quite  impossible  for  me  now  to  over- 
look all  these  well-established  principles  and  rules  of  the 
Common  Law,  and  to  recognise  the  novel  and  experi- 
mental dealings  of  Mr.  and  Mi*s.  Richardson  with  Mrs. 
Richardson's  interest  in  this  property,  either  as  to  the 
leases  or  the  receipt  of  rent,  as  if  creating  in  a  Court  of 
Common  Law  a  sort  of  quasi-separate  estate  or  interest 
in  a  married  woman — and  as  if,  in  fact  she  were  a 
feme  sole. 

Consequently,  after  carefully  perusing  these  affidavits, 
I  am  unable  to  find  any  gi'ound  for  holding  that  under 
the  circumstances  of  this  case  Mrs.  Richardson  has  made 
out  any  right  at  Common  Law  within  the  intent  and 
meaning  of  the  123rd  section  of  the  Common  Law  Pro- 
cedure Act  of  1853,  to  the  benefit  of  that  section — at 
least  during  her  coverture  and  as  against  her  husband's 
official  assignee.  As  the  last  and  most  important 
English  authority  on  this  section  of  the  Act,  Butler  v. 
Meredith  (/),  quoted  by  me  in  my  former  judgment  in 

(o)  Dougl.  329.  (b)  Cowp.  282. 

(c)  pp.  276,  316,  cilition,  1856.  {d)  6  Bing.  689. 

(«)  11  Q.  li.  916.  (/)  11  Exch.  89. 
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this  matter,  clearly  establishes  that  the  Judge  to  whom 
these  applications  are  made,  is  bound  to  exercise  his 
discretion  in  considering  the  affidavits,  and  to  satisfy 
his  own  mind  as  to  the  legality  of  the  application, 
and  that  the  affidavits  are  sufficient  to  constitute  the 
legal  right  to  the  order,  I  am  bound  to  say  that  my 
mind  is  not  so  satisfied,  and,  therefore,  that  this  appli- 
cation ought  to  be  dismissed.  And  as  the  official 
assignee  appUes  for  his  costs,  I  do  not  see  how  I  can 
refuse  these  costs. 

I  think  it  right  also  to  point  out  that  the  present  affi- 
davit in  support  of  this  application  is  made  b}'  Mr. 
Richardson  alone,  and  that  the  allegations  in  that  affi- 
davit appear  to  me  to  be  scarcely  reconcilable  with  his 
previous  sworn  evidence  in  the  Court  of  Insolvency. 


1865. 


Sbmpill 

V. 

Kashleioh. 


Ex  imrte  McIntosh  {a). 

nnmS  was  an  application  to  set  aside  an  ex  parte  order 
to  tax  an  attorney's  bill  of  costs,  on  the  gi'ounds — 
First,  that  the  order  ought  not  to  have  been  made  ex 
parte ;  and  secondly,  that  it  was  not  regularly  obtained 
under  the  1 1  Vic,  No.  33. 

The  arguments  sufficiently  appear  in  the  judgment 
which  was  delivered  by 

Hargrave,  J.  His  Honor  after  stating  the  nature 
of  tlie  application,  continued — 

It  was  contended  by  IMr.  Darleij  that  this  ex  parte 
order,  if  granted  under  the  first  section  of  the  Act, 
should  have  been  applied  for  within  one  month  after  the 
delivery  of  the  bill ;  and  then  that  the  order  should 
have  been  made  by  the  Prothonotary  or  other  officer  of 
the  Supreme  Court,  with  an  order  of  the  Judge  restrain- 
ing tlie  attonie}^  under  the  conclusion  of  the  fiirst 
section,  from  commencing  any  action,  &c.,  &c.  Theorder 
was  obtained  on  the  9th  August,  the  bill  of  costs  having 
been  delivered  on  tlie  27th  June,and  it  was  contended  that, 
(a)  In  Chambers. 


August  25. 


The  Rules  of 
Practice  di- 
recting that 
"during  the 
half-yearly 
vacation  no 
time  shall  run 
for  pleadings 
or  tne  doing 
of  any  other 
thing  at  Law 
or  in  Equity," 
do  not  apply 
to  the  month 
within  which 
an  application 
for  an  ap- 
pointment to 
tax  a  bill  of 
costs  under 
the  first 
section  of  the 
Attorneys 
Act  must  be 
made ;  and  an 
ex  parte  order 
having  been 
obtained  after 
the  expiration 
of  the  month, 
was  dis- 
charged by 
Hargrave^  J. 
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1865.         as  the  action  for  the  bill  of  costs  was  pending  against  Mr. 
I       ~"    Mcintosh  before  the  application  of  the  ex  parte  orier 
McIntosh.     was  made,  such  order  was  irregular,  by  omitting  any 
direction  to  tax  the  costs  of  this  action,  or  otherwise  im- 
posing terms  and  conditions  if  the  order  was  made  under 
the  2nd  section  of  the  Act. 

On  the  other  hand,  Mr.  Mcintosh  (on  his  own 
behalf)  contended  that  under  the  33rd  General  Rule 
of  the  1st  March,  1856,  and  the  10th  General  Rule  of 
26th  August,  1856,  directing  that  "during  the  half- 
yearly  vacation  no  time  shall  run  for  pleadings  or  the 
doing  of  any  other  thing  at  law  or  in  equity,'*  the 
vacation  time,  from  July  lOtli  to  July  31st,  did  not 
count  as  part  of  the  "month"  mentioned  in  the  first 
section  of  the  Act,  and,  therefore,  that  he  was  in  full 
time  on  the  9th  August  to  obtain  an  ex  parte  order 
under  tliat  section. 

I  am  of  opinion,  however,  that  the  "such  month'' 
mentioned  in  the  first  section  of  the  Act  is  the  month 
which  must  elapse  after  the  delivery  of  a  bill  of  costs 
before  the  attorney  can  bring  his  action,  and  as  that 
month  is  clearly  a  statutory  period  independent  of  any 
rules  or  practice,  and  cannot  be  indirectly  enlarged  by 
any  such  Court  rules,  so  the  application  for  any  of  these 
ex  parte  orders  under  the  first  section  must  be  made 
within  the  same  time.  The  order,  therefore,  cannot  be 
maintained  as  being  issued  under  the  first  section  of 
the  Act. 

With  regard  to  Mr.  Darleif*s  second  argument,  that 
this  ex  parte  order  is  not  sustainable  under  the  second 
section  of  the  Act,  it  is  to  be  observed — firstly',  that  the 
second  section  contains  no  express  words  limiting  this 
section  to  orders  on  summonses  ;  and  secondly,  that  the 
order  contains  no  "  directions,"  "  conditions,"  or  ''re- 
strictions," aflfecting  the  attorney's  rights  in  the  action, 
nor  showing  sxi^  prima  facie  necessity  for  any  summons. 

Mr.  Daiiey  refeired  to  ArchholiVs  Practice  (a),  and 
the  volume  of  Forms    (t),  from   which   passages  the 

(a)  Vol.  I.,  pp.  104,  120.  {b)  Nos.  48,  49,  p.  80. 
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practice  would  certainly  seem  to  have  been  to  grant         1865. 

these  orders  usually  upon  summons  and  notice  to  the       bx  pai-te 

attorney;  if  the  month  has  elapsed  from  the  delivery  of    McIntosh. 

the  bill,  and  if  the  action  is  sought  to  be  restrained,  or 

any  other  conditions  or  terms  sought  to  be  imposed  on 

the  attorney.   But  as  I  can  find  no  express  decision  that 

ex  parte  orders  without  such  terms  or  conditions  are 

illegal  under  the  second   section,  I  am  compelled  to 

decide  the  present  question  upon  a  consideration  of 

general  principles  appUcable  to  the  point  for  decision, 

and  upon  the  true  construction  of  the  second  section. 

Limiting,  therefore,  my  decision  to  this  point  alone,  I 
am  of  opinion  that  this  ex  parte  order  is  not  necessarily 
irregular  under  the  second  section,  for  I  think  that  this 
section,  like  the  corresponding  section  (37)  of  6  and  7 
Vic,  c.  73,  confers  (as  all  the  Barons  of  the  Exchequer 
held  In  re  Barber)  (a),  a  complete  statutory  general 
jurisdiction  to  order  taxation  of  attorneys'  bills  of  costs; 
and  I,  therefore,  think  that  such  jurisdiction  includes  a 
power  to  grant  ex  parte  orders  as  well  as  orders  on  sum- 
mons, and  consequently  that  Mr.  Mcintosh  had  a 
perfect  statutory  right  to  obtain  this  order. 

Nevertheless,  as  the  order  will  be  only  partially 
efficient,  for  the  purposes  of  complete  justice  as  between 
these  parties  in  relation  to  this  bill  of  costs,  and  as  I  am 
unwilling  to  create  a  precedent  for  a  new  and  inefficient 
practice  in  such  matters,  I  shall  discharge  the  order ; 
but  I  discharge  it  without  costs — 1st,  because  the  33rd 
Oeneral  Rule  of  this  Court,  of  the  1st  March,  1856, 
already  referred  to,  has  probably,  and  I  think  on  a  not 
unfair  construction  of  that  rule  by  an  unprofessional 
person,  misled  Mr.  Mcintosh  to  think  that  he  was  within 
the  month  mentioned  in  the  first  section ;  and  my  second 
reason  for  discharging  the  order  without  costs  is,  because 
upon  the  true  construction  of  the  second  section  I  cannot 
say  that  the  ex  parte  order  was  illegal  under  that  section, 
or  otherwise  absolutely  irregular,  under  the  circum- 
stances stated  in  the  affidavit ;  but  only  that  it  is  incom- 

(a)  14  M.  &  W.  720  ;  3  D.  &  L.  244. 
N— 4 
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1865. 


Ex  parte 
McIntosh. 


plete  for  full  justice  between  the  parties  in  this  matter, 
and  I  think  it  is  undesirable  for  a  single  Judge  at 
Chambers  to  introduce  such  new  practice  into  these 
matters. 


HiCKEY  against  Tooth  (a). 

^r^HIS  was  an  action  by  a  purchaser  against  the  vendor 
of  46,000  sheep,  more  or  less,  together  with  certain 
stations,  at  17s.  6d.  a  head,  to  be  delivered  on  the  15th 
of  June,  1861. 

(b)  The  first  count  of  the  declaration  set  out  the  con- 
tract, and  alleged  as  a  breach  a  non-deliverj'  of  the 
whole  number  of  the  sheep  sold.  The  second  count  was 
for  the  conversion  of  the  sheep.  The  third  count  alleged 
that  the  defendant  contracted  that  he  had  done  no  act 
whereb}'  he  precluded  himself  from  delivering  the  sheep 
according  to  the  contract.  Breach,  that  before  the  time 
of  the  sale  .the  defendant  had  precluded  himself  from 
delivering  the  sheep,  according,  &c. 

The  defendant  pleaded  to  the  first  count — 1.  That  he 
did  deliver  the  sheep  sold,  &c.,  according  to  the  agree- 
ment ;  to  the  second  count — 2.  Not  guilty ;  3.  That 
the  sheep  were  not  the  plaintiffs  as  alleged  ;  to  the  third 
count — 4.  Non  assumpsit;  5.  That  he  had  not  pre- 
cluded himself  from  delivering  the  sheep  according,  &c. 
Issue  thereon. 

At  the  trial  before  Wise,  J.,  in  November  1864,  the 
evidence  proved  a  contract  for  the  sale  by  the  defendant 
to  the  plaintiff  of  46,000  sheep,  more  or  less,  with  certain 
stations,  at  17s.  6d.  per  head,  and  that  the  plaintiff  only 
obtained  delivery  of  42,445 — there  being  no  more,  in 

alleging  non-    fact,  at  the  time  of  the  contract  on  the  station.     The 

delivery,  and 

the  second  count  alleging  a  breach  of  a  contract  by  the  defendant  that  he  had  done  no 
act  whereby  he  had  precluded  himself  from  delivering  the  sheep  according  to  the  agree- 
ment. The  juiy  having  given  damages  as  for  the  non-delivery  of  these  1668  maiden 
ewes,  the  Court  granted  a  new  trial. 

Quarc  (per  Ste))?ien,  C.  J.),  whether  the  return  ought  in  this  action  to  have  been 
received  in  evidence. 

{a)  Before  Stephen ,  C.  J.,  ffarfjravCy  J,,  and  Chcckc^  J. 
{b)  The  counts  will  be  found  set  out  at  length  in  2  Sup.  Ct.  K., 
C.  L.  98. 


A.  agreed 
with  £.  for 
the  sale  to 
him  of  46,000 
sheep,  more 
or  less  with 
a  station,  at 
178.  6d.  a 
head.     It  ap- 
peared that 
several  weeks 
before  the 
contract  B. 
had  shown  to 
A,  a  certain 
return,  fur- 
nished by  his 
superin- 
tendent, of 
the  sheep  on 
the  station ; 
and  about  the 
same  time  a 
flock  of  1668 
maiden  ewes, 
mentioned  in 
the  return  as 
being  on  the 
station,  had 
been  sold  and 
removed. 
There  having 
been  a  short 
delivery,  A, 
sued  B.  ;  the 
first  count  of 
the  declara- 
tion setting 
out  the  agi'ee- 
ment  and 
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real  subject  of  dispute  was  the  non-delivery  of  1668 
maiden  ewes,  which,  according  to  the  plaintiffs  evi- 
dence, were  the  most  valuable  portion  of  the  flock,  and 
worth  much  more  than  the  average  price  agreed  to  be 
given  for  the  sheep.  It  appeared  that,  before  the  con- 
tract, the  defendant  thought  that  there  were  two  flocks 
of  maiden  ewes  on  the  station,  and  the  return  of  the 
flocks  furnished  to  him  by  the  superintendent,  and 
which,  at  the  time  of  the  negotiations  a  few  weeks  before, 
he  had  shown  to  the  plain tifi*,  would  seem  to  show  this; 
but,  in  fact,  only  one  flock  was  on  the  station  when  the 
contract  was  made,  and  only  one  flock  was  delivered ; 
the  maiden  ewes  in  question  having  been  sold  ten,  and 
delivered  five,  weeks  before  the  contract.  It  was 
not  disputed  that  the  deficiency  of  3555  head  was  too 
large ;  but  it  was  argued  that,  as  the  plaintiff  was  only 
to  pay  for  the  sheep,  together  with  the  station,  according 
to  the  number  of  sheep  he  received,  the  greater  the 
deficiency,  the  less  he  would  have  to  pay.  The  plaintifi* 
had  paid  for  46,000,  and  it  was  conceded  by  both 
parties  that  he  was  entitled  to  receive  back  17s.  6d.  for 
every  deficient  sheep.  The  learned  Judge  told  the  jury 
that  on  the  question  of  damages  the}'  were  not  entitled 
to  take  into  consideration  this  particular  flock  of  maiden 
ewes.  But  the  jury  found  that  there  was  a  breach  of 
contract,  inasmuch  as  this  reduced  number  was  not  a 
deliver}'  of  46,000,  "more  or  less;*'  and  they  gave 
damages  for  the  non-delivery  of  the  1668  maiden  ewes 
at  5s.  each  sheep  with  interest,  estimating  the  value  of 
each  of  these  missing  sheep  at  22s.  6d. — that  is,  5s. 
more  than  the  contract  price. 


1865. 


HiCKZY 
V, 

Tooth. 


Stephen,  for  the  defendant,  now  moved  for  a  rule  nisi 
for  a  new  trial.  It  is  contended  that  the  plaintiff  cannot 
possibly  have  sustained  any  damage  whatever,  because, 
in  ti'uth,  the  fewer  the  number  of  sheep  dehvered 
the  less  he  would  have  to  pay  for,  and  so  he  might 
acquire  the  station  for  nothing,  or  next  to  nothing, 
since  he  was  to  pay  only  for  the  sheep  which  he 
received.     But  at  any  rate  the  jury  had  no  right  to 
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1865. 


HiCKEY 
V. 

Tooth. 


August  28. 


estimate  the  value  of  the  deficient  sheep  by  the  value  of 
the  1668  maiden  ewes,  which  it  is  said  ought  to  have 
been  delivered  and  were  not,  which,  nevertheless,  it  is 
clear  that  they  have  done,  although  told  by  the  Judge 
that  those  particular  sheep  were  out  of  the  question. 

Rule  nisi  granted  upon  three  points — 1-  That  the 
damages  ought  to  have  been  nominal  only  ;  2.  That  if 
not,  that  the  damages  were,  at  all  events,  excessive ;  and 
3.  That  the  damages  were  calculated  improperly,  by 
reference  specifically  to  the  maiden  ewes. 

Sir  W.  Manning  and  Sheppard  showed  cause.  It 
is  submitted  that  the  jury  were  justified  in  estimating 
the  damages  by  the  highest  value  of  all  or  any  of  the 
46,000  sheep  agreed  to  be  delivered,  or  of  the  sheep  on 
the  station  actually  delivered.  [Stephen,  C.J.  But 
what  was  that  value?  What  had  these  particular 
maiden  ewes  to  do  with  the  question  ?  Should  it  not 
have  been  average  value  ?  That  could  not  have  been 
much  above  ten  shillings,  for  the  station  was  given  in.] 
The  retimi  shown  by  the  defendant  to  the  plaintiff  con- 
tained this  fiock  as  part  of  the  sheep  on  the  station ;  the 
jury  have  found  that  they  were  worth  22s.  6d.  a  head, 
and  therefore  the  damage  the  plaintiff  has  sustained  by 
their  non-delivery,  is  the  difference  between  that  value 
and  the  contract  price.  It  was  also  a  question  for  the 
jury  whether,  in  a  sale  of  so  large  a  number  of  sheep,  a 
certaii^  proportion  of  maiden  ewes  ought  not  to  have 
been  found ;  and  the  damages  may  have  been  estimated 
by  them,  not  as  the  price  of  any  particular  flock,  but  as 
the  price  of  a  more  valuable  kind  of  sheep,  of  which 
there  was  a  deficiency. 

The  plaintiff  is  also  entitled  to  retain  his  damages  on 
the  third  count.  The  defendant  has  prevented  himself 
from  fulfilling  the  contract  he  made.  It  was  a  contract 
for  the  sale  and  delivery  of  sheep  accustomed  to,  and 
habitually  on,  the  station.  The  defendant  warranted 
that  there  were  about  46,000  on  the  station,  and  by  the 
return  showed  by  him  to  the  plaintiff,  and  by  which  it 
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appeared  that  these  1668  maiden  ewes  were  on  the  1865. 
station,  he  warranted  that  they  were  the  sheep  that  he  Hkkey 
sold.  The  sheep  sold  were  not  any  sheep,  but  sheep  xoom 
referred  to  in  this  conti'act,  and  evidence,  therefore,  was 
admissible  to  apply  the  contract,  and  identify  the 
specific  subject  matter;  just  as  in  Macdonald  v.  Long- 
bottom  (a),  the  evidence  of  conversations  and  letters 
antecedent  to  the  contract  were  allowed  to  explain  the 
expression  "your  wool,"  which  was  used  in  the  contract, 
and  to  point  out  the  wool  refen-ed  to.  The  sale  may  be 
likened  to  tlie  sale  of  a  non-existing  chattel,  in  which 
there  is  an  implied  warranty  that  the  vendor  has  done 
nothing  to  preclude  himself  from  delivering  it.  In 
Couturier  v.  HastieQ))  Parke,  B.,  says,  "by  selling  a 
cargo  the  purchaser  undertakes  that  the  vendee  shall 
have  it  if  it  exists,  and  that  he  himself  had  not  before 
sold  it  to  another."  So  here  the  defendant  sold  the 
sheep  mentioned  in  the  return.  [Stephen,  C.  J.  If  the 
defendant  sold  these  sheep,  there  might  be  a  covenant 
like  that  mentioned  in  the  third  count;  but  the  question 
is,  whether  there  can  be  such  a  covenant  if  he  did  not 
sell  them.] 

The  depreciation  in  the  value  of  the  sheep,  that  is, 
by  the  delivery  of  42,000  inferior  sheep  instead  of 
46,000  good  ones,  may  be  such  as  to  entail  an  actual 
loss.  [Stephen,  C.  J.  But  it  is  admitted  that  if  46,000 
had  been  delivered,  the  contract  would  have  been  ful- 
filled.] 

Martin,  Q.  C,  and  Stephen  contra.  The  evidence 
clearly  was,  that  this  particular  flock  of  1668  maiden 
ewes  had  been  sold  by  the  defendant  ten  weeks,  and 
delivered  five  weeks,  before  this  sale  to  the  plaintiflf. 
And  the  jury  have  given  damages  on  a  wrong  principle, 
namely,  that  these  particular  maiden  ewes  ought  to  have 
been  on  the  station.  The  contract  was  for  the  sale  of 
sheep  habituall}'  on  a  particular  station,  and  the  returas 
referred  to  were  no  part  of  the  contract.    If  ther^  were 

(a)  29  L.  J.  Q.  B.  256  ;  see  Shore  v.  jrUmi,  9  CI.  &  F.  365. 
(6)  22  L.  J.  Ex.  103,  301  ;  S.  C,  6  H.  L.  C.  673.     See  also  ^uZ^(»i 
V.  AtkinJt,  18  C.  B.  249. 


V. 

Tooth. 


198  SUPREME   COURT   REPORTS. 

1866.  sheep  which  had  been  removed  from  the  station  before 
HicKEY  ^^^  contract,  those  sheep  were  not  sold.  It  is  admitted 
that  the  plaintiff  must  obtain  a  verdict  if  the  deficiency 
is  greater  than  can  be  covered  by  the  limitation  of 
**  more  or  less ;  "  but  he  is  not  entitled  to  recover 
damages,  because  some  particular  sheep  which  were  not 
the  subject  of  the  contract  were  not  delivered.  The 
complaint  on  the  record  is  that  among  the  46,000 
sheep,  the  subject  of  the  contract,  were  in  fact  some 
which  were  not  delivered,  and  which  the  defendant 
had  put  it  out  of  his  power  to  sell.  If  the  sheep 
returns  were  admissible  at  all,  it  would  be  to  show 
what  in  fact  were  the  sheep  on  the  run  at  the  time 
of  the  contract.  But  these  1668  maiden  ewes  were  not 
in  fact  then  on  the  run,  and  so  they  did  not  pass  by  the 
contract.  If,  however,  the  returns  were  received  to 
show  what  the  defendant  represented  to  be  on  the  run, 
the  evidence  goes  to  support,  not  this  action  of  tort,  but 
an  action  for  deceit  or  breach  of  warranty.  The  jury 
could  not,  without  reference  to  these  1668  sheep,  hare 
given  damages  for  the  non-delivery  of  sheep  of  greater 
value  than  17s.  6d.  a  head,  especially  as  that  price 
included  the  station.  The  only  contract  was  for 
the  sale  of  46,000  sheep,  or  rather  the  defendant 
sold  all  the  sheep  on  the  station,  estimating  them  at 
46,000.  There  had  been  a  representation,  but  it  was 
not  embodied  in  the  contract.  It  is  clear  that  interest 
was  not  recoverable.  Higgins  v.  Sargent  (a) ^  and  the 
6  Vic,  No.  9,  sec.  23  (6)  was  referred  to. 

Stephen,  C.  J.  I  am  clearly  of  opinion  that  the  jury 
cannot  give  damages  for  the  non-deliverj^  of  these  sheep, 
bj'  reference  to  the  value  of  this  particular  flock  of 
maiden  ewes,  and  that,  therefore,  the  rule  for  a  new  trial 
must  be  made  absolute. 

If  the  defendant  sold  these  1668  ewes,  it  may  be 
(although  it  is  not  necessary  to  decide  the  point, 
and  we  do  not  so  decide)  that  he  would  have  been 
liable  as  on  a  warranty  that  he  had   not   premusly 

(«)  2  B.  &  C.  349.  (5)  Sup.  Ct.  Pr.  19. 


V. 

Tooth. 
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disposed  of  them.  But,  in  fact,  he  sold  only  such  1865. 
sheep  as  were  at  the  time  of  the  contract  on  the  Hickey 
station,  guaranteeing  nothing  as  to  the  sex,  quality, 
or  age  of  any  of  the  animals,  beydnd  this,  that  the 
total  number  should  be  "  about "  46,000.  As  the  actual 
number  was  considerably  less,  although  by  how  much 
less  we  do  not  know,  the  plaintiff  was  entitled  to 
damages  for  the  non-delivery  of  the  deficient  number. 
We  will  assume  the  deficiency  to  have  been  about  fifteen 
or  sixteen  hundred ;  say  1668.  But  the  jury  were  not 
entitled  to  assume  that  the  deficient  sheep  were  in  worth 
more  than  the  average  value  of  the  others.  And  certainly 
they  were  wrong  in  estimating  the  animals  by  the  value 
of  the  missing  1668  maiden  ewes,  with  which  the  jury 
had  nothing  to  do.  It  is  indeed  clear  that  the  jury 
gave  damages  specifically  as  for  these  ewes,  thinking 
that  they  ought  to  have  been  delivered.  But  the  de- 
fendant never  sold  or  undertook  to  sell  these  ewes  to  the 
plaintiff.  If  he  represented  at  or  before  the  sale  that 
they  formed  part  of  the  flocks,  he  might  be  liable  as  for 
a  breach  of  warranty,  or  for  fraudulent  representation, 
but  not  in  this  action  which  is  founded  on  a  different  • 
view  of  the  matter.  And  for  myself,  I  may  add,  that  it 
seems  to  me  very  questionable,  for  the  reasons  I  have 
just  stated,  whether  the  returns  of  the  sheep  shown  as 
they  were  to  the  plaintiff  several  weeks  before  the  sale, 
ought  in  this  action  to  have  been  received  in  evidence. 
The  rule  for  a  new  trial  must  be  made  absolute  with 
costs  to  abide  the  event,  unless  the  plaintiff  shall 
consent  to  take  a  verdict  for  nominal  damages  with  the 
costs  of  the  action  (not  to  include  the  costs  of  this 
motion),  in  which  case  the  verdict  will  stand  with  such 
nominal  damages  for  the  plaintiff. 

Habgrave,  J.,  and  Ciiebke,  J.,  concurred. 

Judgment  accordingly. 
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Recent  pos- 
Bession  of 
stolen  bank 
notes,  of 
which  the     • 
prisoner  could 
give  no  satis- 
factory ac- 
count, is 
eridence 
either  that  he 
stole  them,  or 
that  he  re- 
ceived them, 
knowing 
them  to  have 
been  stolen, 
according  to 
the  other  cir- 
cumstances 
of  the  case. 


The  Queen  against  Saunders  (a). 

^PECIAL  case  under  the  13  Vic,  No.  8. 

"  Thi^  prisoner  was  tried  before  me  at  the  late 
Goulbum  Assizes,  on  an  indictment  containing  two 
counts;  the  first,  charging  him  with  stealing  some  bank 
notes,  which  were  taken  from  the  Cooma  mail ;  and  the 
second,  with  feloniously  receiving  the  same. 

"It  appeared  in  evidence  that  the  mail  had  been 
stopped  and  robbed  on  the  night  of  Tuesday,  the  6th  of 
December,  between  Queanbeyan  and  Bungendore,  by 
two  men  who  had  their  faces  blackened,  and  could  not 
be  identified.  The  evidence  against  the  prisoner  was, 
that  on  the  night  of  the  28th  December  he  was  arrested 
at  Major's  Creek,  with  six  of  the  notes  in  his  possession. 
Major's  Creek  is  about  six  miles  from  Burke's  public- 
house,  at  Gingamona,  and  twelve  miles  from  Braidwood. 
The  prisoner  had  endeavoured  to  pass  one  of  the  notes 
at  Gingamona,  and  at  first  denied  (to  the  constable)  that 
he  had  sniy  in  his  possession.  He  gave  two  inconsistent 
accounts  of  the  mode  of  his  acquiring  these  notes — 
neither  of  which  was  in  accordance  with  probabiUty. 

**  During  the  trial  it  was  shown  that  the  prisoner  had 
been  already  tried  for  and  acquitted  of  the  robbery  at 
the  Braidwood  Quarter  Sessions.  The  Crown  thereupon 
entered  a  nolle  prosequi  on  the  first  count,  and  the  case 
went  to  the  jury  on  the  second. 

"  In  my  charge  to  the  jury  on  this  count,  I  told  them 
that  in  this  particular  case,  having  regard  to  the  dates 
and  the  chai'acter  of  the  propert}^ — passing  from  hand 
to  hand,  readily,  in  the  neighbourhood — the  ordinary 
legal  presumption  of  larceny  in  the  prisoner  would  not 
necessarily  determine  the  case;  but  that  if  they  thought 
that  the  prisoner  really  was  not  the  thief,  and  had  re- 
ceived the  property  from  either  a  person  who  was  so,  or 


(a)  Before  Steplicn,  C.  J.,  and  Wise,  J. 


V. 

Saunders. 
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from  Rome  other  to  whom  the  thief  had  delivered  it — he         1865. 
knowing  that  it  was  stolen — the  prisoner  might  be  found     xhe  Queen 
guilty  as  a  receiver. 

"I,  nevertheless,  reser\'ed  the  question  for  the  Court, 
whether  I  was  right  in  this  charge. 

"  The  prisoner  was  found  guilty,  and  I  sentenced  him 
to  twelve  calendar  months'  imprisonment  with  hard 
labour. 

Alfred  Stephen,  C.  J." 

Sydney,  16th  June,  1865. 

Wmdeyer,  for  the  Crown,  referred  to  R.  v.  Densley  (a). 

No  counsel  appeared  for  the  prisoner. 

Stephen,  C.  J.  In  Langjnead^s  case  (b)  the  prisoner 
was  found  in  the  recent  possession  of  some  stolen  sheep, 
of  which  he  could  give  no  satisfactory  account,  and  it 
might  reasonabl}'^  be  inferred  from  the  circumstances 
that  he  did  not  steal  them  himself;  and  it  was  held  that 
there  was  evidence  for  the  jury  that  he  received  them, 
knowing  them  to  have  been  stolen.  It  is  there  laid 
down  that  recent  possession  of  stolen  property  is  evi- 
dence, either  that  the  person  in  possession  stole  the 
propert}',  or  that  he  received  it,  knowing  it  to  have  been 
stolen,  according  to  the  other  circumstances  of  the  case. 
On  the  authority  of  that  case,  in  which  I  entirely 
concur,  this  conviction  must  be  approved. 

Wise,  J.,  concurred. 

Conviction  sustained. 


(a)  6  C.  &  P.  399.         (ft)  1  L.  &  C.  427  ;  10  L.  T.  X.  S.  350. 
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Phillips  a(jainst  Walmsley  {a). 

In  an  action  "ipjECTMENT  for  a  certain  farm  at  Windsor. 

it  appeared  *  At  the  trial  before  Wise,  J.,  in  the  sittings  in 

1826^'  d'  ^  November,  1864,  it  appeared  that  one  David  Brown  was 

seized  of  the  originally  in  possession  of  the  land  in  dispute  for  several 

tioii  th^n  ^  years,  and  that  he  devised  (or  rather  intended  to  devise 

forming  a  by  a  will  prepared,  but  never  executed)  all  his  property, 

larger  j^o-'^*^  ^^  which  this  land  formed  a  portion,  to  his  ten  children. 

P^y-    ^®  One  Margaret  Fleming  was  an  adopted  daughter  only; 

children,  and  but  it  was  meant  by  Brown  that  she  should  share  as  a 

raughre"!  w^"*  child  with  the  others.     Josejjh  Brown,  his  eldest  son, 

brought  up  by  deed  executed  in  1828,  reciting  the  father's  intention, 

D.  B.  died  empowered  his   administrators  to  convey  Margaret's 

intestate ;  but  share  to  her  at  the  age  of  twenty-one.    But  this  deed  was 
leaving  an  /.-.  ^ii  -r^-i^ 

unexecuted       SO  framed  as  not  to  convey  the  legal  estate.     By  it  the 

which^aU^h*  ^^^^®  ^^  David  Brown's  property  was  to  be  divided  into 

lands  were  to  eleven  lots — and  Margaret  Fleming  and  the  children 

and  F.  was  ^^  David  Brown  were  to  be  put  in  possession  of  their 

to  have  an  respective  portions ;   Joseph  Brown  himself  retaining 

with  D.B.'s  one  share,  and  also  taking  all  his  father's  personal 

Aft^^°'  property.     No  particular  or  separated  lots  were  then 

death,  ail  his  appointed  or  specified.  But  in  fact  there  were  eleven 
children  exe- 
cuted a  memorandum,  binding  themselves  to  carry  out  their  father's  intentions.  In 
1826,  J.  B.f  the  eldest  son  of  I).  B.,  on  coming  of  age,  executed — ^jointly  with  the 
administrators  who  were  his  brothers-in-law — an  informal  deed,  by  which  he  em- 
powered them  to  apportion  the  lands,  equally,  among  the  intending  devisees  {F,  in- 
cluded), and  to  convey  their  portion  to  each  allottee  on  his  coming  of  age.  He 
undertook  to  join  in  the  conveyances,  and  in  the  meantime  the  administrators  were 
to  hold  the  land,  so  to  be  allotted,  in  trust  for  or  in  conjunction  with  the  parties.  In 
consideration  of  the  premises,  the  administrators  made  over  to  J,  B.  all  the  prsonal 
property.  Soon  after  the  execution  of  this  deed,  F.  married  the  plaintitfs  father— 
and,  with  him,  occupied  the  land  in  question.  She  became  of  age  in  1835.  Her 
husband  died  in  1836.  F.  continued  in  possession  until  her  death  in  1888.  From 
that  time  till  1864,  except  for  about  three  years,  during  which  some  relation  of  P,'s 
collected  the  rent,  as  was  said,  on  behalf  of  her  children,  nothing  appeared  in  evi- 
dence respecting  this  farm.  /.  B,  lived  in  the  neighbourhood  up  to  his  death  in 
1862,  without  ever  making  any  claim.  The  Judge  declined  to  direct  the  jury,  that 
they  might  presume  the  execution  of  a  deed  effectuating  a  partition  of  the  laud  in 
accordance  with  the  deed,  or  othenvise,  conveying  a  legal  title  to  the  property  to 
P. — and  the  plaintiff  having  been  nonsuited,  Held,  on  motion  to  set  aside  the  nonsuit, 
that  such  direction  was  right,  and  that  no  such  presumption  legally  arose. 

(rt)  Before  Stephen,  C.  J.,  and  WisCy  J. 
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farms;  and  before  this  Margaret  was  in  possession  of  one 
of  them,  called  Davies  grant  (the  subject  of  this  action), 
or  in  receipt  of  the  rent  of  it  by  an  agent  who  acted 
for  her.  There  was  some  evidence  tendered  of  a  casting 
of  lots  between  the  parties,  before  the  execution  of  this 
deed,  for  their  shares  under  some  actual  or  supposed 
agreement;  but  the  learned  Judge  refused  to  receive  the 
evidence.  But  at  this  time,  that  is,  in  1828,  Margaret 
was  only  about  fourteen  years  old,  and  by  the  deed  she 
was  not  to  get  a  legal  conveyance  of  her  share  or  lot  till 
she  was  of  age.  In  1828  she  married,  and  with  her 
husband,  Phillips^  the  father  of  the  plaintitf,  lived  on 
Davies  farm,  till  his  death  in  1836.  In  1835  she  be- 
came of  age,  and  continued  to  live  there  alone  with  three 
children,  of  whom  the  plaintiff  is  the  only  son  and  heir, 
until  her  death  in  1838.  .  The  plaintiff  became  of  age  in 
1854,  and  the  action  was  commenced  within  the  ten 
years  required  by  the  statute. 

The  plaintiff  relied  on  the  possession  of  Margaret 
Fleming  for  twelve  years,  and  his  heirship  to  her. 
It  appeared  that  her  brother,  of  the  same  name 
of  Fleming^  was  in  possession  for  some  years  after 
1838,  on  behalf  (it  was  said)  of  her  children — of  whom 
the  plaintiff  was  one,  then  about  five  years  old,  under 
some  actual  or  supposed  will  in  her  favour  made  by  her 
husband.  The  plaintiff  was  not  shown  to  have  been  in 
possession.  The  defendant  showed  no  title,  but  relied 
on  the  defect  in  that  of  the  plaintiff.  Joseph  Brown 
lived  in  the  neighbourhood  close  by  the  farm,  and  had 
not,  as  far  as  the  evidence  went,  made  any  claim  on  the 
land. 

The  learned  Judge  nonsuited  the  plaintiff,  on  the 
ground  that  he  had  failed  to  show  any  legal  title ;  that 
his  mother's  possession  was  referable  to  no  title  at  all,  as 
it  was  then  shown  to  be  in  Joseph  Brotcn, 


1865. 


Phillips 

V. 

Walmsley. 


Darley,  for  the  plaintiff,  obtained  a  rule  nisiy  on  the   November 29, 
ground  that  there  was  evidence  to  go  to  the  jury  from         ^^^*' 
which  they  might  have  presumed  a  conveyance  from 
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1865.         Brown  or  his  trustees,  they  havmg  been  empowered  by 
Phillips      the  deed  to  execute  one  for  him. 

V. 

T      ,r  ,o«L        Sheppard  and  Salomons  now  showed  cause.     Pos- 
June  16, 1865.  ....        ,     .        ,         .         ^     .         .  ,  ^    .  , 

session  is,  it  is  admitted,  pnma  facte  evidence  of  title, 

and  no  other  interest  appearing  in  proof,  is  evidence  of 
seisin  in  fee.  But  if  the  legal  estate  is  shown  to  be  in 
anyone  else,  the  presumption  arising  from  that  possession 
is  got  rid  of.  In  Doe  d.  Carter  v.  Barnard  (a),  it 
appeared  that  the  plaintiif  *s  husband  had  been  in  pos- 
session for  eighteen  years,  when  he  died  leaving  a  son 
(not  a  part}'  to  the  action),  and  that  the  plaintiff  then 
possessed  and  remained  in  possession  for  thirteen  years ; 
and  it  was  held  that  the  plaintiff  was  rightl}'  nonsuited, 
because  the  possession  of  her  husband  before  her  for 
eighteen  years  was  prima  facie  evidence  of  his  seisin  in 
fee,  and  as  he  died  in  possession  and  left  a  son,  it  was 
also  2>^i^iia  facie  evidence  of  the  title  of  his  heir,  against 
which  the  plaintiff's  possession  for  thirteen  years  could 
not  avail.  So  here  the  plaintiff  has  by  his  own  showing 
proved  the  title  to  be  in  Joseph  Brown,  of  which  the 
defendant  is  entitled  to  take  advantage.  [Wisey  J. 
There  was  no  evidence  that  the  defendant  was  in  pos- 
session, but  only  that  the  plaintiff  was  out  of  possession.] 
The  possession  also  having  been  out  of  Margaret  Flem- 
ing  and  her  descendants  for  some  years,  weakens  any 
inference  that  might  have  been  drawn  from  the  evidence 
of  her  possession  so  long  ago.  The  deed  recites  an 
arrangement  by  which  the  heir  at  law  gave  up  tlie 
property  to  which  he  was  then  entitled,  and  agreed  that 
it  should  be  divided  among  his  father's  children  and 
Margaret  Fleming,  But  that  was  a  mere  voluntary 
agreement  by  the  heir ;  and  tlie  doctrine  of  Courts  of 
Equity  as  to  family  arrangements,  where  there  is  a 
doubtful  right,  has  no  application.  In  the  present  case 
there  was  no  duty  on  the  heir  at  law  to  carrj'  out  this 
arrangement,  and  it  could  not  have  been  enforced  by 
Ma/rgaret  Fleming ;  Stapelton  v.  Stapelton  (b)  and  the 
notes  thereto.    It  is  submitted  that  from  all  the  circum- 

(o)  13  Q.  B.  945.  {b)  2  Wh.  &  T.  L.  C.  695. 
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stances,  it  is  clear  that  the  plaintiffs  mother  never  1866. 
obtained  any  conveyance  from  Joseph  Broivn,  the  only  Phillips 
legal  owner,  and  her  possession,  therefore,  goes  for  ^v^lmslet 
nothing.  There  has  been  no  such  enjoyment  of  any 
right  (which  could  have  had  no  lawful  origin  except  by 
deed),  that  in  favour  of  such  enjoyment  the  existence  of 
such  a  deed  must  be  presumed ;  Lyon  v.  Reed  (a). 
There  has  been  no  dealing  with  the  property  in  such  a 
manner  as  reasonable  men  of  business  would  not  have 
dealt  with  it,  unless  there  had  been  a  conveyance ; 
Garrard  v.  Tuck  (6).  There  was  no  duty  in  the  ad- 
ministrators to  convey,  and  no  trust  in  them.  No  pre- 
sumption can  arise  in  a  case  like  this,  that  a  deed  of 
conveyance  has  been  executed  by  the  heir,  or  by  these 
administrators ;  Taylor  on  Evidence  (c).  It  arises  in 
favour  of  long  and  uninterrupted  possession  only,  and  of  a 
perfect  title  onty  incomplete  for  want  of  some  technicahty . 
**No  case  can  be  put,"  says  Chief  Justice  Tindal,  in 
Doe  V.  Cooke (d),  "in  which  any  presumption  has  been 
made,  except  when  a  title  has  been  shown  by  the  party 
who  calls  for  the  presumption,  good  in  substance,  but 
wanting  some  collateral  matter  necessary  to  make  it 
complete  in  point  of  form.  In  such  case,  where  the  pos- 
session is  shown  to  have  been  inconsistent  with  the 
existence  of  the  fact  directed  to  be  presumed,  and  in 
such  case  only  has  it  ever  been  allowed."  The  pre- 
sumption arises  when  it  is  the  declared  duty  of  trustees 
to  convey ;  for  it  is  reasonable  to  presume  that  they  per- 
formed their  duty;  England  v.  Slade  {e),  Doe  v. 
Syhoum  (/),  Doe  d,  Rees  v.  Williams  (g).  Joseph 
Brown  died  only  two  years  before  the  action  was 
brought.  There  is  a  great  injustice  in  any  such  pre- 
sumption, except  in  aid  of  a  clearly  equitable  title  ;  and 
the  plaintiff  must,  in  order  to  succeed  in  ejectment,  show 
a  good  legal  title;  CottreU  v.  Hughes  (fe),  Goodtitle  v. 
Jones  (i).  Roe  v.  Read  (k),  Doe  v.  Staple  (Z),  Roscoe 
on  Evidence  (w). 

(a)  13  M.  &  W.  285.         (b)  8  C.  B.  231  ;  18  L.  J.  C.  P.  338. 
(c)  §  115.     id)  6  Biiig.  179.     (e)  4  T.  R.  682.     (/)  7  T.  K.  2. 

ig)  2  M.  &  W.  749,  757  ;  See  Doe  v.  Davies,  Id.  613. 
(h)  15  C.  B.  533  ;  24  L.  J.  C.  P.  107.  (/)  7  T.  K  47. 

{k)  8  Id.  118.  {I)  2  Id.  684.  [m)  p.  688. 
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1865. 
Phillips 

V. 

Walmsley. 


Sir  W,  Manning^  Q.  C,  and  Darley  contra.  The 
evidence  as  to  drawing  lots  by  the  children  of  Brown 
and  Margaret  Fletning,  should  not  have  been  ex- 
cluded ;  but  that  was  one  circumstance  from  which  the 
jury  should  have  presumed  a  conveyance  from  Joseph 
Broun  to  Margaret  Fleming,  This  presumption  was 
strengthened  by  the  evidence  that  Margaret  Fleming 
went  into  and  remained  in  possession  for  some  time,  and 
received  the  rents.  The  evidence  would  have  shown 
that  the  family  arrangement  between  Brown  was  sup- 
ported by  a  valuable  consideration.  For  it  appears  that 
certain  cattle  and  all  the  personal  property  were  given 
up  to  the  heir  at  law,  and  that  he  thereupon  agreed  to 
divide  the  land  in  accordance  with  the  expressed  in- 
tention of  his  father  ;  Ellison  v.  Ellison  {a). 

The  question  whether  such  a  conveyance  had  been 
executed  should  have  been  left  to  the  jury  ;  and  they 
should  have  been  told  that  they  might  presume  a  con- 
veyance to  Margaret  Fleming  in  1835,  when  she  came 
of  age.  She  was  in  actual  possession  for  ten  years ;  and 
as  the  administrators  oi  Brown,  who  were  her  trustees, 
were  her  brothers-in-law,  it  is  most  probable  that  she 
would  have  asked  them  to  convey  to  her  in  1835,  or 
between  that  time  and  1838,  during  all  which  time  she 
was  in  possession  of  the  land.  BarUett  v.  Downes  (6), 
Doc  V.  Pa^ssingham  (r),  Doe  v.  Syhourn  (d),  and  Doe 
V.  Wrighte  {e)  were  referi'ed  to. 


August  18.  Stephen,  C.  J.,  delivered  the  judgment  of  the  Court 

in  this  case  as  follows  : — 

This  is  an  action  of  ejectment,  for  a  small  farm  near 
Windsor,  called  Fleming's,  brought  by  the  eldest  son  of 
Margaret  Phillips,  deceased,  formerly  Fleming.  At  the 
trial,  after  rejecting  evidence  of  a  certain  alleged  actual 
partition,  Mr.  Justice  Wise  declined  to  direct  the  jury 
to  presunre,  or  tell  them  that  they  might  presume,  the 
execution  of  a  deed  effectuating  such  partition,  or  other- 
wise, conveying  a  legal  title  to  the  property — whereupon 

{n)  1  AVh.  &  T.  L.  C.  199.  (h)  3  B.  &  C.  616. 

{€)  6  B.  &  C.  305.  id)  2  T.  K.  2. 

(0  2  B.  &  A.  710. 


V. 

Walmsley. 
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the  plaintiffwas  nonsuited.  And  the  question  is,  whether         1865. 
that  nonsuit  under  the  circumstances  was  right.  Phillips 

The  original  owner  of  this  farm,  then  forming  part  of 
a  much  larger  property,  was  David  Brown,  who  died  in 
1826.  He  had  several  children,  and  Manfaret  Fleming 
was  an  adopted  daughter,  brought  up  with  them. 
Brown  died  intestate  ;  but  he  left  an  unexecuted  will, 
under  which  all  his  lands  w-ere  to  be  divided,  and  Mar- 
garet  was  to  have  an  equal  portion  with  the  rest.  The 
entire  family,  accordingly,  it  seems,  on  his  death, 
(although  most  of  the  children  were  then  under  age), 
signed  a  memorandum  or  document  of  some  kind,  bind- 
ing themselves  to  act  on  and  carry  out  the  father's 
wishes ;  and  the  widow,  as  also  apparently  one  or  two 
of  the  daughters,  took  possession  of  separate  farms 
shortly  afterwards.  It  is  supposed,  that  at  or  about  the 
same  time  all  the  farms  in  fact  were  allotted.  But,  in 
1828,  the  eldest  son  Joseph,  on  coming  of  age,  executed 
— jointly  with  the  administrators,  who  were  his  brothers- 
in-law — a  deed  ofamostpeculiarand  bungling  character, 
by  which  he  empowers  them  to  apportion  the  lands 
(equally,  as  far  as  practicable)  among  all  the  intended 
devisees,  Margaret  included,  and  to  conve}'  the  selected 
land  to  each  allottee  on  attaining  majority.  He  under- 
takes to  join  in  the  conveyances,  and  in  the  meantime 
the  administrators  are  to  hold  the  lands,  so  to  be  allotted, 
in  trust  for  or  in  conjunction  with  the  parties.  In  con- 
sideration of  the  premises,  the  administrators  made  over 
to  Joseiih  all  the  personal  propert}-. 

Soon  after  the  execution  of  this  deed,  Margaret 
Fleming  married  the  plaintiff's  father ;  and,  with  him, 
entered  into  or  retained  possession  of  the  farm  in  contest. 
She  became  of  age  in  1835.  The  husband  died  in  1836, 
leaving  her  in  sole  possession,  but  having  executed  a 
wUl,  not  produced  in  evidence,  dealing  or  affecting  (it  is 
supposed)  to  deal  in  some  way  with  the  property.  Mar- 
garet continued  in  possession,  until  her  death  in  1838  ; 
when  the  plaintiff  was  five  years  old  only.  From  that 
time  until  1864,  except  for  about  three  years,  during 
which  some  relation  oi Margaret's  collected  the  rent,  on 
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1865.         behalf  (it  was  said)  of  her  children,  nothing  appeared  in 

Phillips      evidence  respecting  this  farm.     But  Joseph  Brown,  to 

w  t,  1/    «^     whom  in  law  it  belonged  if  not  to  Margaret,  or  to  some 

Vi  ALMSLEx . 

one  claiming  under  her,  lived  in  the  immediate  neigh- 
bourhood up  to  his  death  in  1862 — without,  it  appears, 
ever  having  made  any  claim.  This  acquiescence  alone, 
it  was  urged,  strengthened  the  presumption  that  he  had 
at  some  time  (and,  if  so,  probably  in  1835  or  there- 
abouts), executed  a  conveyance  to  her  of  the  property. 

The  previous  question  is,  however,  did  any  such  pre- 
sumption legally  arise  ;  and  we  are  of  opinion,  after 
looking  into  the  authorities,  that  it  did  not.  It  had 
occurred  to  me,  when  the  rule  in  this  case  was  granted, 
that  the  evidence  as  to  the  allotting  should  have  been 
received.  But,  according  to  the  deed  of  1828,  the 
selection  (by  lot  or  otherwise)  was  to  be  a  subsequent 
matter  ;  whereas  the  evidence  proffered  and  rejected  was 
of  an  operation  some  years  previous.  I  assume  that  an 
allotting  did  in  fact  take  place,  as  alleged ;  for,  notwith- 
standing the  terms  of  that  deed,  there  must,  before  the 
widow  and  daughters  took  possession,  have  been  some 
selection — and  probably  for  all  the  claimants.  It  by 
no  means  follows,  however,  that  Margaret  Fleming's  lot 
was  afterwards  duly  conveyed  to  her,  or  to  her  husband 
in  her  right. 

The  former  alone,  of  course,  was  the  presumption  con- 
tended for  ;  since  it  is  the  only  one,  which,  if  any,  the 
law  would  raise.  As  a  matter  of  mere  fact,  all  things 
being  considered,  the  likelihood  is  quite  as  great,  or 
greater,  that  no  conveyance  to  either  was  executed. 
Both  would  probably  have  been  under  the  impression, 
that  they  were  already  sufficiently  secure ;  but,  if  they 
thought  a  conveyance  necessary,  and  had  obtained  one, 
their  attorney  would  assuredly  have  taken  care  to  get  it 
registered.  Considered  as  a  matter  of  mere  legal  or 
artificial  presumption,  no  case  shows  that  one  could 
justifiably  be  made,  by  reason  merely  of  a  possession 
extending  over  three  years  (or  six,  if  we  include  the  two 
or  three  succeeding  Margaret's  death),  after  the  time 
when  the  supposed  conveyance  might  have  been  exe- 
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cuted.     Nor  by  reason  of  a  possession  embracing  ten        1866. 
years  (during  seven  of  which  confessedly  Margaret  could      Phillips 
have  had  no  title),  followed  by  twenty-five  or  more,    walmsley. 
throughout  which  possession  has  apparently  been — from 
whatever  cause — in  some  one  else.     The  plaintiff  here 
became  of  age  in  July,  1854,  and  brought  his  action 
barely  within  the  ten  next  years,  which  the  statute 
allowed  him. 

In  the  absence  of  all  means  of  knowing  the  defence, 
we  could  not  assume  that  there  is  none,  beyond  that  of 
mere  possession.  But  if  the  defendant  has  no  other  title, 
he  ma}^  rely  on  it  as  sufficient  until  the  plaintiiF  has 
established  his  own.  The  latter  on  the  other  hand  may 
have,  and  we  will  suppose  at  present  that  he  has, 
equitable  or  moral  claims  unjustly  denied  him.  But,  to 
maintain  an  ejectment  he  must  possess  a  legal  title  ;  and 
if  a  jury  could  (in  his  favour)  presume  the  existence  of 
such  a  title,  in  a  case  like  this,  because  apparently  the 
plaintiff  ought  to  have  (or  his  mother  ought  to  have 
had)  one,  it  will  be  difficult  to  say  in  what  case,  present- 
ing equitable  claims  merely,  the  jury  may  not  make  a 
similar  presumption. 

It  will  sufficiently  appear  from  England  v.  SUule  (a). 
Doe  V.  Syhourn  (6),  and  Keene  v.  Deardon  {c)  that  the 
presumption  of  a  deed  having  been  executed  is  made, 
only,  in  favour  of  persons  having  a  clear  beneficial  title  : 
an  estate,  in  point  of  fact,  although  perhaps  equitable 
onl}'.  The  title,  according  to  the  judgment  in  Doe  v. 
Cooke  ((l)y  must  be  good  in  substance,  but  defective 
because  of  some  collateral  matter,  necessary  to  complete 
it  in  point  of  form.  In  such  cases,  where  the  form  alone 
of  a  conveyance  is  wanting,  which  it  was  the  plain  duty 
of  some  one  (a  trustee  for  instance)  to  execute,  the  pre- 
sumption may  be  a  reasonable  one  (although  I  confess 
myself  unable  to  see  anything  but  fiction  in  the  process) 
that  such  a  conveyance  actually  was  executed.  But  here 
the  claim  of  the  plaintiff's  ancestor,  however  strong 
morally,  falls  far  short  of  the  necessary  conditions.    The 

(a)  4  T.  R.  682.  (b)  7  T.  R,  3. 

(c)  8  East  263.  {d)  6  Bing.  179. 

o— 4 
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1866.  administrators  could  not  have  conveyed  a  legal  title  to 
Phillips  his  mother,  if  they  would ;  the  arrangement  of  1828, 
Walm  t  l^owever  honourable  to  the  heir,  could  not  have  been  en- 
forced against  him  by  her  ;  since  no  consideration,  re- 
garded by  the  law  as  such,  moved  to  him  from  her — or 
was  at  any  time,  on  her  behalf,  paid  or  given.  See 
Ellison  V.  Ellison  (a),  and  the  cases  there  cited. 
According  to  the  deed,  under  which  a  trust  is  supposed 
to  have  been  created,  the  farm  itself  was  not  then  ascer- 
tained. In  short,  she  had  no  *'  estate  "  known  to  the  law; 
but  only  a  claim,  which  doubtless  she  and  others  at  the 
time  regarded  as  equivalent.  She  was,  practically,  in 
the  position  of  a  beneficiary  owner;  but  she  was  not  one. 

In  Doe  V.  Re^d  (b)  it  appears  to  be  clearly  laid  down, 
that  the  question  whether  a  convej^ance  conferring  title 
has  been  executed,  however  long  the  possession  of  the 
party  seeking  to  establish  the  presumption,  is  after  all 
one  of  fact.  The  Court  there  observes,  that  the  grant  of 
a  right  of  way  is  presumed,  after  long  user,  simply 
because  no  portion  of  that  user  could  be  reasonably  ac- 
counted for,  unless  there  had  been  originally  such  a 
grant.  Abbott,  L.  C.  J.,  adds,  that  the  cases  as  to  pre- 
sumption had  already  gone  far  enough,  and  ought  not  to 
be  extended.  But  the  diflFerence  between  the  user  of  a 
right  of  way,  and  a  grant  to  support  it,  and  the  case  of 
a  presumed  conveyance  to  confirm,  or  create  a  title,  is 
obvious. 

For  the  several  reasons  given,  we  are  of  opinion  that 
the  nonsuit  in  this  case  was  right ;  and  the  rule  obtained 
by  the  plaintiff  for  setting  it  aside,  therefore,  is  dis- 
charged. 


{a)  2  W.  &  T.  E.  L.  C.  178,  182.  {b)  5  B.  &  A.  236. 
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1866. 

Kingston  against  Gale  (a). 

"l^JECTMENT  for  a  small  parcel  of  land  at  Padding-   A  lease  pur- 
ton,  by  a  landlord  against  his  tenant,  under  a  build-  havc^been 

insf  lease — for  breach  of  covenants  contained  in  such  lease,  inade  ou  the 
^  1st  July,  1858, 

The  case  was  tried  before  Stephen y  C.  J.,  in  May  habendum  to 

1865.     The  lease  which  contained  the    covenants   in  »«froS^the 

question  was  dated  the  first  of  July,  1858.    The  haben-  fi^t  day  of 

dum  was  ''unto  the  said  lessee,  his  executors,  adminis-  instant,  for 

trators,  and  assigns,  from  the  first  day  of  July  now  ^^^^JL^^^j  ^t 

instant,  for  the  term  of  ninety-eight  years  thence  next  years'thence 

ensuing,  yielding  and  paying.  &c.''  Twi^^S' 

The  covenants  alleged  to  have  been  broken  were  as  *^^^*  ^^f  ^^ 
o  ^  was  not  exe- 

follows: — "And  also  that  he  the  said  lessee,  his  execu-  cuted  till  May 

tors,  administrators  and  assigns,  will  and  shall,  within  ti^at'the  term 

six  years  from  the  commencement  of  this  demise,  lay  out  commenced 

and  expend  on  the  said  parcel  of  land,  exclusive  of  juiy,  1858. 
interna]  paintine  and  decoration,  the  sum  of  £150  at      The  lessee 

*^  .  ,  .  ,  covenanted, 

the  least,  in  erecting  upon  the  said  land  a  brick  or  that,  within 

weatherboard  house — to  be  well  and  substantially  built;  ?i  froiTthc 

and  will  and  shall  within  three  calendar  months  next,  commence- 

after  the  expiration  of  the  said  period  (or  after  the  said  demise,"  he 

sum  shall  be  so  expended,  as  the  case  may  be),  render  to  would  expend 
,       .     .  .  '    .  £150iuercct- 

the  said  lessor,  his  heirs  or  assigns,  or  to  his  surveyor  or  ing  on  the 

agent,  the  several  bills,  docmnents,  and  other  evidence  a*hourc^to 

requisite  to  prove  to  his  satisfaction  that  the  aforesaid  he  well  and 

sum, at  the  least,  was  expended  and  laid  out;  and  there-  vuiTt^  and 

upon  the  said  lessee,  his  executors,  administrators  or  that  he  would 

assigns,  shall  be  entitled  to  a  certificate  that  the  same  vouchers,  to 

sum  hath  been  duly  expended  as  aforesaid.     And  also  ^'^nd^tu^of 

will  and  shall,  during  the  continuance  of  the  term  hereby  that  sum. 

granted  at  his  and  their  own  costs  and  charges,  keep  the  h "would,^  ^^ 

same  premises  and  every  part  thereof — with  all  erections  ^luring  tli« 

coiitinuunoe 
of  the  term, 
keep  the  premises — "with  all  buildings  to  be  en-cted  thereon"— in  good  repair  ;  and 
would  insure  **the  buildings  to  be  erected  '*  to  their  full  value,  and  keep  tlie  same  so 
insured  during  the  term.  Held,  that  these  covenants  bound  the  lessee  to  insure,  as 
well  as  keep  insured,  wlmtever  buildings  might  be  erected  by  him  on  the  land,  at 
any  time  during  the  terra. 

(a)  Before  Strjiheti,  C.  J.,  Jfargravc,  J.,  and  Chcckc,  J. 


Gale. 
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1865.  and  buildings  to  be  erected  thereon — ^in  good  and  sub- 
K1NG8T  N  stantial  repair  and  condition."  And  also,  "  and  that  the 
V.  said  lessee,  his  executors,  administrators  or  assigns,  shall 

and  will,  at  his  and  their  costs  and  charges,  insure  the 
buildings,  to  be  erected  on  the  ground  hereby  demised, 
to  the  full  value  of  so  much  thereof  as  can  be  destroyed 
by  fire,  in  some  public  insurance  office  in  Sydney  afore- 
said, and  keep  the  same  so  insured  dming  the  term 
hereby  granted ;  and  upon  the  request  of  the  said  lessor, 
his  executors,  administrators  or  assigns,  or  his  agents, 
produce  to  him  the  receipts  for  the  premiums  for  such 
insurance  for  the  current  year."  The  lease  was  executed 
in  point  of  fact  early  in  1859 ;  the  evidence  being  con- 
flicting as  to  the  precise  month,  but  pointing  rather  to 
the  month  of  May. 

The  action  had  been  commenced  on  the  4th  Novem- 
ber, 1864. 

It  was  proved  that  the  defendant  had  erected  on  the 
land  two  tenements — one  of  brick,  and  the  other  of 
weatherboard;  but  several  witnesses  were  called,  who 
deposed  that  the}"  were  of  the  most  flimsey  construction, 
and  that  neither  of  them  separately,  nor  even  that  both 
taken  together,  could  have  cost  d£150.  There  was  no 
evidence  called  for  the  defence ;  but  the  jury,  by  the 
consent  of  both  parties,  inspected  the  premises.  A 
certificate,  also,  alleged  to  have  been  given  to  the  de- 
fendant by  two  builders,  who  were  not  called,  and  which 
stated  that  they  had  examined  the  houses,  and  found  the 
value  of  them  to  be  i£300,  was  before  the  jur5\ 

It  appeared  also  that  the  defendant  had  never  pro- 
duced any  vouchers  of  the  outlay,  and  had  not  insured 
the  premises;  the  omission  as  to  each  of  these  par- 
ticulars was  suggested  to  have  been  the  result  of  mere 
oversight. 

The  learned  Judge  directed  the  jury,  on  the  question 
whether  there  had  been  a  breach  of  the  covenant  to  ex- 
pend £150  in  building  a  substantial  house,  "  within  six 
years  from  the  commencement  of  this  demise,"  that  as 
the  date  was  the  1st  July,  1858,  and  the  habendum 

from  the  first  of  July  now  instant,"  the  commencement 
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of  the  demise  must  be  taken  to  be  the  1st  July,  1868, 
although  the  execution  was  not  till  May  1859,  and  that 
therefore  the  action  was  not  premature ;  that  with  regard 
to  the  building  covenant,  the  question  was  what  had 
been  the  actual  outlay;  and  that  whether  the  buildings 
erected  were  of  the  required  value  or  not,  the  defendant 
was  bound  to  insure,  and  keep  insured  what  he  did  put 
up — at  all  events  where,  as  here,  he  insisted  that  the 
buildings  erected  were  of  the  full  value. 

The  jury  found  that  the  lease  was  executed  in  May 
1859,  and  gave  a  verdict  for  the  defendant,  expressing 
as  their  opinion  that  the  six  years  contiemplated  by  the 
lease  had  not  expired,  and  that  it  was  not  necessary  to 
insure  until  the  expiration  of  those  six  years.  They  also 
found  that  a  house  had  been  erected  by  the  defendant  of 
the  required  value. 


1865. 


KiNCJSTON 
V. 

Ga-le. 


Stephen,  for  the  plaintiff,  now  obtained  a  rule  nisi  for 
a  new  trial,  on  the  grounds — first,  that  the  verdict  was 
against  evidence  and  the  ruling  of  the  Judge  ;  and 
secondly,  that  the  defendant  had  broken  his  covenants 
in  the  lease:  (1)  because  he  did  not,  within  the  six 
years  mentioned  therein,  lay  out  and  expend  on  the  said 
land  £150  in  erecting  a  brick  or  weatherboard  house, 
well  and  substantially  built ;  (2)  that  he  did  not  within 
three  months  render  to  the  plaintiff  the  bills,  documents, 
and  other  evidence  requisite  to  prove  to  his  satisfaction 
that  that  sum  had  been  expended ;  (3)  that  he  did  not 
insure  the  buildings  erected  on  the  demised  ground,  or 
keep  the  same  so  insured  during  the  term ;  (4)  that  he 
did  not  at  the  request  of  the  lessor  produce  to  him  the 
receipts  for  the  premiums  for  such  insurance  for  the  cur- 
rent year.  Thirdly,  that  the  verdict  was  against  evi- 
dence and  the  ruling  of  the  Judge,  because  the  jury 
found  that  the  six  years  mentioned  in  the  lease  had  not 
expired  at  the  commencement  of  the  action. 


June  14. 


Sir  W.  Manning,  Q.  C,  showed  cause.  It  is  cleai", 
as  the  jury  found,  that  the  lease  was  executed  in  May 
1859.    Leases  operate  from  the  date  of  their  execution. 


August  30. 
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1865.  '*A11  deeds  do  take  effect  from,  and  therefore  have 
Kingston  relation  to,  the  time,  not  of  their  date,  but  of  their 
Gale.  delivery"  (a).  In  Steele  v.  Mart{b)  a  lease  purported 
on  the  face  of  it  to  have  been  made  on  the  25th  March, 
1783,  habendum  from  the  25th  March  now  last  past, 
and  it  was  proved  that  the  deed  was  not  executed  for 
some  time  after  the  date ;  and  it  was  held  that  it  took 
effect  from  the  time  of  deliver}^  and  not  from  the  date  of 
the  date.  It  is  laid  down  by  Eyre,  C.  J.,  in  Wyburd  v. 
Tuck  (c),  as  a  point  on  which  there  could  be  no  doubt, 
that  "  the  habendum  can  only  be  considered  as  marking 
the  duration  of-the  lessee's  interest,  and  its  operation  as 
a  grant  is  merely  prospective ; "  Smith's  Landlord  and 
Tenant  (d).  It  is  submitted,  therefore,  that  now  instant 
must  be  taken  to  mean  now  next.  [Stephen,  C.  J.  I 
have  no  doubt  that  the  word  "next"  was  inserted 
originally  where  the  word  *' instant"  is  used  now,  and 
the  word  "May"  where  "July"  is  now  found.  But  as 
this  would  make  the  term  commence  from  the  1st  July, 
1859  only,  whereas  the  defendant  was  already  in  pos- 
session, and  had  paid  one,  if  not  two,  quartei-s  rent ; 
this  clumsey  arrangement  was  made  by  altering  the  date 
to  July,  1858,  and  so  giving  about  5i  3'ears  only  as  the 
time  in  which  the  houses  were  to  be  built.  Six  years 
from  the  1st  July,  1859,  would  of  course  not  expire  till 
1st  July,  1865.] 

It  is  also  contended  that  the  defendant  was  not 
bound  to  insure  until  the  term  had  expired,  or  at 
any  rate  until  the  building  covenant  had  been  satis- 
fied. If  the  defendant  had  put  up  a  temporary  hut 
while  the  house  was  being  built,  was  he  bound  to 
insure  that?  The  plaintiff,  at  all  events,  cannot  say 
that  he  was  so  bound,  as  the  plaintiff's  case  is  that 
the  house  erected  was  not  of  the  required  value.  H 
so,  why  should  the  defendant  insure  ?  He  is  only  to 
insure  the  building  "  to  be  "  erected,  that  is,  buildings 
worth  the  stipulated  sum ;  and  not  then  until  after  the 
expiration  of  the  six  years  (c). 

(a)  Shep.  Touch.  72.         (6)  4  B.  &  C.  272  ;  S.  C,  6  D.  &  E.  392. 
(c)  1  B.  &  P.  464  ;  See  Shaw  v.  JCay,  1  Exch.  412.  (d)  p.  83. 

{e)  See  J)or  v.  Peck,  1  B.  &  Ad.  438  ;  and  Doc  v.  i'lph,  18  Q.  B,  204. 
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On  the  question  of  fact,  whether  there  had  been  the  IS^S* 

required  outlay  on  the  house,  the  jury  by  the  consent  of  Kingston 

both  parties  during  the  trial  inspected  the  premises,  and  a  ^  e. 
their  opinion,  therefore,  was  quite  equal  to  any  evidence. 

Stephen  in  reply.  Leases  may  commence  in  interest 
at  a  date  different  from  that  of  the  computation  of  time, 
Mr.  Smith  says  (a),  *' A  lease  may  be  so  worded  as  to 
nm  from  one  date  in  point  of  computation,  and  from 
another  in  point  of  interest.  For  instance,  I  may  make 
a  lease  to  hold  for  ten  years  from  the  1st  of  January  last, 
and  it  will  begm  in  interest  from  the  day  of  making,  but 
in  computation  from  last  January ;  or  I  may  even  make 
a  lease  for  ten  years  from  the  date,  but  not  to  commence 
till  the  expiration  of  a  lease  for  five  years  now  existing 
in  the  premises,  and  it  will  begin  in  computation  from 
the  date,  but  in  interest  from  the  expiration  of  the  out- 
standing lease.*'  Citing  Enya  v.  Donnithome  (6).  So 
here  this  lease  was  to  take  effect  in  interest  in  May, 
although  for  the  purpose  of  computation  it  was  to  begin 
in  July,  1858.  The  Court  may  look  at  the  then  surround- 
ing circumstances  to  discover  the  meaning,  as  was  done 
in  Bainbridge  v.  Wade  (c),  to  explain  the  nature  of  a 
written  guarantee.  The  plaintiff  is  himself  only  a  tenant, 
and  probably  with  building  covenants  as  stringent  as  those 
of  the  defendant.  On  the  def endant '  s  construction  he  has 
no  legal  title  till  the  following  July.  And,  therefore, 
although  in  possession  in  May,  since  it  was  shown  that 
he  paid  his  rent  from  the  1st  of  April,  yet  he  would 
have  had  no  estate,  but  was  a  trespasser  till  the  following 
1st  of  July.  The  words  "  commencement  of  this  demise," 
in  the  building  covenant,  can  only  mean  from  the  1st 
July,  1858,  for  the  term  then  commenced.  But  the 
covenant  was  to  pay  rent  from  the  time  of  the  commence- 
ment of  his  interest,  and  no  other. 

The  defendant  is  clearly  bound  to  insure  the  building, 
as  it  is  erected.  For  if  the  defendant  be  not  bound  to  insure , 
he   is    not  bound  to   repair,  and  so  for  a  large  pro- 

(a)  Smith's  L.  &  T.  85.  (&)  2  Burr.  1190. 

(c)  20  L.  J.  Q.  B.  7. 
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Kingston 
Galk. 


portion  of  his  tenancy,  as  for  instance,  three  or  four,  oat 
of  the  six  years,  the  premises  might  remain  unrepaired 
and  uninsured.  The  covenant  to  rebuild  is  no  sufficient 
protection  to  the  landlord,  as  the  tenant  might  be  too 
poor  to  fulfil  such  a  covenant.  The  defendant  also  states 
that  he  has  fulfilled  his  building  covenant ;  and  also 
endeavours  to  get  rid  of  his  obligation  to  insure,  on  the 
ground  that  he  has  not  fulfilled  it. 

On  the  question  whether  there  had  been  the  requisite 
expenditure  upon  the  house,  all  the  evidence  was  one 
way,  and  as  unfavourable  to  the  defendant's  case  as  was 
possible.  The  defendant  also  was  present  in  Court 
during  the  trial  and  was  not  called,  although  he  alone 
could  give  the  true  state  of  the  case  to  the  jury ;  and 
the  latter,  therefore,  had  no  right  to  form  an  opinion  in 
direct  opposition  to  that  evidence. 

Cur.  adv.  7'tdt 


September  15.        The  Court  now  gave  judgment  as  follows  : — 

Stephen,  C.  J.  This  is  an  action  of  ejectment, 
brought  by  a  landlord  against  his  tenant — for  breaches 
of  covenant  by  the  latter,  in  not  erecting  a  substantial 
house  to  a  stipulated  amount  within  six  years,  and  for 
'^ot  insuring  the  buildings  erected;  as  also  for  not 
producing  vouchers  of  the  outlay,  and  receipts  for  such 
insurance. 

It  appeared  at  the  trial,  that  the  defendant  had  erected 
on  the  land  two  tenements,  one  a  brick  and  the  other  a 
T^ooden  structure,  after  (or  one,  it  seems,  before)  the 
execution  of  the  lease.  There  was  evidence  for  the  plain- 
tiff, however,  that  both  united  had  probably  not  cost  one 
hundred  and  fifty  pounds  (the  fixed  sum) ;  and  very 
strong  evidence  that  neither,  singly,  could  have  cost  so 
much  ;  as  also  that  each  was  by  no  means  substantial, 
but  of  the  very  slightest  materials.  There  was  no  evi- 
dence for  the  defence;  but  the  jury,  by  consent  of  both 
parties,  inspected  the  premises.  A  certificate  also  pur- 
porting to  be  signed  by  two  builders,  was  before  the 
jury,  declaring  the  "  value  "  of  the  houses  to  be  three 
hundred  pounds  ;  but  neither  of  these  individuals  was 
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called.      Neither  was  the  defendant,  who  alone  could         1865. 
have  proved  the  actual  outlay.     I  told  the  jury,  that      Kinoston 
this  was  the  true  question.     It  is  probable,  that  the  two        ^• 
houses  together  (though  not  one  merely)  did  cost  one 
hundred  and  fifty  pounds.     But  the  jury  found,  saying 
nothing  as  to  the  cost,  that  "  a  house  "  was  erected  of 
that  value. 

It  was  not  pretended  that  the  defendant  had  ever  pro- 
duced vouchers  of  the  outlay,  or  had  insured  the  build- 
ings ;  but  the  omission,  as  to  each  of  these  particulars, 
may  have  been  the  result  of  mere  oversight.  The  jury, 
however,  in  the  face  of  a  direction  from  me  to  the  con- 
trBxy,  expressed  their  opinion  that  the  six  years  contem* 
plated  by  the  lease  had  not  expired,  and  that  it  was  not 
necessary  to  insure,  until  after  the  expiration  of  those 
six  years.  They  consequently,  on  the  whole  case,  re- 
turned a  verdict  for  the  defendant. 

There  never  was  a  stronger  illustration,  probably,  of 
the  adage  that  hard  cases  make  bad  law,  than  that  find- 
ing. Without  fuller  inquiry,  however,  into  mattei*s  not 
in  issue,  and  on  which  neither  party  was  entitled  to  give 
evidence,  we  do  notfeel  justifiedin  saying  authoritatively 
that  this  was  a  hard  case  on  the  defendant.  But,  be 
this  as  it  may,  the  law — of  which  the  jury  were  not  con- 
stitutionally the  judges — remains  the  same.  We  will 
assume,  for  the  sake  of  argument,  that  the  prescribed 
period  of  six  years  had  not  expired,  but  that  a  house  to 
the  stipulated  cost  (taking  that  as  the  fact  meant  to  be 
found)  was  erected  on  the  premises.  So  far,  then,  the 
defendant  performed  his  contract.  Five  years  elapse, 
however,  after  such  erection,  and  he  does  not  insure  the 
building.  During  all  that  time,  therefore,  neither  he 
nor  his  landlord  has  the  security  which  insurance  would 
have  aflforded,  in  case  of  its  destruction  by  fire.  The 
tenant,  it  is  true,  may  possess  the  means  of  rebuilding ; 
but,  to  the  extent  of  the  cost,  his  means  have  been  ex- 
pended— and  they  may  be  exhausted.  The  jury  con- 
ceive, nevertheless,  that,  because  the  six  years  are  not 
expired,  he  need  not  insure.  Well,  a  few  days  before 
this  expiry  the  premises  are  consumed.      Where  would 
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18W.         be  the  landlord's  security  then  ?  and  where  the  tenant's 
KiNGSTOK     fund  for  their  reinstatement  ? 

^'  The  defendant  covenanted  that,  within  six  years  * '  from 

the  commencement"  of  the  demise,  he  would  expend  one 
hundred  and  fifty  pounds,  at  the  least,  in  erecting  on  the 
land  a  house — to  be  well  and  substantially  built ;  and 
that  he  would  produce  vouchers,  to  prove  the  expenditure 
of  that  sum.  Also  that  he  would,  during  the  continu- 
ance of  the  term,  keep  the  premises — "  with  all  build- 
ings to  be  erected  thereon  '* — in  good  repair  ;  and  would 
insure  **  the  buildings  to  be  erected  "  to  their  full  value, 
and  keep  the  same  so  insured,  during  the  term.  It  ap- 
pears to  us,  that  these  covenants  (reading  them  in  con- 
nection with  each  other)  bound  the  defendant  to  insure, 
as  well  as  keep  in  repair,  whatever  buildings  might  be 
erected  by  him  on  the  land,  at  any  time  during  the  term. 
If  not  bound  to  insure  SLiiy  such,  erected  for  example 
during  the  first  year,  until  after  expiration  of  the  sixth 
(for  which  construction  we  discover  no  reason),  neither 
would  the  defendant  be  bound  to  repair  any  such  build- 
ings, until  after  that  time.  In  this  respect,  his  liabihty 
must  be  the  same  under  either  covenant. 

The  defendant  here  was  allowed  to  put  up,  if  he  chose, 
a  mere  house  of  weatherboards ;  and  it  seems  almost 
absurd  to  suppose,  that  such  a  structure — erected  per- 
haps within  the  first  few  months — might  be  left  at  the 
tenant's  option  wholh^  without  repair,  for  five  years 
afterwards  or  more.  If  the  house  erected  was  of  the  re- 
quired cost  and  value,  there  was  every  reason  for  stipu- 
lating that  it  should,  thenceforward,  be  kept  up  to  the 
value,  by  attention  to  repairs.  But,  whatever  the  value, 
or  the  description  of  the  building,  the  reason  for  such  a 
stipulation  is  equally  cogent.  A  house  (one  house, 
costing  a  stated  sum),  is  to  be  erected;  but,  "all build- 
ings "  of  whatever  kind  are  to  be  repaired — and  insured, 
and  kept  insured.  And  this  the  defendant  is  to  do  by 
the  terms  of  his  contract,  ** during"  the  term.  The 
meaning  surely  is  not,  that  he  is  to  insure  the  buildings 
during  a  portion  of  the  term  onjy. 

It  would  be  a  strange  defence  to  a  tenant,  under  such 
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covenants  as  these,  that  he  need  neither  insure  nor         1865. 
repair  the  buildings,  because  they  had  cost  perhaps  ten      Kingston 
pounds  less  than  he  ought  to  have  expended  on  them.        ^^* 
But  here  the  defendant  maintains,  that  the  house  has 
been  wholly  completed;  and  still,  that  he  was  not  bound 
to  insure. 

On  the  whole  we  are  of  opinion,  therefore,  as  to  this 
point,  that — even  if  the  six  years  had  not  expired  at  the 
time  of  action  brought — the  defendant  broke  his  cove- 
nant to  insure  the  buildings  ;  and  so,  that  the  verdict 
cannot  be  sustained.  We  have  next  to  consider  whether 
it  is  or  not  wrong,  also,  on  the  other  grounds  taken ;  and 
we  are  of  opinion,  that  it  is  on  both  those  grounds. 

Without  deciding,  that  a  jury  viewing  premises  may 
in  no  case  unexceptionably  form  a  conclusion  of  their 
own,  as  to  matters  in  controvers}'  respecting  them,  we 
cannot  accede  to  the  position  that  it  may  (except  b}' 
express  consent  of  the  parties)  supersede — much  less  be 
violently  in  conflict  with — the  sworn  testimony.  Re- 
specting the  substantiality  of  the  buildings  in  this  case, 
an  independent  conclusion  might  perhaps  reasonably  be 
drawn.  But  the  actual  cost,  as  distinguished  from  the 
value  of  those  buildings,  could  have  been  shown  con- 
clusively by  the  defendant  only ;  and,  as  he  was  not 
called,  even  to  contradict  evidence  respecting  conver- 
sations with  him,  there  was  a  great  preponderance  of 
testimony  in  the  plaintiff's  favour,  on  that  point,  which 
ought  not  to  have  been  disregarded. 

The  question  of  law,  on  which  our  decision  respecting 
the  six  years  lapse  of  time  must  depend,  is  not  free  from 
difficulty  ;  but  we  all  think  that  my  direction  on  it  was 
right.  The  lease  (neaiiy  the  whole  being  printed)  was 
evidently  intended  to  bear  date  in  May,  and  it  was  exe- 
cuted in  fact  about  the  4th  of  that  month,  in  the  year 
1859.  But  the  actual  date,  as  the  instrument  now 
stands,  is  the  1st  day  of  July,  1858;  and  the  habendum 
is  from  the  "  1st  day  of  July  now  instant."  It  was  exe- 
cuted in  duplicate,  and  the  term  filled  in  was  ninety- 
eight  3'eare  **  thence  next  ensuing."  The  writing  shows, 
that  the  words  originally  inserted  were  now  next;  but, 
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1865.         as  this  (according  to  the  plaintiff,  not  contradicted  by 
Kingston      the  solicitor  who  attested  the  execution)  was  a  mistake, 
-^'  the  words  **  now  instant  "  were  then  and  there  substi- 

tuted. 

The  suggested  explanation  of  this  was,  that  the  plain- 
tiff- was  himself  similarly  a  lessee,  sub-letting  the  premi- 
ses ;  that  there  had  been  already  an  under-tenant,  evicted 
only  a  few  months  before;  that  the  plaintiff's  own  term 
was  probably  ninety-nine  years;  and  that  ninety-eight, 
reckoned  from  the  1st  July,  1859,  would  have  extended 
beyond  any  interest  which  he  had  to  give.  But  the 
expedient  adopted  for  preventing  that  blunder,  it  is 
obvious,  making  the  computation  commence  from  the 
year  previous,  had  the  effect  of  shortening  proportionally 
the  six  years,  limited  for  the  building  of  the  defendant's 
house.  It  may  be  that  this  was  not  observed  at  the  time ; 
or  that  the  result  was  immaterial,  practical!}' — or  was 
thought  so  by  the  defendant,  as  his  building  was  then 
already  in  progress-  Or  it  is  possible  that  the  altei-ation 
was  altogether  a  fraud.  But  the  last  supposition  is  im- 
probable in  the  highest  degree :  for  each  counterpart 
exactl}'  corresponds  with  the  other ;  the  manuscript  dates, 
contrasting  with  the  printed  portions,  must  have  at- 
tracted instant  attention ;  and  the  defendant  himself, 
had  the  time  agreed  on  really  been  six  years  from  July 
1859,  would  assuredly  have  set  up  this  as  his  answer, 
when  called  to  account  in  1864  for  not  having  fulfilled 
his  contract.  His  case  was,  however,  even  at  the  trial, 
not  that  the  six  years  commenced  in  July,  but  in  May 
1859 ;  and  this,  not  because  of  any  fraud  or  mistake, 
but  simply  because  in  point  of  law  (as  his  counsel  in- 
sisted) the  time  ran  from  the  execution  of  the  deed  only. 
Now  it  is  clearly  settled,  that  a  lease  may  commence 
— and  in  practice  such  deeds  often  do — at  one  day  in 
point  of  computation,  and  at  another  in  respect  of  occu- 
pation or  interest;  Bac.  Ab-  Lease  E.,  and  Enys  v. 
Donnithornc  (a).  This  lease  is  dated  the  1st  Jul}^  1858. 
It  was  not  executed  till  May,  1859.  But  the  term 
created  by  the  instrument  is  ninety-eight  years  (that  is 

(a)  2  BuiT.  1195. 
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to  say,  the  defendant  is  to  hold  for  that  term),  from  the         1865. 
1st  day  of  July  instant.     That  date,  consequently,  was      Kingston 
the  commencing  one  of  the  term,  for  all  purposes  of  '*^' 

computation ;  and,  from  the  commencement  of  the  demise 
or  term,  it  is  clear  that  the  six  years  are  to  be  reckoned. 
Thus  considered,  there  is  no  embarrassment  created, 
merely  by  the  fact  of  an  inconsistent  period  of  execution. 
The  commencement  in  point  of  interest,  or  occupation, 
would  be  the  latter ;  and  rent,  therefore  (under  the  deed, 
at  all  events),  might  be  payable  from  the  4th  May  only. 
But,  as  "  May  "  cannot  have  been  meant  by  the  word 
July,  the  term  created  must  begin  from  some  1st  day  of 
July.  The  month  of  July  1859,  however,  could  not 
have  been  intended  by  the  words  July  instant,  in  a  lease 
bearing  date  the  1st  July,  1868.  To  hold  this  would 
be,  as  urged  on  the  argument,  to  postpone  the  de- 
fendant's interest  and  right  of  entry,  as  well  as  the  com- 
mencing point  of  computation,  to  July  then  next ;  and 
so,  to  replace  the  very  words  which  both  instruments  had 
rejected.  The  words  "  July  instant,"  consequently  can 
only  be  understood  of  the  date  ;  and  the  fact  of  the  exe- 
cution having  been  in  May  has  no  effect  on  them. 

The  case  of  Steele  v.  Mart  (a)  does  not  militate 
against  this  conclusion.  There,  the  lease  was  dated  the 
25th  March,  1788,  to  hold  from  the  25th  day  of  March 
last.  Unexplained,  that  would  of  course  mean  March 
1782.  But  the  rent  was  made  payable  quarterly ;  and 
the  "  first "  payment  was  to  be  on  the  24th  June  next 
after  the  date.  The  instrument  was  executed,  it  appears, 
in  May  1788  ;  and  the  Court  held,  that  the  term  com- 
menced from  the  25th  March  then  preceding.  It  will 
be  observed,  that  on  the  face  of  that  deed  there  was  an 
inconsistency;  and  on  the  existence  of  this,  mainly,  not 
alone  the  fact  of  the  execution  having  been  in  May,  the 
decision  was  founded.  The  word  *'  last "  was  reasonably 
construed,  under  the  circumstances  of  that  deed,  to  mean 
last  before  its  execution.  But  there  is  no  inconsistency 
in  the  lease  here,  either  as  to  days  appointed  for  payment 
of  the  rent,  or  otherwise. 

(a)  4  B.  &  C.  274. 
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1865.  The  case  of  Styles  v.  Wardle  (a)  is  much  more  in 

KiNasTON     point  with  the  present.      There  a  certain  thuig  was 
V-  covenanted,  by  a  lease,  to  be  done  within  twenty-four 

months  after  the  date  of  the  deed ;  but  the  instrument 
was  not  executed  until  above  three  months  after  that 
date.  That  Court  held,  that  the  computation  ran  from 
the  date,  and  not  the  deliver^-,  notwithstanding  the 
lapse  of  so  much  of  the  agreed  time  in  the  interval.  Mr. 
Justice  Bayley  observes,  that  there  are  cases  in  which  it 
may  be  necessary,  ut  res  vaUat,  to  construe  "  date  "  as 
meaning  delivery  ;  but  that,  ordinarily,  where  a  day  is 
mentioned,  it  is  the  guide  for  purposes  of  computation — 
adding,  that  it  would  be  very  dangerous  to  allow  a 
different  construction. 

There  must,  therefore,  be  a  new  trial  in  this  case ;  and, 
since  the  verdict  is  wholly  wrong,  and  was  against  the 
direction  of  the  Judge,  the  costs  of  this  motion  only,  and 
not  the  costs  of  tlie  first  trial,  will  be  costs  in  the  cause ; 
so  that  the  defendant  will  not  get  his  costs  of  that  trial, 
in  any  event. 

Hargrave,  J.  I  onl}'  wish  to  add  to  the  reasons 
given  by  His  Honor  the  Chief  Justice — 

1.  As  to  the  first  branch  of  the  judgment,  viz.,  the 
construction  of  the  covenants  to  repair  and  insure,  ex- 
tending during  the  first  six  years  of  the  term,  it  must  be 
remembered  that  the  formal  part  of  the  lease  containing 
the  general  and  operative  words  of  covenant  immediately 
preceding  all  the  details  of  the  covenants  necessarily  and 
clearly  commence  exactlj'  eo  instanti  with  the  execution 
of  the  lease,  and  cannot  be  limited  to  any  less  period 
except  by  equall}-  clear  words  postponing  such  general 
words  to  the  end  of  the  six  years. 

2.  It  is  also  the  general  law,  as  laid  down  by  Lord 
Ellenhorough  and  other  Judges  in  numerous  cases,  upon 
the  consti-uction  of  covenants  to  repair  and  insure,  that 
these  covenants  are  always  to  be  construed  strictly  in 
favour  of  the  lessor.  See  WoodfalVs  Landlord  and 
Tenant  (/>). 

(a)4B.  &C.  910.  (i)pp.  444,492. 
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8.  With  reference  to  the  second  branch  of  the  judg- 
ment— viz.,  as  to  the  construction  of  the  word  "instant  '* 
in  the  habendum  of  this  lease — I  would  point  out  that 
even  independently  of  the  authorities  quoted  by  the 
Chief  Justice,  it  is  plain  that  the  parties  to  this  lease  b)' 
obliterating  the  word  "  next,"  and  inserting  in  lieu 
thereof  the  word  "instant,"  manifested  their  intention 
clearly  to  be  not  the  July  "  next "  after  the  execution  of 
the  lease,  and  therefore  necessarily  intended  the  July 
next  before  such  execution — i.e.  in  this  case,  July  1868- 
I  consider  this  circumstance  perfectly  conclusive  upon 
the  construction  of  this  covenant. 

4  Lastly,  with  reference  to  the  hardship  of  this  case, 
it  must  be  remembered  that  this  lessee  can  defend  him- 
self against  the  forfeiture  of  his  lease  under  these  cove- 
nants, by  availing  himself  of  the  equitable  jurisdiction 
of  the  Court  under  the  well  established  cases  in  that  side 
of  the  Court ;  and  that  the  sections  5  to  9  of  the  recent 
colonial  statute,  26  Vic,  No.  12,  was  passed  by  the 
Legislature  expressly  to  provide  against  such  forfeiture 
for  non-insurance. 


1865. 
Kingston 

V. 

Gale. 


The  Commercial  Bank  against  GiBBO\s(a). 

A  CTION  by  indorsee  of  an  overdue  promissory  note  Wierebankers 
for  £250  at  two  months,  made  by  the  defendant  a^ufl?omer  ^ 

in  favour  of  William  Brouahton,  or  order,  and  endorsed  note  given, 

.      ,  as  they  knew, 

by  Broughton  to  the  plaintiffs.  for  his  accom- 

Pleas  1.  That  the  note  was  made  by  the  defendant  for  ^^"^^^^^^^^^^ 

the  accommodation  of  the  payee,  Broughton,Sini  without  which  was 

any  consideration  to  the  defendant  for  the  acceptance  or  a^  thcy'were 

payment  thereof,  as  the  plaintiffs  at  and  after  the  time  of  afterwards  re- 

the  indorsement  hereinafter  mentioned  well  knew ;  and  directed  by 

the  said  W.  Broughton  indorsed  the  said  note  to  the  i^®  ciistonjer 
.   ,  -^  ,         ,       to  look  to  him 

plaintiffs ;  and  before  the  commencement  of  this  suit,  for  payment, 

Held,  that 
they  were  not  bound  to  appropriate  in  payment  of  the  dishonoured  note,  any  partial 
payments  or  credits  less  than  the  amount  of  the  note. 

The  bankei*s  wouhl  be,  under  such  circumstances,  bound  so  to  appropriate  in  case  of 
ail  equal  or  greater  amount  coming  into  their  liauds.  Marsh  v.  HouldUch  (6)  considered. 

{ft)  Before  t^fejfJien.  C.  J.,  Jlargravc,  J.,  and  Cliecke^  J. 
(6)  Chitty,  lOili  t-a.  283. 
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and  upon  matarity  of  the  said  note,  and  at  the  place  of 
presentment  thereof  for  payment,  the  said  W.  Broughton 
paid  the  amount  of  the  said  note,  and  of  all  claim  thereon 
to  the  then  holders  of  the  said  note,  to  wit,  to  the  plain- 
tiffs ;  and  thereby  then  satisfied  and  discharged  the  said 
note,  and  all  claims  thereon,  whether  against  the  de- 
fendant or  any  other  person,  by  payment  to  the  plaintiffs; 
and  the  plaintiffs  accepted  and  received  such  payment 
in  such  satisfaction  and  discharge.  2.  On  equitable 
grounds,  that  the  defendant  made  the  said  note  at  the 
request  and  for  the  sole  accommodation  of  ir.  Broughton^ 
as  his  surety  only  to  secure  a  certain  sum  of  money  then 
to  be  advanced,  and  which  was  advanced  by  the  plainti£& 
to  the  said  William  Broughton,  solely,  and  save  as  afore- 
said, there  never  was  any  value  or  consideration  for  the 
making  the  said  note  ;  and  the  said  note  was  endorsed 
and  delivered  to  the  plaintiffs,  and  accepted  by  them 
upon  an  express  agreement  between  the  plaintiffs  and  the 
defendant,  that  the  defendant  should  be  liable  thereon 
as  surety  only  for  the  said  W,  Broughton;  and  the 
plaintiffs,  at  the  time  when  the  said  note  was  indorsed 
to  them  as  aforesaid,  had  notice  and  knowledge  of  the 
said  note  having  been  so  made  as  aforesaid.  Averment, 
that  the  plaintiffs,  while  holders  of  the  said  note,  without 
the  knowledge  or  consent  of  the  defendant,  for  a  good 
and  valuable  consideration,  gave  the  said  IF.  Broughtmi 
time  for  the  payment  of  the  note  beyond  the  time  when 
the  same  became  due,  and  forbore  to  enforce  payment 
during  that  time  upon  and  for  the  consideration  afore- 
said ;  and  that  the  plaintifis  could  and  might,  had  they 
not  given  such  time  as  aforesaid,  have  obtained  payment 
from  W,  Broughton  of  the  note  and  all  moneys  due 
thereon ;  and  that  by  means  of  the  premises  the  de- 
fendant hath  been  greatly  prejudiced  and  damnified, 
and  hath  been  and  is  wholly  discharged  from  all  liability 
to  pay  the  amount  due  upon  the  said  note.  Issue 
thereon. 

The  case  was  tried  at  the  Goulbum  Assizes  before 
Stephen,  C.  J.,  when  it  appeared  that  the  action  was 
brought  to  recover  the  amount  of  the  principal  and 
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interest  due  on  the  promissory  note  declared  on.  The 
plaintiffs  had  a  branch  bank  at  Yass,  of  which  one 
Pearson  was  the  manager.  The  defendant  was  a  store- 
keeper,and  Broughton  a  squatter, in  the  neighbourhood. 
Broughion  was  a  customer  of  the  bank,  with  which  he 
had  had  some  large  discount  transactions.  The  note 
sued  upon  was  a  renewal  of  a  former  note  given  by  the 
defendant  for  the  accommodation  of  Bronghton, 

It  appeared  that  a  promissory  note  of  defendant's  in 
BroughtorCs  favour,  dated  on  October,  1863,  at  one 
month's  date,  was  discounted  by  the  latter  in  October, 
and  the  proceeds  placed  to  his  credit.     In  November, 
another  similar  note  was  given  to  retire  the  former  one, 
and  BroughtonwsLQ  debited  with  the  former,  and  credited 
with  the  proceeds  of  the  latter  note.     The  same  thing 
was  done  in  December.    In  January,  when  the  December 
note  fell  due,  the  defendant  gave  the  note  sued  upon. 
It  appeared  that  about  that  time  the  following  corres- 
pondence took  place  between  Pearson  and  Broughton, 
On  23rd  November  Broughton  wrote  to  Pearson  (en- 
closing the  note  above  referred  to);  after  stating  that 
he  was  surprised  that  T,B.  Oibhons  promissory  note  had 
been  paid,  he  continued: — "It  was  my  intention  to  have 
got  a  renewal  from  Gibbons  before  the  1st  of  December. 
I  now  enclose  a  promissory  note  at  one  month,  which  I 
hope  you  will  discount  and  pass  proceeds  to  credit  of 
my  account."     On  the  24th  November  Pearson  replied, 
•*Your  favour  of  the  23rd  instant  is  to  hand,  as  also  T, 
B.  Gibbons*  promissory  note  at  one  month,  for  £250, 
which  has  needful  attention  by  crediting  your  account 
with  proceeds,  say  £248  9s.  4d.     It  is  to  be  regretted 
you  did  not  adopt  the  usual  course  of  authorising  us  by 
letter  not  to  pay,  when  presented,  your  acceptance  to 
T,   B.    Gibbons,   recently   charged    to    your  account. 
Gibbons  would  then  have  applied  to  you  to  carry  out 
the  original  arrangement,  namely,  that  of  renewing." 
On  the  19th  December  Pearson  wrote  to  Broughton, 
*•  T.  B,  Gibbons'  promissory  note  bearing  your  endorse- 
ment for  £250,  and  discounted  for  you,  matures  26th 
instant."     On  the  24th  December  Pearson  wrote  to 
p— 4 
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Broiighton,  "  Gibbons*  acceptance  for  £250  to  hand, 
and  has  been  discounted,  and  proceeds  have  been  passed 
to  your  credit.  I  presume  the  first  bill  of  £250, 
maturing  26th,  drawn  by  Gibbons  in  your  favour,  is  to 
be  charged  to  your  account."  On  January  25th,  1864, 
Broughton  wrote,  "1  have  got  a  chance  of  sending  the 
enclosed  in  to  you  for  discount;"  to  which  Pear«<m  re- 
plied on  the  26th,  "I  have  duly  received  your  favour  of 
yesterday's  date,  enclosing  bill,  T,  B.  Gibbons*  favour 
of  yourself  for  £250,  as  a  renewal  of  that  maturing 
the  27th,  to-morrow."  On  April  23,  1864,  Pearson 
wrote  to  BroughtoUy  "  Gibbons  bill  to  you  for  £250  is 
still  unpaid  ;  pray  lose  no  time  in  retiring  this  also." 
Letters  were  also  written  on  the  5th  and  9th  of  May, 
hy  Pearson  to  J5roi6grA^07?,  drawing  his  attention  to  his 
liability  on  the  defendant's  overdue  note,  and  begging 
him  to  retire  it. 

The  defendant  was  called,  and  stated  that  he  had 
given  the  renewals  to  retire  the  overdue  notes,  and  that 
he  did  not  know  the  note  now  sued  upon  had  not  been 
paid  at  maturity,  until  Pearson  told  him  so  in  June. 
It  appeared  that  in  the  same  month  of  June  he  had 
sued  Broughton  for  the  balance  of  a  store  account 

It  appeared  that  after  the  dishonour  of  the  note 
various  sums  had  been  paid  into  Broughton's  credit 
and  drawn  out  by  his  cheques  on  the  Bank ;  and  the 
amounts  paid  in  were,  taken  together,  more  than  the 
amount  of  the  note  ;  but  there  was  never  a  balance  in 
his  favour  in  a  larger  amount  than  the  note. 

It  was  contended  that  the  plaintiffs  were  entitled  to 
recover,  as  the  sums  paid  in  were  specifically  to  be 
appropriated  for  other  purposes,  as  indicated  by  the 
cheques  drawn  by  Broughton. 

His  Honor  asked  the  jury  whether  the  Bank  was 
cognisant  that  the  defendant  was  a  mere  surety  at  the 
time  of  the  discount,  and  at  maturity,  of  the  note.  He 
ruled  that  a  promise  to  regard  the  defendant  as  a  surety 
was  unnecessary.  On  the  first  plea  he  asked  them 
whether  the  Bank  was  directed  or  requested  by  Brough- 
ton,after  maturity  of  the  promissory  note,  to  look  to  him 
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for  payment,  and  to  pay  the  amount  out  of  funds  coming 
to  the  hands  of  the  Bank  to  his  credit,  and  not  otherwise 
specifically  appropriated,  that  is,  sums  paid  in  and  re- 
maining to  his  credit  over  and  above  all  sums  drawn. 
And  if  so,  did  any  moneys  not  so  appropriated  at  the 
time  of  their  being  paid  into  Broughton's  credit,  come 
to  the  Bank's  hands?  And  his  Honor  directed  the  jury 
that  if  they  so  found,  they  were  to  deduct  all  sums 
coming  within  that  category  from  the  £250.  The  jury 
found,  in  answer  to  certain  specific  questions  submitted 
by  his  Honor — 1.  That  the  defendant  was  a  mere  ac- 
commodation party  to  the  note  as  surety  for  Broughtow, 
2.  that  the  Bank  knew  this  at  and  before  the  maturity 
of  the  note;  3.  and  that  knowing  this,  was  requested  by 
Brmighton,  after  maturity  of  the  note,  to  look  only  to 
him ;  4.  and  that  thereupon  Broughton  desired  the 
Bank  to  pay  all  monies  coming  to  its  hands  to  his 
credit  (and  not  absorbed  by  previous  debts,  and  not 
when  paid  in  specifically  directed  to  be  appropriated 
to  some  other  purpose),  in  liquidation  of  that  note. 

They  also  found,  on  the  second  issue,  that  the  Bank 
knowing  that  the  defendant  was  such  surety  only, 
agreed  without  the  defendant's  consent  to  give  to 
Broughton  time  to  pay  the  note;  but  that  such  giving 
of  time  was  not  founded  on,  or  in  pursuance  of,  any 
binding  contract  or  engagement.  His  Honor  thereupon 
directed  the  verdict  to  be  entered  for  the  defendant  on 
the  first  issue,  and  for  the  plaintifis  on  the  second. 
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Isaacs  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  on  the  first  issue,  and  to  enter  it  for  the  plaintiff 
or  for  a  new  trial,  on  the  grounds — 1.  That  there  was 
no  evidence  of  any  request  by  Broughton  to  the  Bank 
to  look  only  to  him  to  pay  the  promissory  note.  2.  That 
if  there  was  such  evidence,  there  was  none  of  such  assent 
by  the  Bank  so  to  do.  3.  That  the  Judge  should  have 
told  the  jury  that,  in  the  absence  of  such  assent,  the 
Bank  would  not  be  bound  to  appropriate  Broughton's 
funds  in  payment  of  the  note.     4.  That  even  if  the 
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Bank  had  been  bound  to  appropriate,  there  was  not 
money  enough  to  meet  the  whole  amount. 

Rule  accordingly. 

Darley  and  Butler  show  cause.  The  note  was  never 
meant  as  a  continuing  security  to  the  Bank,  but  merely 
as  a  temporary  accommodation  to  relieve  BroughJUm 
from  the  then  dishonoured  note.  There  was  an  arrange- 
ment or  contract  between  the  Bank  and  Broughton,  that 
this  defendant  should  not  be  looked  to  ;  in  other  words, 
that  Broughton  alone  should  be  considered  liable  to 
pay  the  note.  This  arrangement  might  be  reasonably 
implied  from  the  circumstances,  and  from  the  corres- 
pondence and  the  subsequent  dealings  between  the 
parties.  The  letter  of  24th  November  to  Broughton, 
after  stating  that  his  account  would  be  credited  with 
the  proceeds  of  the  note,  continues, "  it  is  to  be  regretted 
that  you  did  not  adopt  the  usual  course  of  authorising 
us  not  to  pay,  when  presented,  your  acceptance  to 
Oibbons,  recently  charged  to  your  account."  That 
letter  shows  the  dealings  between  these  parties,  and  is 
evidence  of  an  understanding  or  agreement  with  the 
Bank,  that  if  Broughton  did  not  direct  them  to  dis- 
honour Gibbons'  notes,  that  they  would  charge  them  to 
BroughtoUy  and  not  look  to  Gibbons,  It  was  equivalent 
to  the  Bank  saying  that  in  all  similar  transactions,  unless 
directed  by  Broughton  not  to  do  so,  that  they  would 
charge  him  with  the  amount.  So  all  the  subsequent 
correspondence  must  be  considered  with  reference  to 
that  letter,  and  to  the  manifest  understanding  between 
the  Bank  and  Broughton,  that  the  latter  was  to  be  con- 
sidered liable.  Otherwise,  it  is  clearthat  Pearson  would 
have  written  to  say  that  as  Broughton' a  funds  were  in- 
sufficient, he  should  look  to  those  primarily  liable. 
The  correspondence  and  dealings  between  the  parties 
are  sufficient  to  justify  the  finding  of  the  jury. 

In  point  of  law  there  was  adutyinthe  Bank  as  between 
it  and  Broughton,  having  evidently  resolved  to  look  to 
him,  to  appropriate  the  moneys  paid  in  tothe  payment  of 
the  note  as  the  earliest  item.    This  was  a  case  of  a  bank- 
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ing  accoant,  where  all  the  sums  paid  in  form  one  blended         ^865. 
fund.    In  such  a  case  as  is  laid  down  in  Clayton's  case         The 
(a),  by  Sir  WiUiam  Grant,  there  is  no  room  for  any  ^^XnT'"'' 
other  appropriation  than  that  which  arises  from  the  v. 

order  in  which  the  receipts  and  payments  take  place,  "»»ons. 
and  are  carried  into  the  account.  Presumably,  it  is  the 
sum  first  paid  in  that  is  first  drawn  out.  It  is  the  first 
item  on  the  debit  side  of  the  account  that  is  discharged 
or  reduced  by  the  first  item  on  the  credit  side.  The  ap- 
propriation is  made  by  the  very  act  of  setting  the  two 
items  against  each  other.  And  although  that  presump- 
tion may  be  varied  by  the  particular  mode  of  dealing, 
or  any  stipulation  between  the  parties,  as  in  Henniker 
V.  Wigg  (b),  in  this  case  the  evidence  was  all  in  favour 
of  the  ordinary  presumption.  In  Hammeraly  v.  Knowlya 
(c)  the  note  of  A,  was  deposited  by  B.  at  his  bankers 
as  a  security  for  money,  the  bankers  knowing  that  it 
was  an  accommodation  note,  and  B.  afterwards  paying 
in  money  generally  without  any  specific  appropriation, 
the  money  thus  paid  in  was  held  to  go  in  discharge  of 
the  then  existing  debt ;  and  the  banker  was  not  allowed 
to  make  A,  responsible  for  more  than  the  balance  re- 
maining due  at  the  time  of  such  payment,  although  he 
afterwards  allowed  B.  to  increase  his  indebtedness. 
The  same  principle  is  recognised  in  Field  v.  Carr  (d). 
In  the  absence  of  any  agreement,  that  this  note  should 
be  considered  a  continuing  security,  the  plaintiffs 
were  bound  without  any  directions  to  apply  the  first 
money  paid  into  Broughton*8  credit  to  the  liquidation 
of  this  amount.  Marsh  v.  Hovlditch  (e)  is  an  express 
authority  on  the  point.  It  was  an  action  by  the  in- 
dorsee against  the  acceptor  of  a  bill  of  exchange, 
accepted  for  the  accommodation  of  the  drawer,  and  in- 
dorsed by  him  to  the  plaintiff.  The  drawer's  evidence 
at  the  trial  was,  "I  told  the  plaintiff  that  the  bill  was  an 
accommodation  from  the  defendant  to  me;  that  I  should 
take  it  up,  and  requested  him  not  to  apply  to  the  de- 
fa)  Wb.  k  T.  L.  C.  on  Merc.  Law  14  (6)  4  Q.  B.  792. 
(c)  2  Bsp.  665.  {d)  6  fiing.  13. 
(e)  Cited  in  Ch.  on  Bills  263,  in  note. 
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1865.        f  endant.     He  said  very  well,  and  requested  me  to  take 
The         it  up  as  I  could.     I  said  he  might  depend  on  me.    He 
^^^^^^^^^  said  he  should  look  to  me  and  not  to  him.     The  bill 
V.  was  due  the  1st  October ;  I  paid  in  £104  at  the  time  of 

the  conversation;  shortly  afterwards  the  balance  was  in 
ray  favour,  &c."  Abbott,  J.,  to  plaintiffs  counsel, 
"  unless  you  can  alter  the  fact  of  the  conversation,  it  is 
an  answer  to  the  action.  The  banking  account  of  the 
drawer  with  the  plaintiffs  having,  at  one  time  after  the 
bill  was  due,  been  in  his  favour  to  a  larger  amount  than 
the  bill,  the  plaintiffs  were  bound  to  apply  the  balance 
indischargingthatbill,and could  notkeepit  as  a  security 
for  a  fluctuating  balance,  which  might  ultimately  be- 
come due  to  them ;"  and  the  plaintiff  was  nonsuited. 
There  was  no  specific,  that  is  opposing,  direction  by 
Broughton  to  appropriate  the  sums  placed  to  his  credit 
shown ;  and,  therefore,  every  sum  which  came  in  to  his 
credit  was  applicable  to  pay  the  defendant's  note. 
There  was  no  necessity  for  any  assent  by  the  Bank  to 
his  request.  But  even  if  there  were,  there  is  ample 
evidence  of  such  assent.  The  arrangement  was  com- 
plete in  June,  and  consequently  no  steps  taken  in  that 
month,  or  in  July  or  August,  to  press  Broughton. 

It  was  also  contended  that  in  a  harsh  claim  like  this, 
the  defendant  having  by  the  laches  of  the  Bank  lost 
all  chance  of  getting  payment  from  Broughton,  the 
Court  would  not  grant  a  new  trial.  Mac^^on.  v.  HxiU 
(a),  Edmonson  v.  Machell  (b\  and  Wilkinson  v.  Payne 
(c)  were  referred  to. 

Stephen,  C.  J.  Should  not  the  question,  whether 
there  was  any  assent  by  the  Bank  to  the  arrangement, 
have  been  put  to  the  jury  ?  On  this  point  we  should 
like  to  hear  argument. 

Barley.  In  the  first  place  the  answer  given  by  the 
jury  shows  that  they  found  that  there  was  such  an  assent 
in  effect,  although  not  in  terms ;  for  they  found  that 
the  bank,  knowing  that  the  defendant  was  a  surety  only, 

(a)  1  Burr.  11.  (6)  2  T.  R.  4.  (c)  4  T.  R.  468. 
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agreed  without  the   defendant's  consent  to  give  to         1865. 
Broxigkton  time  to  pay  the  note.     If  they  gave  time  to         The 
Broughton,  it  must  be  clear  that  they  were  only  look-   ^^^^^^^^ 
ing  to  him.     At  all  events  the  Judge  should  have  been      ^   v. 
asked  to  put  the  question  in  terms  to  the  jury;  and, 
therefore,  the  objection  cannot  now  be  taken  (a). 

Isaacs  and  Salamons  contra.  It  has  been  attempted 
to  extract  an  assent  to  an  agreement  out  of  this  corres- 
pondence; butitis  clearthat  all  the  letters  to  Broughton 
showthat  no  such  assent  occurred  (refers  to  letters  of  the 
23rd  April,  the  5th  and  9th  May).  So  long  as  the  de- 
fendant's renewals  weretohand,theamountwas  charged 
to  Broughton ;  but  when  in  February  there  was  no 
renewal,  defendant  was  treated  as  liable,  and  charged 
with  the  amount.  Then  the  bank  pass-book  shows  that 
therewere  not  sujBScient  assets  to  pay  the  amount  of  this 
bill.  According  to  Simson  v.  Ingham  (6)  the  pass- 
book is  an  admission  by  the  customer,  when  communi- 
cated to  him.  "  If,"  says  Bayley,  J.,  "a  book  had  been 
kept  for  the  common  use  of  both  parties  as  a  pass-book, 
and  that  had  .been  communicated  to  the  opposite  party, 
then  the  party  making  such  entries  would  have  been  pre- 
cluded from  altering  the  account."  In  Marsh  v.  HouL- 
ditch,  that  has  been  relied  on,  there  had  been  an  amount 
to  the  defendant's  credit,  larger  than  the  amount  of  the 
bill;  and,  therefore,  at  that  moment  the  bank  was  paid. 
But  the  Bank  is  not  to  be  paid  by  instalments.  This 
bill  has  never  been  charged  to  Broughton,  and  the  de- 
fendant has  never  been  relieved  from  his  liability. 

Stephen,  C.J.  There  must  be  a  new  trial  on  the 
first  issue;  costs  to  abide  the  event.  In  the  first  place, 
there  was  not,  in  my  opinion,  any  assent  by  the  Bank  to 
the  supposed  direction  or  request  by  Broughton  to  look 
to  him  only  for  payment.    It  is  clearthat  the  plaintiffs 

(a)  On  this  see  Toms  v.  Wilson,  32  L.  J.Q.B.  33 ;  Hooler  v. 
Carwnter,  27  L.  J.U.P.  1;  Holden  v.  Mordach,  27  L.J.  Ex.  27;  Martin 
V.  Great  Northern  JR,  Co.,  24  L.J.C.P.  209  ;  Jones  v.  Provincial  In- 
surance Company,  26  L.J.t'.P.  272;  Morinh  v.  Murrey,  13  M.  &  W. 
52 ;  Hardman  v.  BeUhouse,  9  M.  ^  W.  598. 

{h)  2B.  &C.73. 
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did  not  wish  to  press  the  defendant,  and  were  willing 
tooblijje  Brov^hton,80  far  as  was  consistent  with  regard 
to  their  own  interests;  bat  there  is  no  evidence  to  justify 
a  finding  that  they  agreed  to  look  to  Broughion  alone; 
nor  was  there  any  consideration  to  support  such  an 
agreement.  In  the  second  place,  there  was  no  sufficient 
evidence  of  any  such  direction  or  request.  Thir^lly,  I 
am  further  of  opinion,  although  no  point  was  taken  as 
to  any  misdirection  on  this  point,  that  even  if  there 
had  been  any  such  direction  or  request,  the  Bank  was 
not  bound  toappropriateany  partial  payments  or  credits. 
For  if  so,  the  Bank  would  have  been  bound  to  debit  the 
note  at  once,  thereby  eo  inatanti  releasing  Oibbons, 
even  although  they  should  never  be  afterwards  paid  at 
all.  The  Bank  would  be  bound  only  in  case  of  an  equal 
or  greater  amount  coming  into  their  hands,  which 
would  be  full  payment.  I  have  considered  the  case  of 
Marsh  v.  Hoxdditch,  and  am  prepared  to  abide  by  it 
But  I  do  not  think  it  should  be  extended  beyond  its 
terms.  In  order  to  bring  this  case  within  that  decision, 
it  would  be  necessary  to  show  an  agreement  that 
Broughton  only  was  to  be  looked  to. 

Hargrave,  J.  I  quite  concur.  Marsh  v.  Houlditch 
does  not  establish- the  proposition  that  a  Bank  must, 
in  a  case  like  this,  when  from  time  to  time  particular 
sums  are  paid  in  to  the  credit  of  the  customer's  account, 
write  them  oflf  against  the  amount  due  on  any  note  by 
such  customer,  without  taking  into  account  amounts 
paid  out  by  the  Bank  under  the  authority  of  his 
cheques.  Such  a  doctrine  would  be  subversive  of  all 
banking  arrangements.  A  bank,  on  the  contrary,  is 
bound  to  honour  the  cheques  of  its  customer,  so  long 
as  there  are  funds  in  hand  to  meet  them ;  and  it  was 
not  until  there  was  a  sufficient  balance  in  hand  at  any 
one  time  to  cover  this  note,  that  the  Bank  would  be 
bound  to  charge  it  against  the  customer.  If  there 
were  a  distinct  agreement  between  the  parties  to  that 
effect,  the  payment  of  the  customer's  cheques  by  the 
Bank  would  be  in  their  own  wrong. 


Cheeke,  J.,  concurred. 
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1865. 


B 


BlACKMAN  against  MyLECHARANE.  September  15. 

UTLER  moved,  on  behalf  of  the  defendant,  for  a  Jbteinl'd''a'^ 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict,whioh 
Prothonotary  should  not  review  his  taxationin  this  case.  "^  Tn^ 

It  was  a  squatting  action  in  which   the  plaintiff  *"*^*]^  j^^ 
having  obtained  a  verdict  with   40s.   damages,  the  thendiscon- 
Court  granted  a  new  trial  (a),  on  the  ground  that  the  ^"on.    ItcW 
verdict  was  against  evidence.    On  the  31st  May  the  (Hargrave,^., 
defendant,  under  the  91st  section  of  the  Common  Law  ^hat  the  de-* 
Procedure  Act  of  1853  (6),  gave  notice  to  the  plaintiff  ^^^^^^"^ 
to  bring  on  the  cause  to  be  tried.    But  instead  of  doing  the  costs  ot 
so,  on  the  9th  of  June  the  plaintiff  gave  notice  to  the  *^^ /p^^^^^^^ 

defendant  that  he  discontinued  the  action.  only  of  the 

first  triftl. 
On  the  taxation  of  the  defendant's  costs  before  the 

Prothonotary,  the  latter  disallowed  all  the  costs  for 
advice  on  evidence,  instructions  for  brief,  attendance 
at  the  public  offices,  examining  and  taking  copies  of 
documents,  &c.,  drawing  briefs  and  copies  for  counsel, 
&C.,  in  fact  all  the  costs  of  preparing  for  the  trial. 

The  question  is  whether  a  party  can  by  discontinuing 
deprive  the  other  side  of  the  costs.  By  the  16  th  section 
of  the  Common  Law  Procedure  Act  of  1857  (c),  when  a 
new  trial  is  granted,  on  the  ground  that  the  verdict  is 
against  evidence,  the  costs  of  the  first  trial  shall  abide 
the  event,  unless  the  Court  shall  otherwise  order.  The 
42nd  rule  {d)  directs  that  "where  the  costs  of  the  first 
trial  are  ordered  to  abide  the  event,  such  costs  will  not 
be  allowed  to  the  finally  successful  party,  unless  he  suc- 
ceeded on  both  trials.  The  costs  of  the  motion  will,  in 
all  cases,  follow  the  event  of  the  second  trial,  unless  the 
Court  shall  otherwise  order."  Here  the  discontinuance 
was  the  event;  and  it  is  submitted  that  the  plaintiff  is 
entitled  to  all  the  costs  which  were  common  to  the  two 
trials;  and  the  defendant  is  to  be  considered  in  the  same 

(a)  Anit,  p.  43.  (6)  17  Vic,  No.  21. 

(c)  20  Vic,  No.  31.  {d)  Sup.  Ct.  Pr.  9. 
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I860.  position  BvS  if  the  parties  had  gone  down  to  a  new  trial, 
Blackman  and  the  defendant  had  failed.  In  the  words  of  Bayley, 
J.,  in  Howarth  v.  Samuel  (a),  discontinuance  is  a  mode 
of  terminating  a  suit  by  the  act  of  the  plaintiff  him- 
self ;  and  it  must  be  attended  with  the  same  conse- 
quences as  to  costs,  as  if  the  event  of  the  suit  had  been 
determined  by  the  verdict  of  a  jury.  The  same  prin- 
ciple is  recognised  in  Chray  v.  Cox  (6).  In  the  recent 
case  of  Daniel  v.  Wilkin  (c),  the  defendants  having 
obtained  a  verdict,  and  a  new  trial  granted,  the  plain- 
tiff gave  a  fresh  notice  of  trial,  and  afterwards  gave 
notice  of  discontinuance,  and  the  cause  was  not  again 
tried.  On  taxation,  the  costs  of  oertain  searches  for 
documentary  evidence,  which  would  have  been  avail- 
able if  the  cause  had  been  tried  again,  were  held  to 
have  been  properly  allowed.  Pollock,  C.  B.,  says, "  The 
costs  forthese  inquiries  and  searches  ought  to  be  allowed 
as  part  of  the  costs  of  preparation  for  the  second  trial. 
In  reality  all  the  defendants'  loss,  in  consequence  of  the 
first  trial  having  been  set  aside,  are  the  costs  of  the  day." 
And  Alderson,  B.,  says, "  The  parties  ought  to  be  placed 
in  the  same  situation  as  that  in  which  they  were  before 
they  proceeded  to  trial  on  the  first  occasion.  As  the 
defendants  were  entitled  to  make  their  preparations, 
on  the  supposition  that  the  second  trial  would  proceed 
properly,  all  their  costs  in  so  doing  must  be  paid  by 
the  plaintiff  if  he  discontinues  the  action."  Even  where 
a  party  succeeding  on  a  second  trial  is  not  entitled  to 
the  costs  of  the  first  trial,  he  is  entitled  to  such  costs 
of  the  first  trial  as  are  available  for  the  second ;  Lam- 
bert V.  Lyddon  {d).  [Stephen,  C. J.  May  not  the  defen- 
dant be  entitled  to  the  costs  of  the  motion  for  a  new 
trial,  on  the  ground  that  it  was  successful  ?] 

Salamona  showed  cause.  Where  the  plaintiff  has 
succeeded  on  the  first  trial,  and  a  new  trial  has  been 
granted,  the  defendant  cannot  take  any  other  step  with 
regard  to  the  new  trial  until  he  has  received  notice  of 
trial,  than  give  notice  to  the  plaintiff  to  proceed,  and 

(a)  1  B.  &  A.  567.  (&)  5  6.  &  C.  459. 

(c)  8  Exch.  156;  22  L.J.  Bx.  73.  [d)  4  D.  &  L.  400. 
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then  sign  judgment,  as  provided  by  the  91st  section  of  1865. 
the  Common  Law  Procedure  Act  (a).  In  England  he  Blaokman 
can  take  down  the  cause  for  trial  by  proviso  ;  sect.  116  MvLicHAiiAins. 
of  the  English  Common  Law  Procedure  Act  of  1852. 
Neitherparty has  any  right  to  charge  the  otherwith  the 
costs  of  preparing  for  trial,  until  notice  of  trial  has  been 
given ;  and,  therefore,  where  the  plaintiff  discontinues 
without  having  given  notice  of  trial,  the  defendant  is 
not  entitled  to  the  costs  of  his  briefs;  Doe  v.  Neale  (6); 
and  in  Daniel  v.  WilJcin  (c),  which  has  been  relied  on 
by  the  other  side,  notice  of  trial  had  been  given.  But  no 
case  can  be  cited  where — after  a  verdict  for  the  plaintiff* 
at  the  first  trial,  and  a  new  trial  granted — the  defendant 
has  been  held  to  be  entitled  to  the  costs  of  preparing  for 
the  second  trial,  unless  he  has  received  nofcice  of  trial. 
[Stephen,  C.  J.  But  does  that  rule  as  to  notice 
apply  to  a  second  trial  ?]  If  the  plaintiff  had  gone  to 
trial  the  second  time,  he  might  have  succeeded,  and  in 
that  case  would  have  been  entitled  to  the  costs  of  both 
trials;  but  the  defendant  could  not  have  been  so  entitled 
in  any  event.  It  is  submitted  that  the  costs  of  the 
second  trial,  to  which  the  defendant  is  entitled,  are  only 
the  costs  of  the  day.  The  authorities  are  unanimous, 
that  where  the  plaintiff  has  discontinued  without  notice 
of  trial,  the  defendant  is  not  entitled  to  the  costs  of  pre- 
paration for  trial ;  not  even  although  under  terms  of 
taking  short  notice.  Cooper  v.  Boles  (d),  Curtis  v. 
Piatt  (e) ;  nor  the  plaintiff  either,  although  the  de- 
fendant b}^ obtaining  orders  for  time  to  plead  has  so  pro- 
longed the  period,  as  to  necessitate  such  preparations 
being  made  by  the  plaintiff  before  issue  joined,  in  order 
to  be  able  to  try  the  cause  at  the  assizes ;  Freeman  v. 
Springham  (f).  But  there  is  one  authority  which  is 
precisely  in  point,  and  which  it  is  submitted  must  govern 
this  case.  In  Reynolds  v.  Hickman  (g)  there  was  a 
verdict  for  the  plaintiff  on  a  first  trial,  and  a  new  trial 
ordered.    Nothing  wa^  done  for  more  than  a  year.   The 

(a)  Sup.  Ct.  Pr.  20.  (6)  2  M.  &  W.  782. 

(c)  8  Exoh.  156;  22  L.  J.Ex.73;  see  JoUife  v. Mundp,  4  M.& W.502. 
(rf)  5  H.  &  N.  188;  29  L.  J.  Ex.  141.  (e)  33  L.  J.C.P.  255. 

-        (/)  14  C.B.N.S.  197;  32  L.J.C.P.  249.      {g)  9  L.T.N.S.  757.        • 
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13^'  defendant  then  gave  a  month's  notice  of  his  intentioa 
Blackman  to  proceed  and  take  the  case  down  for  trial  by  proviso. 
The  plaintiff  then  discontinued ;  and  it  was  held  that 
the  defendajit  was  not  entitled  to  costs  beyond  the 
period  when  issue  joined.  He  also  referred  to  Rigby  v. 
Okell  (a),  Earl  of  MaccLesJldd  v.  Bradley  (6),  Evam 
V.  Robinson  (c),  Ecdes  v.  Harper  (d).  Bird  v.  Apfk- 
ton  (e),  Peacock  v.  Harris  (  /),  and  Oray  (g)  and  Mar- 
shaU  (h)  on  Costs. 

Butler  replied. 

Cur,  adv.  tnitt. 

September  22.       Their  Honors  gave  judgment  in  this  caseas  follows:— 

Stephen,  C.J.  We  have  looked  into  all  the  authori- 
ties, which  are  numerous,  on  the  question  as  to  review 
of  taxation  in  this  cause ;  and  the  result  arrived  at  by 
us,  notwithstanding  the  case  of  Reynolds  v.  Hickman 
(i),  is — that  the  defendant  is  entitled  by  the  discontinu- 
ance to  all  the  costs  of  the  action,  except  those  only  of 
the  first  trial.  The  rule  laid  down  in  Daniel  v.  WiUdn 
by  Chief  Baron  Pollock,  and  concurred  in  by  Baron 
Parke,  is  adopted  by  us ;  that  the  successful  party,  in 
cases  of  this  kind,  cannot  obtain  the  costs  of  any  pro- 
ceeding or  matter,  which  was  exclusively  applicable 
to  the  abortive  trial — but  that  the  costs  of  all  matters, 
which  are  equally  available  for  the  second  trial,  or 
would  have  been  so  had  the  cause  proceeded  to  a  second, 
are  allowed  him.  All  that  is  lost  by  the  setting  aside 
of  the  verdict  is  the  costs  of  the  day.  In  the  language 
of  Baron  Alder  son  in  the  last  mentioned  case,  all  which 
took  place  at  the  first  trial  is  wiped  out;  and  the 
parties  are  put  in  the  same  position  as  to  costs,  that 
they  were  in  before  they  began  it. 

With  the  exception  of  the  case  in  the  Law  Times, 
not  reported  elsewhere,  so  far  as  we  can  ascertain 
(although  the  supposed  decision  was  in  November, 
1868),  the  authorities  appear  to  us  to  have  settled  the 

(o)  7  B  &  0.  57.     (6)  7  M.  &  W.  670.    (c)  24  L.  J.  Ex  212. 
{d)  14  M.  &  VV.  24S.  (e)  1  Bast  111. 

( y )  5  A.  ft  E.  449 ;  Z/ee  c2e  Rutze7i  v.  Lhyd,  Id.  456. 
(g)  p  265.  {h)  p.  8S.  1»J  9  L.  T.  757. 
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law,  respecting  the  right  to  costs  in  cases  of  this  kind,         ^^^- 
as  follows.  Blackman 

In  the  first  place,  where  the  plaintiff  discontinues  his 
action  before  giving  notice  of  trial,  the  defendant  is  not 
entitled  to  the  costs  incurred  by  him,  if  any, of  preparing 
for  trial.  The  reason  for  this  rule,  although  in  practice 
it  occasionally  operates  somewhat  harshly,  is  obvious. 
But  all  costs  of  that  nature,  incurred  by  a  defendant 
after  such  notice,  and  before  countermand  or  discon- 
tinuance, invariably  are  allowed.  The  collection  of  evi- 
dence, and  the  preparation  of  briefs,  for  example,  are 
within  the  category  ;  and  (assuming  the  pleadings  to 
remain  the  same)  such  briefs  and  evidence  will  be 
equally  serviceable  on  a  second,  or  any  subsequent  trial, 
if  ordered  by  the  Court,  as  at  the  expected  first  trial. 
The  work  is  done,  in  other  words,  for  the  purposes  of 
the  cause;  and  not  for  one  trial  merely,  should  that  one 
be  unsuccessful.  The  conclusion  naturally  follows,  that, 
if  the  first  verdict  be  adverse  to  the  defendant,  and  set 
aside  for  any  reason  at  his  instance,  he  is  allowed  the 
costs  of  those  proceedings,  in  case  of  eventual  success — 
in  the  same  manner  as  he  would  have  been,  had  that 
verdict  been  in  his  favour. 

But,  for  a  reason  equally  cogent,  the  costs  of  the  first 
trial  itself  are  never  allowed,  under  any  circumstances, 
to  the  party  then  failing.  He  who — owing  to  whatever 
mistake  or  cause  of  miscarriage — is  unsuccessful  at  a 
trial,  cannot  throw  the  costs  of  it  on  his  victor. 

A  litigant  who  twice  succeeds,  however,  may  or  may 
not — according  to  the  circumstances— obtain  those  costs. 
A  verdict  for  the  plaintiff,  for  instance,  may  be  set  aside 
for  some  irregularity  or  error,  in  which  he  had  no  share. 
Or,  on  the  contrary,  that  verdict  may  have  been  won  by 
his  misconduct,  or  that  which  the  law  deems  such.  It 
will  depend  on  the  particular  facts,  therefore,  or  the 
natureof  the  case,  whether  he  shall  (although  eventually 
succeeding)  be  allowed  the  costs  of  both  trials.  The 
Court  consequently,  in  its  discretion,  either  gives  or 
withholds  the  costs  of  the  first  trial.  And  the  rule  now 
is,  that,  unless  the  Court  otherwise  directs,  the  twice 
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1865.  prevailing  party  gets  the  costs  of  the  first  trial,  where 
Blackman  the  verdict  was  set  aside  as  being  against  evidence;  but, 
MTLKCHABAirs.  ^^  ^^^  othcr  cascs,  he  will  not  be  entitled  to  those  costs, 
unless  the  Court,  by  the  terms  of  its  order,  shall  have 
expressly  allowed  them  to  him.  The  defendant,  how- 
ever, in  the  case  supposed,  would  never  obtain  the  costs 
of  the  first  trial — although  succeeding  on  the  second; 
for  this  would  be  to  receive  the  costs  of  his  own  failure. 
Before  the  Common  Law  Procedure  Act,  the  costs  of 
the  first  trial  were  not  allowed  in  any  case  (whatever 
the  ground  on  which  the  verdict  was  set  aside),  notwith- 
standing a  second  concurring  verdict,  unless  the  Court 
had  so  ordered.  And  then,  as  now,  the  allowance  was 
technically  expressed  by  the  words  "  costs  to  abide  the 
event " — meaning,  ordinarily,  the  result  of  the  second 
trial ; — that  is  to  say,  a  verdict  finally  sustained,  and 
followed  accordingly  by  a  judgment.  An  award,  how- 
ever, has  under  circumstances  been  holden  to  be  equiva- 
lent to  such  a  trial.  The  discontinuance  of  the  action 
necessarily  has  the  same  effect.  In  Howarth  v.  Samud 
(a),  Mr.  Justice  Bayley  thus  states  the  rule : — "  Dis- 
continuance is  a  mode  of  terminating  the  suit,  by  the 
act  of  the  plaintiff  himself ;  and  it  must  be  attended 
with  the  same  consequences  as  to  costs,as  if  the  event  of 
the  suit  had  been  determined  by  the  verdict  of  a  jury." 
But,  as  already  shown,  the  only  costs  which  that  event 
affects  are  those  of  the  first  trial ;  in  other  words,  the 
costs  of  the  day.  And  these  costs — it  will  be  remem- 
bered— are  demandable  only  by  a  party  who  has  suc- 
ceeded on  each  occasion.  If  the  second  is  in  conflict 
with  the  first  verdict,  the  costs  of  the  earlier  trial  are 
allowed  to  neither  party.  But  the  general  costs  of  the 
cause,  being  common  to  both  trials,  remain  unaffected 
by  any  question  touching,  alone,  the  costs  of  that  which 
has  been  "  wiped  out "  or  put  aside. 

Bearing  all  this  in  mind,  the  case  presents  no  other 
difficulty  than  that  which  is  introduced  into  it,  first  by 
the  fact  that  in  Daniel  v.  Wilkin  there  had  been  a 
notice  of  trial  given ;  and,  secondly,  by  the  reported 

(a)  1  B.  &  A.  566. 
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decision  in  the  Law  Times,  The  plaintiff  here  obtained  1865. 
a  verdict  which  was  set  aside.  He  then,  without  any  blackman 
farther  step,  discontinues  the  action.  The  effect  of  this 
is,  to  place  the  defendant  in  the  same  position  as  he 
would  have  been  in,  had  the  cause  proceeded  to  a  second 
trial,  and  the  event  of  the  suit  been  then  determined  in 
his  favour.  The  defendant,  in  that  event,  would  not 
have  been  entitled  to  the  costs  of  the  first  trial ;  and 
therefore  he  cannot  get  them  now.  But  a  plaintiff"  can- 
not, by  preventing  the  case  from  going  down  to  a  second 
trial,  deprive  his  opponent  of  an  already  vested,  though 
merelyinchoate  right.  The  defendant  is  not  in  a  better, 
but  he  must  not  be  placed  in  a  worse  position,  by  the 
discontinuance.  He  is  still  entitled,  because  he  always 
has  been  so — from  the  time  of  his  having  prepared  for 
trial,  after  the  notice  originally  served  on  him — to  all 
the  costs  of  that  preparation. 

It  is  unreasonable  to  suppose  that  a  second  notice  of 
trial  can  be  necessary  so  to  entitle  the  defendant.  The 
only  effect  of  such  a  notice  could  be,  to  confer  an  ad- 
ditional right  on  him ;  namely,  that  of  again  making 
preparation,  and  of  supplementing  his  former  briefs  by 
newly  obtained  evidence.  But,  as  to  all  that  he  did  in 
consequence  of  the  first  notice,  if  still  available,  why 
should  the  costs  of  this  not  be  allowed  him  ?  And  (it 
may  further  be  asked)  if  the  defendHut  does  nothing  in 
the  way  of  preparation  after  the  second  notice,  why 
should  this  latter  confer  a  new  right,  as  to  costs 
incurred  only  under  the  first  ? 

The  right  to  them  is  not  placed  by  the  Court,  in 
Daniel  v.  WUkin,  on  the  circumstance  of  a  second 
notice  having  there  been  given;  and  we  think  it  demon- 
strated, that  nothing  can  depend  on  that  fact.  In 
Jteynolds  v.  Hickman,  no  doubt,  if  that  case  be  rightly 
reported,  the  decision  (overruling  one  by  Baron  Bram- 
weU  in  Chambers)  is  the  other  way.  But  the  reasonable- 
ness of  the  party's  claim,  and  the  weight  of  authority  in 
its  favour,  induce  us  to  suspect  that  the  solitary  case 
opposed  to  it  is  a  misconception. 

It  will  be  observed,  that  this  judgment  is  not  in  any 
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1865.  degree  founded  on  the  circumstance,  that  the  costs  here 
Blackhan  are  by  the  order  of  the  Court,  or  by  virtue  of  the  C!om- 
mon  Law  Procedure  Act,  to  abide  the  event.  For,  as 
the  costs  thus  indicated  are  (confessedly)  those  of  the 
trial  only,  which  the  defendant  for  reasons  already  given 
cannot  claim,  that  circumstance  is  at  present  wholly  im- 
material. But  it  obviously  would  be  an  essential  feature, 
in  any  case  the  converse  of  this ;  for  example,  had  the 
first  verdict  been  for  the  defendant.  Because  there,  had 
the  plaintiff  discontinued  his  auction  after  getting  that 
verdict  set  aside,  his  €idversary  would  have  twice  suc- 
ceeded— and  then,  possibly  (though  we  do  not  so  deter- 
mine), the  defendant  might  have  got  the  costs  of  the 
trial  also.  The  want  of  attention  to  this  distinction, 
probably,  has  occasioned  much  of  the  misapprehension, 
which  seems  to  prevail  on  this  often  litigated  subject 

Cheeke,  J.  I  concur  in  the  judgment  now  delivered 
by  his  Honor  the  Chief  Justice,  and  I  wish  to  make  this 
remark,  thatlconsiderthis  judgment  is  not  only  founded 
on  law,  but  on  justice.  The  plaintiff  obtained  a  ver- 
dict against  evidence  ;  a  new  trial  was  granted  by  the 
Court  upon  that  ground,  and  after  that  decision  the 
plaintiff  discontinued  his  action.  Is  it  fair,  therefore, 
between  the  parties  that  this  course  should  be  adopted 
to  the  detriment  and  disadvantage  of  the  defendant  ? 
The  plaintiff,  by  the  very  fact  of  his  discontinuance, 
admitted  the  insufficiency  of  his  evidence  in  support 
of  his  case,  and  consequently  feared  the  result  of  a 
new  trial. 

Hargrave,  J.  I  much  regret  that  I  cannot  concur 
in  the  judgment  just  delivered,  and  must  be  expected  to 
give  very  sound  reasons  to  defend  such  difference  of 
opinion.  I  admit  that  if  the  expressions  used  by  Baron 
Alder 8on  in  Daniel  v.  Wilkin  (a),  to  the  effect  that 
"all  which  took  place  at  the  first  trial  is  wiped  out,"  are 
to  be  adopted  to  their  full  extent,  the  successful  party 
will  lose  all  advantage  of  the  first  verdict ;  and  conse- 

(a)  8  Exch.  168. 
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quently  when  the  plaintiff  is  such  successful  part3%  and         ^865. 
he  discontinues  the  action  after  the  rule  for  the  new  trial,     Blackman 
such  discontinuance  would  of  course  entitle  the  de-  „      ^* 
fendant  to  the  costs  of  the  cause,  so  far  as  they  would 
have  been  available,  for  the  second  trial.     But  all  the 
authorities  and  practice  hitherto  both  here  and  in  Eng* 
land  show  that  granting  a  new  ti'ial  has  not  hitherto 
been  supposed  to  assert  any  such  extended  power.     It 
also  seems  to  me  that  when  the  Court  grants  a  rule  for 
new  trial,  the  first  verdict  is  only  set  aside  or  suspended 
so  far  as  such  verdict  interferes  with  the  second  trial, 
and  so  far  as  it  entitles  a  party  to  receive  costs ;  but  that 
so  far  as  regards  the  liability  to  pay  costs  up  to  that 
date  at  all  events,  the  successful  party  in  such  first  trial 
cannot  be  made  liable  to  pay  any  costs  by  force  of  or 
authority  of  such  rule  for  a  new  trial.     It  is  obvious 
that  the  Legislative  authority  alone  can  impose  such 
liability  which  has  been  done  as  far  as  is  just  by  the 
16th  section  of  the  Common  Law  Procedure  Act  of 
1857,  which  directs  the  costs  of  the  first  trial  to  follow 
"  the  event "  that  is  to  await  the  result  of  the  second  or 
even  third  trial.    With  regard  to  discontinuance,  I  can- 
not concur  in  Mr.  Butler's  argument  that  the  "discon- 
tinuance" by  the  plaintiff  is  in  any  sense  "  the  event" 
contemplated  by  the  Legislature  in  this  section,  and  iti? 
plain  that  the  words  "  costs  of  the  first  trial "  will  not  ex- 
tend to  "  costs  in  the  cause." 

In  Hoivarth  v.  Sanvuel,  cited  in  the  judgment  of  the 
Chief  Justice,  Mr.  Justice  Bayley  is  speaking  of  discon- 
tinuance by  a  plaintiff  before  obtaining  a  verdict  in  his 
favour. 

I  would  further  add  that  as  by  the  English  practice 
the  plaintiff  cannot  discontinue  without  an  order,  this 
order  is  accompanied  by  imposing  the  terms  or  con- 
ditions of  paying  costs.  It  is  plain  that  discontinuance 
per  se  has  not  any  effect  whatever  as  to  costs ;  and  as  a 
plaintiff  can  in  tliis  colony  discontinue  without  order, 
the  Court  or  Judge  has  no  such  opportunity  of  imposing 
costs  as  a  condition  for  discontinuance ;  and  it  is  ad- 
mitted the  standing  order  of  this  Court  does  not  apply 
^ — 4 
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1865.         to  such  case  as  this  ;  or  if  it  does,  that  it  does  not 

BLACKMAir   specify  "what  costs,"  the  point  of  difficulty  now  under 

^*  consideration. 

Mtlkcharakb. 

With  regard  to  the  authorities,  these  chiefly  relate  to 
cases  where  the  plaintiff  has  given  notice  of  trial ;  by 
which  conduct,  however,  he  obviously  alters  his  own 
position  by  his  own  act,  and  then  by  the  reported  cases, 
and  upon  principle  also,  he  makes  himself  liable  for 
costs  ;  and  his  subsequent  discontinuance  of  the  action 
will  have  relation  of  course  to  such  new  position  in 
which  he  has  placed  himself  by  his  own  act. 

This  seems  to  be  the  admitted  state  of  the  authorities 
as  collected  in  Marshall  on  Costs  (a).  Gray  on  Costs  (t), 
Chitty's  Practice  (c),  and  Lush's  Practice  (d),  all  of 
which  authorities  place  the  liability  to  costs  on  the 
having  given  notice  of  trial ;  and  upon  these  authorities 
the  Prothonotary  states  that  he  has  for  twenty  years 
acted  in  the  taxation  of  bills  of  costs  in  this  Court ;  and 
the  only  exception  to  such  practice  appears  to  be  an  ex- 
tract from  the  Prothonotary's  book,  in  a  case  which 
specifies  nothing  but  that  discontinuance  was  ordered 
with  costs,  obviously,  therefore,  by  order  of  the  Court, 
as  a  condition  for  discontinuance.  In  the  recent 
case  of  Reynolds  v.  Hickman^  reported  in  the  Laxc 
Times  («),  November  1863,  the  Barons  of  the  Ex- 
chequer have  also  expressly  sanctioned  the  same  prin- 
ciple ;  which  I  must  assume,  therefore,  has  also  been 
the  English  practice,  until  unsuccessfully  attempted  to 
be  altered  by  the  application,  similar  to  the  present, 
made  but  refused  in  Reynolds  v.  Hickman. 

My  reasons  from  differing  from  the  Chief  Justice,  and 
Mr.  Justice  Cheeke,  in  this  matter,  may,  therefore,  be 
shortly  stated  thus  : — 

1st.  The  order  for  a  new  trial  cannot  per  se  create  a 
liability  to  pay  costs. 

2nd.  The  discontinuance  by  the  plaintiff,  according 
to  the  colonial  practice,  without  order  or  condition,  can- 
not create  such  a  liability. 

{a)  p.  88.  (/>)  p.  266  {c)  pp.  1471-2,  ]r»30. 

(rf)p.  494.  (c)  9  L.  T.  N,  S.  757 
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8rd.  The  giving  of  notice  for  trial  by  the  plaintiff  is         1865. 
stated  in  the  English  authorities  and  books  of  practice     Blac^kman 
to  be  essential  to  create  liability  in  the  plaintiff. 

4th.  The  express  authority  of  the  very  I'ecent  case  of 
Reynolds  v.  Hichnan  is  quite  sufficient  to  overweigh 
and  explain  any  general  expressions  in  previous  English 
reported  cases. 

5th.  The  uninterrupted  "practice  of  the  Court  *'  here 
ought  to  become  in  such  matters  the  "  Law  of  the 
Court." 

6th.  I  may  also  add  that  it  appears  to  me  to  be  con- 
trary to  the  principles  of  our  colonial  statute,  15  Vic, 
No.  17  (Mr.  Wentworth's  Act),  whereby  the  Judges  of 
this  Supreme  Court  were  deprived  of  all  power  to  fix  the 
amotmt  of  fees  mentioned  in  that  Act;  and  that  to 
assume  such  a  power,  as  in  any  way  connected  with  the 
power  to  grant  new  trials,  would  be  altogether  unconsti- 
tutional, and  against  the  Statute  of  Gloucester  (a), 
which  plainly,  while  giving  costs  to  the  successful  plain- 
tiff, never  contemplated  the  possibility  of  any  less  power 
than  the  Legislature  assuming  to  create  any  general  lia- 
bility to  costs.  Upon  sound  principles  in  such  matters, 
therefore,upon  the  printed  books,upon  express  authority, 
and  upon  established  practice  of  this  Court,  and  with 
every  respect  to  my  learned  brothers,  there  remains  not 
the  slightest  doubt  in  my  mind  that  these  costs  have 
been  properly  disallowed. 

With  reference  to  the  cases  mentioned  as  within  the 
Chief  Justice's  knowledge,  I  have  already  on  several 
occasions,  in  Chambers,  informed  both  counsel  and 
attorneys  of  my  objections  to  treat  any  such  private 
memoranda  as  authorised  **  law; "  but  I  will  now  adopt 
the  words  of  an  eminent  conveyancer  and  law  author, 
when  remonstrating  against  all  such  unreported  cases  as 
necessarily  increasing  "the  glorious  uncertainty  of  the 
law."  Mr.  Watkins,  in  the  preface  to  his  **  Principles 
of  Conveyancing,*'  says: — "Is  the  Law  of  England  to 
depend  upon  the  private  note  of  an  individual,  and  to 
which  an  individual  can  only  have  access  ?     Is  a  Judge 

(a)  6  E.  1,  c.  1. 


244  SUPREME  COURT  REPORTS. 

1865.         to  say,  *  Lo  !  I  have  the  law  of  England  on  this  poiot 
Blackman     ill  Diy  pocket !     Here  is  the  note  of  a  case  which  con- 
^'  tains  an  exact  statement  of  the  whole  facts,  and  the 

decision  of  my  Lord  A,  or  my  Lord  B.  upon  them.  He 
was  a  great,  a  very  great  man ;  I  am  bound  by  his 
decision.  All  you  have  been  reading  was  erroneous; 
^he  printed  books  are  inaccurate.  I  cannot  go  into 
principle.  The  point  is  settled  by  this  case.'  Under 
such  circumstances  who  is  to  know  when  he  is  right  or 
when  he  is  wrong.  If  conclusions  from  unquestionable 
principles  are  to  be  overthrown  in  the  last  stage  of  a  suit, 
from  private  memoranda,  who  can  hope  to  become  ac- 
quainted with  the  Laws  of  England  ?  And  who  that 
retains  any  portion  of  rationality  would  waste  his  time 
and  his  talents  in  so  fruitless  an  attempt?  Is  a  paper 
evidencing  the  law  of  England,  to  be  buttoned  up  in  the 
side  pocket  of  a  Judge,  or  to  serve  for  a  mouse  to  sit 
upon  in  the  dusty  comer  of  a  private  librarj-." 

Stephen,  C.  J.,  mentioned  that  there  were  two  cases 
in  which  the  same  decision  had  been  pronounced  as  in 
the  present,  viz.,  Baldwin  v.  Elliott  in  September  1856, 
and  Mortimer  v.  Mort  in  October  1860. 
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1865. 


The  Attorney  General  against  The  Bank  of 
New  South  Wales. 

nPHIS  is  an  action  brought  by  Joh7i  Hubert  Plunkett,      The  third 

Esq.,herMajesty'sAttomey-Generalforthecolony  Stomp  Duties 

of  New  South  Wales,  on  behalf  of  her  Majesty  the  -^ct  of  1865 

Queen,  against  the  Bank  of  New  South  Wales,  a  corpo-  duties  shall 

ration  aggregate  carrying  on  business  as  Bankers  in  the  ^®  P?i^  **^o^' 

colony  of  New  South  Wales,  to  recover  the  sum  of  of  the  several 

±*400,  claimed  to  be  due  and  payable  to  the  use  of  her  ^^bed  or^ 

Majesty,  as  and  for  penalties  incurred  under  and  by  mentioned  in 
•*       -^  ^  ^    this  Act,  and 

the  four  several  Schedules  of  Duties  hereto  annexed,  or  for  or  in  respect  of  the  parcli- 
ment  or  paper  upon  which  the  same  respectively  shall  be  written,"  and  ''at  the 
several  rates  set  down  in  figures  in  the  schedule." 

The  schedule  was  as  follows: — "Bills  of  Exchange — Inland  bill  of  exchange 
or  promissory  note  for  the  payment  to  the  bearer,  or  to  order,  or  on  demand,  of  any 
sum  of  money  not  exceeding  £50 — <m<j  shilling.  Foreign  bill  of  exchange  or  promis- 
sory note  drawn  in,  but  payable  out  of  the  colony  of  New  South  WaJes— w«  satm 
ditty  as  on  an  inlaiid  bill  of  the  same  amount  ajid  tenor.  Bill  of  exchange,  draft,  or 
order  drawn  or  indorsed  out  of  the  colony  for  payment  of  money  on  demand — tlie 
same  duty  as  on  an  inland  hill  of  the  same  amount  and  tenor.  Draft  or  order  for  the 
payment  of  any  sum  of  money  to  the  amount  of  forty  shillings  and  upwards  to  the 
bearer,  or  to  order  on  demand — one  penny. " 

A  promissory  note  made  in  the  colony  by  G.  B.,  in  favour  of  II.  T.  one  month  after 
date,  payable  in  the  colony,  Held  not  liable  to  duty. 

A  promissory  note  made  in  the  colony  by  J.  «/.,  payable  one  month  after  date,  in 
favour  of  S.  G.  or  order,  Held  liable  to  duty. 

A  promissor}'  note  made  in  Queensland  by  T.  C.y  in  favour  of  ^.  P.  or  order,  one 
month  after  date,  and  payable  in  the  colony,  Held  not  liable  to  duty. 

A  bill  of  exchange  made  in  Sydney  by  the  Bank  of  New  South  Wales,  payable  at 
Maitland  to  the  order  of/.  C,  three  days  after  sight.  Held  liable  to  duty. 

A  bill  of  exchange  drawn  by  the  Bank  of  New  Zealand,  in  the  colony  of  New 
Zealand,  payable  to  /.  H.  or  his  order  at  the  Bank  of  New  South  Wales,  in  Sydney, 
fifteen  days  after  sight,  Held  not  liable  to  duty. 

An  instrument  in  the  following  form,  **Tarong,  Queensland,  August  1,  1865, 
£10,  Pay  /.  B.  or  order  the  sum  ol  ten  pounds  stining,  on  account  of  Henry  JVallis, 
To  Messrs.  ^.,  H.^  and  Co.,  Sydney,"  Held  liable  to  duty. 

An  instrument  in  the  following  form,  **  Bank  of  N.  S.  W.,  Maitland,  6th  September, 
1865.  £149  16s.  3d.  Pay  to  the  order  of  Messrs.  A.  and  B.  one  hundred  and  forty- 
nine  pounds  sixteen  shillings  and  three  pence,  for  value  received. — J.  M.  S.,  Manager. 
To  the  Bank  of  New  South  Wales,  Sydney. "  Held  liable  to  duty  of  one  penny,  as  a 
draft  for  the  payment  of  **  forty  shillings  and  upwards"  to  order  on  demand. 

The  schedule  also  contained  the  follawing  item — "Receipt  or  discharge  given  for 
any  ttiim  of  money  for  forty  shillings  and  upwards — one  penny.  Exemptions  from 
the  preceding  duties  on  receipts.  Acknowledgment  given  for  money  deposited  in 
any  banks  to  be  accounted  for. ' 

The  bank  of  New  South  Wales  having  received  from  /.  E.  C.  £114  on  fixed  deposit, 
repayable  to  /.  E.  C.  twelve  months  after  date,  gave  to  him  a  memorandum  as 
follows— "Bank  of  New  South  Wales,  Ac.  Due  29th  July,  1866,  £114.  Sydnev, 
29th  July,  1865.  Received  from  /.  E.  C.  the  sura  of  one  hundred  and  fourteen  pounis 
at  a  fixed  deposit  for  twelve  months,  to  bear  interest  at  the  rate  of  six  per  cent  per 
annum  for  that  period  from  the  date  hereof.  For  and  on  behalf  of  the  Bank  of  New 
Sou  til  Wales — C.  M.  /*.,  Manager."    Held  liable  to  a  penny  duty  as  a  receipt. 
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^1866.         virtue  of  the  Stamp  Duties  Act  of  1865,  by  the  Bank  of 

The         New  South  Wales,  by  reason  of  the  said  Bank  having 
Attornfa'     pg^j^j  jjj  ijjg  colony  of  New  South  Wales  certain  bills  of 
V.  exchange  and  promissory  notes,  and  drafts  or  orders, 

New  SorxH^  which  have  severally  and  respectively  been  drawn  and 
Wales.  issued,  or  made  and  issued,  as  hereinafter  mentioned, 
since  the  first  day  of  July  last ;  and  also  by  reason  of 
the  said  Bank  having  issued,  or  caused  to  be  issued  in 
the  said  colony,  certain  other  bills  of  exchange,  drafts, 
orders,  or  instruments  as  hereafter  also  mentioned,  with- 
out the  said  bills  of  exchange,  drafts,  orders,  or  instru- 
ments having  been  stamped,  for  denoting  the  duties 
which  the  said  Attorney- General  alleges  were  by  the 
said  act  charged  thereon,  which  said  bills  of  exchange, 
promissory  notes,  drafts,  orders,  and  instruments  are  of 
the  descriptions  hereinafter  mentioned,  that  is  to  say — 

1.  On  the  4th  day  of  July  last,  one  George  RtisseU, 
at  Sydney  aforesaid,  made  his  promissory  note,  and 
thereby  promised  to  pay  to  one  Heni'y  Turner  the  sum 
of  JE147  lOs.,  one  month  after  the  date  thereof,  and 
made  the  same  payable  at  the  Bank  of  New  South 
Wales,  Sydney  ;  and  that  the  said  Bank  of  New  South 
Wales,  at  Sydney,  paid  the  same  without  the  said 
promissory  note  liaving  been  stamped.  The  said 
Attorney- General  alleges  that  the  said  promissory  note 
should  have  been  stamped  with  a  stamp  of  the  value  of 
three  shillings,  to  denote  the  duty  payable  thereon,  and 
claims  that  the  said  Bank  of  New  South  Wales  became 
liable  to  pay  a  penalty  of  £60  in  respect  thereof.  And 
the  said  Bank  alleges  that  the  said  promissory  note  was 
not  liable  to  stamp  duty. 

2.  On  the  4th  day  of  September  instant,  the  said 
Bank  of  New  South  Wales  paid  a  promissory  note, 
made  in  the  colony  of  New  South  Wales,  bearing  date 
the  first  day  of  August  last,  for  the  sum  of  £50,  by 
John  Jonesy  payable  one  month  after  date  to  Stephen 
Graham,  or  his  order — which  said  promissory  note,  at 
the  time  it  was  so  paid,  was  not  stamped.  The  said 
Attorney-General  alleges  that  the  said  promissory  note 
should  have  been  stamped  with  a  stamp  of  the  value  of 
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one  shilling,  to  denote  the  duty  payable  thereon,  and        i^^^^* 
claims  the  sum  of  £50  as  a  penalt}'^  incurred  by  the  said         The 
Bank  of  New  South  Wales,  and  payable  to  her  Majesty     ^'T'orney 
herein  by  reason  of  the  said  Bank  of  New  South  Wales  V. 

having  paid  the  said  promissory  note.     And  the  said  ^ew  South' 
Bank  of  New  South  Wales  alleges  that  the  said  promis-       Wakes. 
sory  note  was  not  liable  to  stamp  duty. 

8.  On  the  14th  day  of  July  last,  one  Thomas  Collins^ 
at  Queensland,  made  his  promissory  note,  and  thereby 
promised  to  pay  to  Alexander  Powell,  or  order,  the  sum 
of  £S20,  one  month  after  the  date  thereof,  and  made 
same  payable  at  the  Bank  of  New  South  Wales,  Sydney, 
and  the  Bank  of  New  South  Wales,  at  Sydney,  paid 
the  same,  without  the  said  promissory  note  having  been 
stamped.  The  said  Attorney- General  alleges  that  the 
said  promissory  note  should  have  been  stamped  with  a 
stamp  of  the  value  of  one  shilling,  to  denote  the  duty 
payable  thereon,  and  claims  that  the  said  Bank  of  New 
South  Wales  became  liable  to  pay  a  penalty  of  £50  in 
respect  thereof.  And  the  said  Bank  alleges  that  the 
said  promissory  note  was  not  liable  to  stamp  duty. 

4.  On  the  18th  day  of  August  last,  the  Bank  of  New 
South  Wales,  at  Sydney,  made  a  certain  bill  of  exchange 
for  the  sum  of  £45,  payable  at  the  Bank  of  New  South 
Wales,  Maitland,  to  the  order  of  one  James  Capper, 
three  days  after  sight,  and  issued  the  said  bill  of  ex- 
change to  the  said  James  Capper,  without  affixing  any 
stamp  thereto  for  denoting  the  duty  chargeable  thereon. 
And  the  said  Attorney-General  alleges  that  the  said  bill 
of  exchange  was  liable  to  a  stamp  duty  of  one  shilling, 
and  clauns,  in  respect  of  the  same  having  been  issued 
without  a  stamp,  that  a  penalty  of  JE50  is  payable  by 
the  said  Bank.  And  the  said  Bank  alleges  that  the  said 
bill  of  exchange  was  not  liable  to  duty. 

5.  The  said  Bank  of  New  South  Wales,  on  the  6th 
day  of  September  instant,  paid  a  certain  bill  of  exchange 
drawn  by  the  Bank  of  New  Zealand,  in  the  colony  of 
New  Zealand,  bearing  date  the  13th  day  of  August  last, 
for  the  sum  of  £48,  and  payable  to  James  Hall,  or  to 
his  order,  at  the  Bank  of  New  South  Wales  in  Sydney, 
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1865.         in  the  colony  of  New  South  Wales,  fifteen  days  after 

Xhe      "  sight,  without  the  said  bill  of  exchange  having  been 

Attorxey     stamped.     The  said  Attorney-General  alleges  that  the 

Y.  said  bill  of  exchange  should  have  been  stamped  with  a 

'ne^v^South^  stamp  of  the  value  of  one  shilling,  to  denote  the  duty 

Wales.       payable  thereon,  and  claims  the  sum  of  JE50  as  a  penalty 

incurred  by  the  said  Bank  of  New  South  Wales  having 

paid  the  said  bill  of  exchange.     And  the  saiji  Bank  of 

New  South  Wales  alleges  that  the  said  bill  of  exchange 

was  not  liable  to  stamp  dutJ^ 

6.  On  the  28th  day  of  August  last,  the  said  Bank  of 
New  South  Wales,  at  Sydney,  paid  a  certain  draft  or 
order  drawn  by  one  Henry  WaUiSy  at  Queensland,  in  the 
words  and  figures  following — 

Tarong.  Qneensland,  August  1.  1865. 
No.  72.     £10. 

Pay  Jo?m  Brown  or  order  the  sum  of  ten  pounds  sterling,  on  account  of 

Menry  WaliU. 
To  Messrs.  Seoit,  Jlendersoii^  and  Co.f  Sydney. 

without  the  same  having  been  stamped.  And  the  said 
Attorney-General  alleges  that  the  said  order  should  have 
been  stamped  with  a  stamp  of  the  value  of  one  penny, 
and  claims  that  the  said  Bank  of  New  South  Wales 
became  liable  to  pay  a  penalty  of  £50  in  respect  thereof. 
And  the  said  Bank  alleges  that  the  said  order  was  not 
liable  to  duty. 

7.  On  the  5th  day  of  September  instant,  the  Bank  of 
New  South  Wales,  at  Maitland,  made  and  issued  to  one 
Thomas  Lindsay  a  paper  writing  in  the  words  and 
figures  following,  that  is  to  say — 

The  Bank  of  New  South  Wales,  incorporated  hy  Act  of  Council. 

Established  1817. 

Maitland,  6th  September,  1865. 
No.  98694.     £149  168.  3d. 

Pay  to  the  order  of  Messrs.  A  Hen  and  J5o«?<fe«  one  hundred  and  fortT-nine 

pounds  sixteen  shillings  and  three  pence,  for  value  received. 

John  M.  Saunders,  Manager. 

Edward  B.  Lay,  pro  Accountant. 
To  the  Bank  of  New  South  Wales,  Sydney. 

and  before  issuing  the  same  affixed  thereon  a  duty  stamp 

of  the  value  of  one  penny  and  no  more.     And  the  said 

Attorney-General  alleges  that  the  said  paper  writing 

was  liable  to  a  stamp  duty  of  one  shilling,  and  claims, 
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in  respect  of  the  same  having  been  issued  without  being         1865. 
sufficiently  stamped,  that  a  pena%  of  £50  is  payable  The 

by  the  said  Bank.     And  the  said  Bank  alleges  that  the     ^^^^]^l 
said  paper  writing  was  sufficiently  stamped.  v. 

8.  On  the  29th  day  of  July  last,  the  Bank  of  New  '^-^^y^slvrl 
South  Wales  received  from  one  John  E.  Ciirphy  the        Wales. 
sum  of  £114,  on  fixed  deposit,  repayable  to  the  said 
John  E.  Qurphy  twelve  months  after  the  date  thereof, 
and  gave  to  the  said  John  E,  Curphy  a  memorandum  of 
deposit  in  the  words  and  figures  following : — 

The  Bank  of  New  South  Wales,  incorporated  by  Act  of  Council. 
Established  1817. 

Due  29th  July,  1866. 
No.  6936.     £114.  Sydney,  29th  July,  1865. 

Keceived  from  Mr.  John  B.  Ctirphythe  sum  of  one  hundred  and  fourteen 
pounds  as  a  fixed  deposit  for  twelve  months,  to  bear  interest  at  the  rate  of 
six  per  cent,  per  annum  for  that  period  from  the  date  hereof. 

'     For  and  on  behalf  of  the  Bank  of  New  South  Wales, 

Charles  M.  Palmer ^  Pr.  Manager. 
Entered,  John  T,  Evans^  pro  Accountant. 

And  the  said  Attorney-General  claims  that  there  is  due 
to  her  Majesty,  as  stamp  duty  payable  upon  the  said 
paper  writing,  the  sum  of  three  shillings,  and  that  a 
penalty  of  fifty  pounds  is  also  due  to  her  Majesty  by  the 
said  Bank  in  respect  thereof.  And  the  said  Bank 
alleges  that  the  said  memorandum  of  deposit  was  not 
liable  to  stamp  duty. 

The  questions  of  law  which  the  said  Attorney-General, 
suing  on  behalf  of  her  Majesty,  and  the  said  Bank  of 
New  South  Wales,  desire  to  submit  for  the  determi- 
nation of  this  honourable  Court,  are — 

Whether  the  Bank  of  New  South  Wales  is  —  by 
reason  of  the  payment  of  the  promissory  notes  set  out  in 
paragraphs  1,  2,  and  3  of  this  case,  and  of  the  payment 
of  the  bills  of  exchange  set  out  respectively  in  para- 
graphs 4  and  5,  and  of  the  payment  of  the  order  set  out 
in  paragraph  6,  and  of  the  issuing  of  the  paper  writmg 
set  out  in  the  paragraph  number  7 — liable  to  pay  the 
penalties  claimed  to  have  been  incurred  by  such  pay- 
ments having  been  made,  and  by  reason  of  such  issue  as 
aforesaid  ?  And  whether  duty  is  payable  to  her  Majesty 
upon  or  in  respect  of  the  Bank  having  made  and  issued 
the  paper  writing  set  out  in  paragraph  number  8  ? 
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1866. 

The 
Attorney 

GSKERAL 
V. 

The  BiLNK  of 
New  South 

Wales. 
September  23. 


Sir  W.  Manning^  Q.  C.  {Stephen  with  him),  for  the 
Crown.  This  is  a  special  case  to  decide  the  question  of 
liability  to  the  Stamp  Act  of  certain  instruments  (a). 

1.  3.     As  to  the  instruments  mentioned  in  clauses 

1  and  8,  very  little  argument  was  offered. 

2.  4.     With  regai'd  to  those  mentioned  in  clauses 

2  and  4,  it  is  submitted  that  though  not  pkyable  "on 
demand,"  the  instruments  are  subject  to  duty.  By  the 
first  schedule  to  the  Act "  an  inland  bill  of  exchange  or 
promissory  note  for  the  payment  to  the  bearer  or  order, 
or  on  demand,  of  any  sum  of  money,"  is  liable  to  certain 

{a)  The  third  section  of  the  Stamp  Act  provided  that,  "from  and 
after  the  commencement  of  this  Act  there  shall  be  levied,  collected, 
and  paid  for  the  use  of  her  Majesty,  and  to  form  part  of  the  Consoli- 
dated Revenue  Fund,  for  and  in  respect  of  the  several  matters 
described  or  mentioned  in  this  Act,  and  in  the  four  several  schedules 
of  duties  hereto  annexed,  or  for  or  in  respect  of  the  parchment  or 
paper  upon  which  the  same  respectively  shall  be  written,  the  several 
duties  or  sums  of  money,  and  at  the  several  rates  set  down  in  figures, 
against  the  same  respectively,  or  specified  and  set  foilh  in  the  said 
sdiedules  of  duties ;  and  the  said  schedules  and  the  several  pro- 
visions, regulations,  and  directions  therein  contained,  with  respect 
to  the  said  duties,  and  the  instruments,  matters,  and  things  chai)^ 
therewith,  shall  be  deemed  to  be  part  of  this  Act,  and  shall  be 
applied,  obser\'ed,  and  put  in  execution  accordingly." 

Schedule  I.  annexed  to  the  Act  was  as  follows  :— 
Bills  of  Exchange — Inland  bill  of  exchange  or  promis-        £  &  d. 

sory  note  for  the  payment  to  the  bearer,  or  to  order,  or 

on  demand,  of  any  sum  of  money  not  exceeding  £50  0  10 
And  where  the  same  shall  exceed  £100,  then  for  every  £50, 

and  also  for  any  fractional  part  of  £50 0    10 

Foreign  bill  of  exchange  or  promissory  note  drawn  in,  but 

payable  out  of  the  colouy  of  New  South  Wales. 

If  drawn  singly  or  otherwise  than  in  a  set  of  three  or  I  m  on «» iiuS 

^^•A  "!  bill irf the WBe 

more amoantaad 

Vt«nor. 

Bill  of  exchange,  draft,  or  order  drawn  or  indorsed  out  [m^^u^i^ 
of  the  colony  for  payment  of  money  on  demand 'jSwmiftuJ^ 

Vt€n«p. 

Draft  or  order  for  the  payment  of  any  sum  of  money  to 
the  amount  of  forty  shillings  and  upwards,  to  the 
bearer,  or  to  order  on  demand 0    0    1 

Receipt  or  discharge  given  for  any  sum   of  money,  for 

forty  shillings  and  upwards '. 0    0    1 

Exemptions  from  the  preceding  duties  on  receipts  — 

Acknowledgment  given  for  money  dejwsited  in  any  banks 
to  be  accounted  for.  Provided  that  tliis  exemj)tion 
shall  not  extend  to  receijits  or  acknowledgments  for 
sums  paid  or  deposited  for  or  upon  any  letters  of 
allotment  of  shares  or  in  respect  of  calls  upon  any 
scrip  or  shares  of  or  in  any  joint  stock  or  other 
company,  or  intendwl  company,  which  said  last 
mentioned  receipts  or  acknowledgments  by  whom- 
soever given  shall  lie  liable  to  the  duty  charged 
upon  receipts. 
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duty.    It  is  submitted  that  every  such  bill  or  note  must         1865. 

be  stamped,  when  payable  to  the  bearer,  or  to  order,  or  The 

on  demand.     It  will  be  contended  that  all  instruments     Aitorkey 

.  General 

payable  otherwise  than  on  demand,  are  not  withm  these  v. 

words,  and  that  according  to  any  other  construction  the  ^^^^v^sovn 
words,  "  or  on  demand,"  are  superfluous.  But  it  is  clear  Wales. 
that  such  a  construction  excludes  aU  bills  of  ordinary 
currency  and  frequency,  which  would  3deld  a  revenue  ; 
and  includes  bills  of  such  rare  occurrence  as  to  be  worth- 
less for  the  purposes  of  revenue.  A  promissory  note 
payable  on  demand  to  A.  B.  will  satisfy  all  the  words. 
Such  a  construction  also  requires  the  word  **  or''  to  be 
omitted.  The  Court  will  take  notice  of  the  general 
object  and  intent  of  the  statute. 

5.  The  fifth  clause  sets  out  a  foreign  biU  of  exchange, 
payable  in  the  colony  to  order,  and  not  on  demand.  It 
is  admitted  that  it  is  not  liable  to  duty,  unless  the  words 
**  foreign  bill  of  exchange  "  can  be  held  not  to  be  quali- 
fied by  the  words  '*  drawn  in  and  payable  out  of  the 
colony,**whichfollowthewords**  promissory  note.*'  This 
construction  is  supported  by  the  consideration  that  there 
is  no  reason  why  a  foreign  bill,  payable  a  few  days  after 
sight,  should  be  exempt  from  duty,  especially  as  tliis  is 
the  most  ordinary  form  of  foreign  bills.  A  foreign  bill 
of  exchange,  payable  on  demand,  is  hardl}'^  known. 
The  13th  and  14th  sections  of  the  Act  also  favour  this 
argument  (a), 

6.  An  ordinary  station  order  drawn  in  Queensland, 
and  payable  in  the  colony,  is  clearly  liable  either  as  a 
bill  of  exchange  payable  at  sight,  and  therefore  not 
requiring  acceptance,  or  as  a  draft  or  order. 

7.  A  draft  drawn  by  a  country  branch  bank  on  the 
head  office,  payable  to  order,  is  within  the  Act.    This  is 

(a)  The  thirteenth  section  enacts  that  the  duties  in  respect  of 
billfl  of  exchange  di-awn  out  of  tlie  colony  shaU'  be  payable  upon  all 
such  bills,  if,  and  when  paid,  indorsed,  transferred,  or  othei-wise 
negotiated  within  the  colony,  wheresoever  payable,  and  tlie  duties 
shall  be  denoted  by  adhesive  stamps. 

The  fourteenth  section  enacts  that  the  holder  of  any  bill  drawn 
or  purporting  to  be  drawn  out  of  the  colony,  shall,  before  he  shall 
present  the  same  for  payment,  or  indorse,  transfer,  or  in  any  manner 
negotiate  it,  affix  a  pro]x;r  adhesive  stamp  for  denoting  the  duty 
chargeable  thereon,  and,  &<;. 
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1865.         in  the  form  of  a  bill  of  exchange,  and  is  only  stamped 

The  with  a  penny  as  a  draft  or  order.     It  is  submitted  that 

Attorney     ^j^^  Legislature  has,  in  this  Act,  made  a  distinction 
General  °    . 

V.  between  bills  of  exchange  and  drafts  or  orders,  and  that 

New  SouTH^  this  instrument  is  taxable  as  a  bill  of  exchange,  and  not 
Walks.        a  draft  or  order ;   Whistler  v.  Forster  (a). 

8.  The  eighth  clause  contains  a  fixed  deposit  receipt 
to  bear  interest ;  and  the  question  is  whether  it  is  a 
receipt  or  discharge  for  a  sum  of  money.  It  is  submitted 
that  it  is  not  an  acknowledgment  given  for  money  de- 
posited in  a  bank  to  be  accounted  for ;  but  that  those 
words  only  relate  to  ordinary  deposits  to  be  drawn 
against.     Dwarris  on  Statutes  (b)  was  referred  to, 

Martin,  Q.  C,  for  the  defendant.  1.  As  to  number 
1,  which  has  now  been  given  up,  it  is  clearly  established 
by  numerous  authorities  that  a  promissory  note  payable 
a  month  after  date  to  -4.  jB.,  is  not  payable  to  bearer,  or 
to  order,  or  on  demand;  Cheetham  v.  Butler  {c),  Dixon 
V.  Chambers  (d),  Byles  on  Bills  (e),  Chitty's  Statutes  (/). 

There  are  certain  rules  laid  down  for  the  construction 
of  statutes.  1st.  All  statutes  in  pari  materia  are  to  be 
construed  as  one  system.  Lord  Mansjield,  in  the  case 
of  The  King  v.  Loxdale  (g),  thus  lays  down  the  rule— 
"  Where  there  are  different  statutes  in  jiari  mxiteria, 
though  made  at  different  times,  or  even  expired,  and  not 
referring  to  each  other,  they  shall  be  taken  and  con- 
strued together  as  one  system,  and  as  explanatory  of 
each  other."  This  principle  was  recognised  in  con- 
struing the  Bankrupt  Act ;  Ex  parte  Copeland  (A), 
the  County  Court  Act  in  Waterlotv  v.  Dobsan  (i),  the 
Lottery  Acts  in  R.  v.  Smith  (k),  Bacon's  Abridgment  (0, 
Palmers  Case  (?n),  Dwarris  on  Statutes  (n). 

2.  Statutes  are  to  be  construed  so  that  no  clause, 
sentence,  or  word  should  be  void  or  insignificant.  Thus, 
in  Loaring  v.  Stone  (o),  where  by  a  turnpike  Act  a  toll 

{a)  14  C.  B.  N.  S.  284  ;  32 1..  J.  C.  P.  161.    (b)  pp.  582,  685. 

(c)  5  B.  &  Ad.  837.  (rf)  1  C.  M.  it  R.  845. 

(e)p.  91.  (/)  8  Vol.  1296. 

ig)  1  Burr.  447.  {h)  2  De  G.  M.  k  G.  919. 

(0  27  L.  J.  Q.  B.  55.  {k)  4  T.  R.  419. 

[l)  7  Vol.,  p.  454.  (w)  1  Leach  354. 

(?')  p.  569.  (o)  2  B.  &  C.  515. 
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of  4Jd.  was  imposed  upon  every  horse  or  other  beast         1865. 
drawing  any  coach  or  other  carriage ;  for  every  horse  The 

drawing  singly  any  carriage,  the  same  toll ;  for  every     ^^^^^^ 
horse  drawing  any  waggon  or  other  such  carriage  drawn  v. 

by  two  horses,  or  more,  the  sum  of  3d. ;  for  every  horse  ^^^  South 
laden  or  unladentand  not  drawing,  the  sum  of  Id.  The  Wales. 
statute  then  provided  that  no  person  should  be  liable  to 
pay  toll  more  than  once  in  any  one  day  at  any  toll  gate, 
for  passing  and  repassing  in  any  one  day  with  the  same 
horses  and  carriages  through  the  same;  but  all  persons 
having  paid  toll  once,  and  producing  a  ticket  denoting 
the  payment  of  such  toll,  were  afterwards  to  pass  and 
repass  with  the  same  horses  and  carriages,  toll  free 
during  the  same  day.  A  stage  coach  drawn  b}'^  four 
horses  passed  through  a  gate  erected  under  this  Act  and 
paid  the  toll.  In  the  evening  of  the  same  day  a  different 
coach  called  by  the  same  name,  belonging  to  the  same 
proprietor,  driven  by  the  same  coachman,  and  drawn  by 
the  same  four  horses,  but  carrying  different  passengers 
and  different  parcels  for  hire,  passed  through  the  same 
gate  ;  and  it  was  held  that  a  second  toll  was  payable  in 
respect  of  this  carriage  and  horses.  It  was  admitted 
that  the  toll  was  paid  for  the  horses  and  not  for  the 
carriage ;  but  the  Court  said  that  if  so  construed,  no 
effect  would  be  given  to  the  word  carriage  in  the  proviso. 
So  also  in  jB.  v.  Berchet  (a),  where  in  commenting  on 
the  words  of  42  £d.  3.  c.  3,  that  **  no  man  shall  be  put 
to  answer  without  presentment  before  justices,  or  matter 
of  record,  or  due  process  of  law,"  it  is  argued  that  it  is 
clear  that  there  is  some  other  legal  way  to  charge  a  man 
"with  a  crime  besides  by  presentment ;  for  what  else  mean 
those  words,  "  or  matter  of  record,  or  due  process  of 
law  ?"  After  referring  to  the  canon  referred  to,  it  con- 
tinues, "  if  the  construction  be  right,  that  nothing  but 
presentment  be  meant,  then  all  the  rest  is  nonsense, 
because  it  hath  no  meaning ;  "  cited  in  Viner's  Abridg- 
ment (6),  Bacon's  Abridgment  (c).  And  in  Churchill 
V.  Crease  (d),  Best,  C.  J.,  in  construing  the  words  of 

(a)  1  Show.  107.  (ft)  19  Vol.,  p.  528. 

(c)  7  Vol./p.  452.  (d)  5  Bing.  180. 
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1865.         6  G.  IV.,  c.  16,  s.  82,  that  *'  all  payments  really  and 

The         &ow«  fid^  made,  or  which  hereafter  shall  be  made  by 

"^^ER^^      any  bankrupt,"  shall  be  valid,  says,  "now,  unless  the 

V.  expression  *  payments  made  *  refer  to  a  period  anteriorto 

'^e>^South'  ^^^  passing  of  the  act,  the  expression  '  hereafter  to  k 
Wale*?.  made,'  is  altogether  nugatory."  See  also  In  re  Scott  (a). 
So  here,  what  can  be  the  use  of  introducing  the  words  "  or 
on  demand  ?  "  The  words  payable  to  order  or  bearer  in- 
clude all  kinds  of  instruments ;  and  the  words  "  or  on 
demand  "  could  only  have  been  introduced  to  limit  the 
preceding  words.  [Stephen,  C.  J.  If  the  words  payable 
to  order  or  bearer  or  on  demand  were  omitted,  all  in- 
struments would  be  included.]  It  is  submitted  that  the 
words,  "  or  on  demand,"  relate  to  the  time  of  pa^^ment; 
the  words  **  order  "  or  "  bearer,"  relate  to  the  part}' 
entitled  to  be  paid.  The  clause,  therefore,  is  confined  to 
these  two  classes  of  payees,  and  therefore  where  the 
payee  is  designated  by  name  only,  without  the  words 
"  or  bearer  "  "  or  order,*'  as  in  the  instance  suggested, 
the  instrument  is  not  liable  under  the  act. 

Thirdly,  in  order  to  impose  a  duty  or  tax,  clear  and 
unambiguous  language  is  necessar}%  In  Tomkins  t. 
Ashby  (6),  where  a  memorandum — "  Mr.  T.  has  left  in 
my  hands  £200  " — was  held  not  to  be  a  receipt  within 
the  Stamp  Act,  Lord  Tenterden  says,  "Acts  of  Parlia- 
ment imposing  duties  are  so  to  be  construed  as  not  to 
make  any  instruments  liable  to  them,  unless  manifestly 
within  the  intention  of  the  Legislature."  The  instru- 
ment must  be  manifestlj-  within  the  contemplation  of  the 
statute,  and  the  Court  leans  against  the  construction 
which  imposes  a  burden  on  the  public ;  as  Maule,  J., 
says,  in  Poi-tsviouth  Floating  Bridge  Company  v. 
Nance  (c),  "If  people  intend  to  impose  tolls,  they 
should  speak  out."  The  same  kind  of  language 
is  used  in  Denn  devi.  v.  Diamond  (rf).  The  Leeds 
and  Livei-pool  Canal  v.  Hustler  (e),  Gildart  v.  Glad- 
stone if),  Brittain  v.  Cromford  Canal  Company  (g), 
Stockton  and  Darlington  IL  Co.  v.  Barrett  (h).     The 

(a)  4  M.  &  W.  261.     (h)  6  P..  k  C.  541.     (c)  6  Sc.  K.  R,  881. 
{d)  4  B.  &  C.  243.       (r)  1  H.  &  C.  425.     {/')  11  East  685. 
{(j)  3  B.  &  A.  139.  (h)  11  CI.  &  F.  607. 
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language  used  must  be  clear  beyond  a  reasonable  doubt ;         1865. 

and  the  intention  must  be  ascertained  from  the  words  of         xhe 

the  statute,  and  not  from  any  general  inferences  to  be     Attornfa- 

"^  ^  General 

drawn  from  the  nature  of  the  objects  dealt  with  by  the  v. 

statute  ;  Fardyce  v.  Bridges  (a).  And  even  where  a  'n^|^v?South^ 
statute  was  supposed  to  have  been  founded  on  the  report  Wales, 
of  certain  commissioners,  it  was  held  that  that  report 
could  not  be  referred  to  as  a  guide  in  construing  a 
statute  ;  Martin  v.  Hemming  (/>),  Ewart  v.  Williams  {c)^ 
Haworth  v.  Oi'merod{d),  cited  in  I)u'arris{e),  Philpott 
V.  St.  George's  Hospital  (/).  Fifty  words  may  be  trans- 
posed or  even  varied  to  meet  the  sense  or  clear  intention; 
as  for  instance,  the  word  "  and  '*  for  "  or,"  if  necessary, 
as  in  WaterhoiLse  v.  Keen  (g). 

,  Beaiing  all  these  in  mind,  the  words  **  or  on  demand  " 
must  be  construed  to  mean  ^'  and  on  demand.*'  It  is  most 
unreasonable  to  suppose  that  the  Legislature  meant  by 
these  words  to  introduce  a  third  class  of  payees.  In  the 
English  Act,  which  may  be  referred  to  as  being  in  pan 
materia,  the  words  are  either  on  demand  or  otherwise 
than  on  demand.  That  shows  the  intention  clearly,  and 
excludes  all  doubt.  If  it  was  intended  to  include  all 
bills  of  exchange  and  promissory  notes,  the  words  "on 
demand"  ought  to  have  been  omitted,  as  in  the  schedule 
to  the  17  and  18  Vic,  c.  83,  when  referring  to  foreign 
bills  of  exchange. 

3.  A  foreign  promissory  note  payable  in  the  colony 
one  month  after  date,  is  clearly  not  within  the  Act. 
The  13th  and  14th  sections  only  refer  to  bills  of  ex- 
change, and  the  schedule  contains  no  reference  to  any 
such  instrument  payable  in  the  colony. 

5.  A  foreign  bill  of  exchange,  paj-able  in  the  colony 
five  days  after  sight,  is  not  within  the  schedule  which  im- 
poses a  duty  only  on  such  instruments  when  payable  on 
demand. 

6.  7.  It  is  also  submitted  that  the  drafts  or  orders 
liable   to   duty,  are   those  drawn    in   the  colony  and 

(rt)  1  H.  L.  C.  1.  {b)  10  Jur.  1004. 

(c)  3  Drew.  24.  {a)  6  Q.  B.  307. 

(e)  p.  595.  (/)  6  H.  L.  C.  362. 
('/)  4  n.  k  C.  209. 
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1865.         payable  on  demand,  and  that,  therefore,  neither  station 

The  orders   drawn   in  Queensland,  or  drafts  drawn  by  a 

"g^Ineual      co^try  branch  bank  in  the  colony,  but  made  payable 

V.  to  order,  are  liable. 

New  South''       ®-  ^^^  instrament  referred  to  in  number  8  is  not 
Wales.       liable  as  a  receipt,  Tomkins  v.  Ashhy  (a) ;  and  if  con- 
sidered as  a  promissory  note,  it  is  not  liable  as  not  being 
payable  on  demand. 

Sir  W.  Manning,  in  reply,  abandoned  1  and  8,  but  not 
the  instiniment  mentioned  in  the  eighth  clause,  because 
it  is  a  writing  entitling  to  the  payment  of  money.  [He 
was  stopped  as  to  the  other  point.] 

Cxir.  ad.  vult 

September  29.       The  judgment  of  the  Court  was  now  delivered  by 

Stephen,  C.  J.  We  have  considered  the  authorities 
cited  by  Mr.  Mat-tin  in  this  case,  as  establishing  the 
general  principles  of  construction  on  which  he  reUed — 
but  of  which  none  are  disputed  by  us.  We  are  not 
prepared  to  admit,  however,  that  the  Tvell  known  rule 
as  to  statutes  in  pari  materia  applies,  except  as  to 
enactments  by  the  same  Legislature.  It  would  be  un- 
reasonable to  hold,  that  laws  passed  in  England  for 
revenue  purposes  afford  a  guide  for  ascertaining  the 
sense  of  a  given  statute  passed — although  for  a  purpose 
of  the  same  kind — in  this  colony.  But,  with  this  excep- 
tion, on  which  nothing  in  the  case  appears  to  us  to  turn, 
we  entirely  recognise  the  several  well  known  propositions 
or  canons  of  construction,  which  he  quoted  to  us.  The 
opinions  which  we  are  about  to  express,  ai-e,  as  we 
conceive,  in  harmony  with  them. 

On  the  first  question,  we  are  of  opinion  that  the 
promissory  note  there  described  is  not  liable  to  any 
duty.  It  is  a  non-negotiable  instrument,  and  therefore 
is  not  payable  either  to  bearer  or  to  order;  and,  beuig 
at  a  stated  time  after  date,  it  is  not  payable  on  demaud. 
Neither,  although  made  payable  at  a  bank,  is  it  a 
"  writmg  or  demand  "  entitling  to  payment  b}'  a  bank, 

(a)  6  B.  &  C.  541. 
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or  banking  company.    Still  less  is  it  a  ^*  bill,  draft,  or         i860. 
order,"  for  any  such  payment.  The 

On  the  second  question,  we  are  of  opinion  that  the     Attorney 
promissory  note  there  described  is  liable  to  duty ;  that        ^^^^''^ 
is  to  say,  the  amount  payable  not  exceeding  fifty  pounds,  ^^  ^^f  ^' 
a  duty  of  one  shilling.     The  instrument  is  not  payable       Walk. 
on  demand^  but  to  order,  that  is  to  a  named  payee, 
or  his  order^  at  a  stated  time  after  date.    The  argument 
was,  therefore,  that  such  an  instrument — according  to 
the  rules  of  sound  legal  construction,  did  not  come 
under  the  words  of  the  schedule ;  which,  it  was  insisted, 
includes  bills  or  notes  payable  "  on  denmnd  "  only. 

Now  those  words  embrace,  in  terms,  all  promissory 
notes  and  bills  payable  ''to  the  bearer,  or  to  order,  or 
on  demand."  But  the  defendants  contended,  that  the 
last  word  **or"  should  be  read  as  "and" — in  effect 
should  be  eliminated;  whereby,  said  they,  the  natural 
sense  of  the  context  would  be  preserved.  By  the  last 
wordsy  it  was  urged,  there  is  no  third  class  of  instru- 
ments, or  of  payees,  introduced ;  but  an  entirely  different 
subject  matter.  The  words  "  bearer  or  order  "  indicate 
parties  to  the  instrument  The  words  ''on  demand" 
relate  alone  to  the  time  of  payment ;  and  were  intended 
to  show,  therefore,  that  instruments  not  payable  on 
demand  are  exempt  from  duty. 

It  must  be  admitted,  that  these  words  do  introduce  a 
difficulty;  which,  if  susceptible  of  application  only  to 
bills  and  notes  payable  to  the  bearer,  or  to  order,  it 
might  perhaps  be  impossible  to  overcome.  But  the 
entire  words  niay  be  read,  we  think,  as  if  written  thus : — 
"To  the  bearer,  or  to  order,  or  on  demand  to  neither 
order  nor  bearer."  And,  by  this  construction,  which 
at  least  does  no  violence  to  the  language,  every  word  in 
the  sentence  operates;  and  no  word  is  left  out,  or 
changed  in  intrinsic  meaning.  The  conclusion  appears 
to  be  supported,  moreover,  by  reference  to  a  subsequent 
part  of  the  schedule;  in  which  bills  payable  to  the 
bearer,  or  to  order,  on  demand,  are  specifically  provided 
for  as  "drafts"  or  orders — ^and  subjected  to  a  much 
smaller  amount  of  duty.  Promissory  notes,  payable 
B— 4 
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^^^^- on   demand  to    the    bearer,   are  also   separately   pro- 

The         vided  for, 

Q™^         There  is  this  additional  reason,  for  so  understanding 

V.  the  enactment ;  that  bills  and  notes  drawn  or  made  here, 

^Nb^s^otm'  ^^^  payable  abroad,  are  on  the  .same  footing  ^th  inland 

Wales.       instruments  of  the  same  tenor.     Bat  bills  and  notes  of 

that  class,  we  apprehend,  payable  to  order  or  bearer,  are 

in  fact  never  made  payable  on  demand.     We  do  not  rely 

much,  however,  on  this  argument — ^though  a  practical  ona 

On  the  third  question,  we  are  of  opinion  that  the 
promissory  note  there  described  is  liable  to  no  duty. 
Either  designedly,  or  by  oversight,  bills  of  exchange 
only — or  drafts  or  orders — drawn  or  indorsed  out  of  the 
colony  (and,  we  presume,  paid,  accepted,  or  negotiated 
here),  not  promissory  notes  made  out  of  the  colony,  are 
taxed.  Moreover,  as  will  be  seen  by  our  answer  to  the 
fifth  question,  it  would  not  be  liable  to  duty  even  if  a 
bill,  or  draft,  or  order — because  it  is  not  made  payable 
on  demand. 

On  the  fourth  question,  we  are  of  opinion  that  the  bill 
of  exchange  there  described, — the  same  being  by  the 
Sydney  office  on  one  of  its  branches,  for  forty-five  pounds, 
payable  at  a  stated  time  after  sights  to  tiie  order  of  a 
payee  named, — is  liable  to  duty ;  that  is  to  say,  the  sum 
of  one  shilling.  The  case  is  within  the  second  category 
disposed  of;  and  such  a  bill  is  not  the  less  taxable, 
because  drawn  by  a  bank  on  another  establishment  of 
its  own. 

On  the  fifth  question,  we  are  of  opinion  that  the  bill 
there  described  is  not  liable  to  duty : — ^for,  although  a 
bill  of  exchange  drawn  out  of  and  paid  within  this  colony, 
it  is  not  for  the  payment  of  money  on  demand. 

But,  on  the  contrary,  the  bill  (or  draft  or  order) 
described  in  the  sixth  question  is  liable  to  duty ;  namely^ 
the  duty  of  one  shilling.  It  was  drawn  out  of,  and  made 
payable  to  order  within,  the  colony ;  and  it  was  payable 
on  demand,  because,  as  no  time  for  payment  was  speciGed, 
the  law  made  it  payable  immediately. 

On  the  seventh  question,  we  are  of  opinion  that  the 
writing  there  described  is  liable  to  a  duty  of  one  penny 
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only.     For,  although  certainly  it  is  in  strictness  a  bill  of        1865. 
exchange^  yet^  as  it  was  (for  the  reasons  given  in  the  last         The 
paragraph)  payable  on  demand,  and  it  is  also  made  pay-      q™'^*^ 
able  to  order,  the  instrument  does  not  fall  within  the  y. 

classes,  or  either  of  them,  specified  in  our  answer  to  the  '^^^^q^^'I^ 
second  question.  It  is  a  ''draft"  for  the  payment  of  Walk^. 
*' forty  shillings  and  upwards"  to  order,  on  demand; 
which  description  of  bill,  the  schedule  indicates  as  taxed 
(whatever  the  amount)  one  penny.  Liability  to  the 
higher  or  scale  duty  is  incurred  only,  as  we  have  already 
decided,  when  the  instrument  is  payable  to  the  bearer,  or 
to  order,  otherwise  than  on  demand. 

On  the  eighth  question,  being  the  last  submitted  by 
the  special  case,  we  are  of  opinion  that  the  writing  there 
described  is  within  the  meaning  of  the  statute,  not  a 
promissory  note — although  possibly  it  might  be  so 
declared  on  in  an  action — but  simply  a  receipt,  and 
subject,  therefore,  to  a  duty  of  one  penny  only. 

It  is  not  very  clear,  that  the  words  "  receipt  or  dis- 
charge "  in  the  schedule,  standing  alone,  would  have  in- 
cluded a  mere  acknowledgment  of  this  character.  For, 
undoubtedly,  the  document  is  not  in  any  sense  a  dis- 
charge, and,  in  the  ordinary  sense,  it  is  not  a  receipt  for 
money.  But  the  Legislature,  it  must  be  inferred,  meant 
the  word  receipt  to  embrace  acknowledgments ;  for  one 
particular  kind  of  acknowledgment, — that  is  to  say,  for 
money  deposited  in  a  bank  to  be  accounted  for, — is 
exempted  specifically  from  duty.  We  conceive  that  this 
must  be  taken  to  indicate,  not  money  deposited  as  here 
for  a  fixed  period,  on  a  special  contract  to  pay  interest 
for  the  loan  during  that  time,  but  deposits  made  in  the 
usual  course  of  banking  business,  and  which  may  be  with- 
drawn at  any  moment.  The  latter  are  to  be  accounted 
for,  in  the  ordinary  or  proper  sense  of  the  expression; 
but  moneys  within  the  former  category  are  "  accounted 
for  "  already. 

The  penalties  incurred  by  the  defendants,  supposing 
any  to  be  desired,  are  easily  ascertained — and  judgment 
can  be  entered  up  for  them.  No  penalty  seems  payable 
for  the  omission  to  take,  or  to  give  a  receipt;  but  the 
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bank  is  liable  to  three  penalties  of  fifty  pounds,  in  respeet 
of  the  other  instruments.  We  understood,  however,  that 
the  only  object  was  to  obtain  the  opinion  of  the  Court; 
and  that  the  suit  was  really  a  friendly  one,  instituted  for 
that  purpose. 


There  being 
dispntee 
between  two 
oontignoTis 
oocapants  of 
Crown  Lands, 
it  was  agreed 
in  1841  to 
refer  the 
question  of 
boundary  to 
the  Commis- 
sioner of 
Crown  Lands. 
That  officer 
aooordingly 
went  on  the 
ground  in  the 
presence  of 
both  parties, 
and  then  and 
there  fixed 
the  boundary. 
In  an  action 
of  trespass 
between  the 
same  parties 
in  18ti3,  in 
which  the 
same  boun- 
da]7  line  came 
in  dispute, 
evidence  of 
the  reference 
and  the 
result  was 
held  to  be 
rightly 
received. 


BoBERTSON  against  Bloxsome  (a). 

TRESPASS  for  breaking  and  entering  a  sheep  station, 
known  as  Wellington  Vale,  in  the  district  of  New 
England,  between  the  1st  August^  1861,  and  the  cam- 
mencement  of  the  action. 

Plea  1,  not  guilty;  2.  not  possessed;  3.  that  the 
lands  were  the  defendant's  lands;  4.  a  plea  alleging 
that  the  plaintifiTs  occupation  was  unlawAiL  Issue 
thereon. 

This  was  a  squatting  action  tried  before  Stephen^  C.  J., 
in  February,  1865.  The  dispute  was  with  regard  to 
a  triangular  piece  of  ground  consisting  of  about  320 
acres,  between  the  plaintiff's  station  called  Wellington 
Vale,  and  the  defendant's  station.  Banger's  Valley.  At 
the  trial  the  learned  Judge  received  evidence  of  the 
result  of  a  reference  by  the  then  contiguous  occupants 
to  the  Commissioner,  under  the  10th  section  of  the  2nd 
Vic.,  No.  27.  It  appeared  from  this  evidence  that  there 
being  disputes  between  the  shepherds  of  these  parlies^ 
the  plaintiff's  brother,  then  in  possession  of  Wellington 
Vale  to  the  north,  and  the  defendant's  superintendent 
for  the  defendant  who  possessed  land,  now  known  as 
Banger's  Valley,  to  the  south,  agreed  to  refer  the  question 
of  boundary  to  the  Commissioner ;  this  agreement  was 
in  1841.  That  officer  accordingly  went  on  the  ground 
in  the  presence  of  both  parties,  and  then  and  there  fixed 
the  boundary,  and  it  was  sworn  by  the  plaintiff's 
witnesses  that  the  boundary  was  ever  afterwards  till  of 
late  years  acquiesced  in  and  acted  upon.  But  the 
defendant  himself  swore  that  although  he  heard  of  the 

(a)  Before  ^ephen^  G.  J.,  Eargrate,  J.,  and  CAedbs,  J. 
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reference,  he  himself  always  ignored  it.    He  said,  ^'I        1865. 
always  left  these  matters  to  my  saperintendent."'  Robertson 

His  Honor  told  the  jury  that  the  question  was  on  the     bloxsome. 
main  issues,  which  of  the  two  parties  was  in  actual 
occupation  at  the  period  in  contest,  namely  1860-63. 
The  jury  having  found  a  verdict  for  the  plaintiff. 

MarHn,  Q.  C,  now  obtained  a  rule  nisi  for  a  new  trial      ^^^^^^  ^• 
on  the  ground  that  the  evidence  of  the  decisioD  of  the 
Commissioner  was  improperly  received. 

Sir  W.  Mamwng,  Q.  C,  and  Windeyet  showed  A"»"»*»^' 
cause.  The  question  of  prior  occupation  was  rightly 
left  to  the  jury,  and  they  were  made  aware  that  there 
was  no  question  of  right  affected  by  the  reference  and 
award  or  decision  therein.  It  is  submitted  that  tlie 
evidence  of  a  decision  or  award  resulting  from  a  reference 
by  both  sides  was  rightly  admitted.  Where  by  a 
memorandum  between  A  and  £.,  it  was  agreed  that  a 
question  of  boundary  should  be  referred  to  0.,  although 
the  lessees  of  A.  and  J3.  were  not  parties  to  the  agree- 
ment ;  it  was  held  that  the  agreement  was  evidence  for 
the  lessee  of  A,  against  the  lessee  of  £.,  after  proof  that 
the  lessee  of  J3.  had  applied  to  A.  for  a  lease  of  the  lot 
in  dispute,  in  case  the  decision  should  be  against  £., 
and  that  he  was  present  when  the  boundary  was  staked 
out  by  0.  The  conduct  of  the  lessee  of  B.  was  sufficient 
eyidence  that  he  assented  to  the  setting  out  of  the 
boundary  line  by  C. ;  Taylor  v.  Parry  (a).  The  deci- 
sion also  was  acquiesced  in,  so  that  in  idl  probability 
there  was  a  continued  occupation  in  accordance  with  the 
decision.  A  decision  by  any  person  upon  a  reference 
by  two  parties  to  a  dispute  as  to  the  possession  of  land 
might  be  evidence  explaining  the  subsequent  occupation 
of  these  parties,  and  what  was  intended  by  them  to  be 
occupied. 

Martin^  Q.  C,  and   Isaacs   contra.     Our   objection 
was  and  is  that  evidence  was  received  of  a  ^  decision,'' 

(a)  1  M.  ft  G.  604. 
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1865.  that  is,  a  quasi  judicial  act  [Stq^hen,  G.  J.  I  never 
R0BBBT8ON  received  it  as  a  judicial  act,  but  as  something  that  had 
Bloxsome.  ^^^  acted  on].  The  decision  might  have  taken  place 
in  the  absence  of  the  party,  for  the  section  (a)  enacts  that 
as  often  as  any  complaint  shall  be  made  to  the  Commis- 
sioner by  any  person  licensed  to  occupy  Crown  Lands  as 
aforesaid,  that  any  dispute  has  arisen,  the  Commissioner 
shall,  being  required  so  to  do,  visit  such  station  and 
enquire  into  the  matter  of  the  said  complaint,  and  shall, 
being  thereto  required  by  the  parties  in  dispute,  or 
either  of  them,  so  to  do,  by  writing  under  their  or 
either  of  their  hands,  hear  and  finally  determine  the 
matter  of  the  said  complaints.  What  was  said  by  the 
Commissioner  amounted  to  a  valid  and  formal  decision, 
or  no  evidence  of  it  was  admissible,  whereas  there  was 
no  evidence  of  any  such  request  in  writing  to  him. 
The  statutory  provisions  were  not  shown  to  have  been 
complied  with. 

There  was  no  reliable  evidence  of  any  acquiescence  by 
the  defendant,  and  none  whatever  of  any  previous  refer- 
ence by  him  to  the  Commissioner,  so  that  Taylor  v.  Party 
does  not  apply.  [Stephen,  C.  J.  But  I  received  the 
evidence  on  the  assumption  that  there  was  some  evidence 
that  the  party  had  beforehand  said  that  he  would  be 
bound; — that  there  was  acquiescence  by  a  previous 
agreement.]  It  is  submitted  that  there  was  no  evidence 
of  any  such  previous  agreement. 

Cur.  adv.  vuU. 

September  11.  STEPHEN,  C.  J.,  now  delivered  judgment  as  follows: — 
The  question  was  whether  evidence  was  receivable  of  a 
conversation  between  the  plaintiff's  predecessor  and  the 
defendant's  superintendent,  and  the  Commissioner  of 
Crown  Lands,  with  reference  to  the  boundaries  between 
the  stations  of  the  plaintiff  and  defendant.  It  appeas 
that  some  reference  was  made— we  cannot  tell  whether 
under  the  statute,  or  by  some  private  arrangement — and 
the  Commissioner  was  called^  in  to  give  an  opinion  as  to 

(a)  2  Vic.,!No.  27,  8. 10. 
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the  proper  boundary  between  these  stations.  The  plain-  1865. 
tiff  says  that  it  was  agreed  to  refer,  and  afterwards  there  bobsbtson 
was  an  acqniescenoe  in  the  decision.  The  defendant  bi^^^me 
says,  I  never  assented  or  acquiesced  in  what  took  place ; 
I  ignored  it.  It  is  clear  that  an  overseer  has  no  power 
to  cut  off  a  portion  of  his  master's  station.  But  if  the 
master  does  leave  to  the  overseer  to  manage  his  station 
generally,  and  do  all  that  is  necessary  to  prevent  tres- 
passes,  it  strikes  me  that  the  master  is  so  fiar  bound  by  a 
reference  of  this  kind  that  the  parties  can  refer  to  it  as  a 
part  of  the  res  gestm,  and  as  throwing  light  upon  the 
transactions  between  them.  I  have  stated  that  I  received 
the  evidence  on  the  ground  that  it  was  in  the  nature  of 
a  reference  to  settle  disputes  between  the  parties.  In 
summing  up  I  told  the  jury  that  the  evidence  was  not 
received  as  evidence  of  a  judicial  act  No  doubt  it  was 
pressed  as  a  judicial  act  upon  the  jury,  and  they  may 
have  so  thought,  if  they  did  not  attend  to  my  direction ; 
but  I  do  not  think  that  we  can  assume  this  to  be  the 
case.  In  my  opinion  the  evidence  preponderated  in 
favour  of  the  other  side ;  and  it  may  be  that  the  evidence 
referred  to  may  have  led  to  injustice;  but  as  I  cannot 
clearly  see  that  this  is  so,  the  verdict  cannot,  it  seems  to 
me,  be  disturbed. 

Habgrave,  J.,  and  Cheeke,  J.,  concurred. 

Rule  discharged. 
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November  26.  WiLSON  Ogainst  O'GOMNEL. 

fbi)iite  i^^  rpHIS  was  an  interpleader  igsue,  sent  down  for  trial  at 
itfltermDwas  X  the  Tenterfield  District  Court  The  question  was 
S^vlr^^*  whether  certain  goods,  which  had  been  seized  by  the 
defeasance.  sheriff  under  a  writ  of  fi.  fa.  in  an  action  by  the  de- 
fhiSundeflfthe  fendant  against  Gotoper,  were  at  the  time  of  their  sMzure 
aeoond  eection  the  property  of  Wilsofi,  or  of  the  execution  debtor. 
BiiVof  Sale  It  appeared  at  the  trial  before  Mr.  Sheppard,  the  act- 
Act  (19  Vic.,  ujg  District  Court  Judge,  that  the  plaintiff  claimed  under 
dLfoasanoe  a  bill  of  sale  from  the  execution  debtor.  The  bill  of 
^^^  ^®  sale  was,  in  its  terms,  absolute,  and  has  been  registered 
on  the  same  under  the  provisions  of  the  Secret  Bills  of  Sale  Act. 
P*P^  %nt  on  "^"*  ^^^  evidence  showed  that  there  had  been  a  parol 
^lioh  the  bUl  agreement  between  the  plaintiff  and  the  execution  debtor, 
'written  Wow  *^**  *^®  property  was  to  be  reconveyed  to  the  latter 
the  time  when  the  amount  due  from  him  to  the  former  was  paid. 

u^  or\  ^^  P*'^^  defeasance  was  not  registered  under  the  Act 
copy  theroof  The  learned  District  Court  Judge  was  of  opinion  that 
^biiiof  ^  although  the  bill  of  sale  ap()eared  to  be  in  its  terms  abeo- 
aione  having  lute,  as  the  evidence  showed  that  it  was  conditional,  it 
oOTsidered^**  was  void  as  uot  having  been  duly  registered  in  ac- 
▼oid  ae  cordance  with  the  Act  (J). 

ju^ment  Stephen,  for  the  plaintiff,  now  moved  for  a  rule  fiMt 

^to/of  Se  f^'  *  ^®^  ^^^^'    ^*  ^  submitted  that  the  learned  Judge 

bUlof8aie(a).  was  wrong.    The  Act  only  contemplates  the  cases  of  a 

defeasance  under  seal.    A  mere  parol  agreement,  whether 

written  or  verbal,  cannot  control  an  instrument  under 

Real.    Here  the  bill  of  sale  was  absolute  in  its  terms,  and 

(a)  Qumn — If  an  execution  debtor  has  an  equitable  interoit  iii 
goods  by  virtue  of  a  secret  atipulatlon  attached  to  a  bill  of  sale,  ii 
not  the  sheriff  authorised  to  sell  that  interest  under  the  5  Vie., 
No.  9,  8.  31? 

(b)  The  second  section  of  the  Secret  Bills  of  Sale  Act,  19  Vic, 
No.  2,  enacts  that,  "if  such  bill  of  sale  shall  be  made  or  given, 
subject  to  any  defeasance  or  condition,  or  declaration  of  trust  not 
contained  in  the  body  thereof,  such  defeasance  or  condition,  or  deela- 
ration  of  trust,  shall,  for  the  purposes  of  this  Act,  be  taken  as  pait  of 
such  biU  of  sale,  and  shall  be  written  on  the  same  paper  or  paioh- 
ment  on  which  such  bill  of  sale  shaU  be  written,  before  the  time 
when  the  same  or  a  copy  thereof  respectively  shaU  be  filed,  otherwise 
such  biU  of  sale  shall  be  null  and  Toid,  to  all  intents  and  purposes,  sb 
against  the  same  persons,  and  as  regards  the  same  property  and 
effects  as  if  such  bill  of  sale,  or  a  copy  thereof,  had  not  been  filed 
according  to  the  provisions  of  this  Act 
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being  registeied  as  snch^  the  requirements  of  the  Aot 
have  been  fulfilled. 

Stephbn,  C.  J.  I  am  of  opinion  that  the  learned  District 
Court  Judge  was  right.  The  Act  is  strangely  drawn; 
for  if  it  had  said  that  no  defeasance  should  be  in  force 
unless  it  were  in  writing  and  also  attached  to  the  bill  of 
sale,  no  difficulty  could  have  arisen.  It  seems  to  m,e  that 
where  there  is  a  parol  defeasance,  it  must  be  registered 
with  the  bill  of  sale,  and  that  this  was  the  correct  con- 
struction is  shown  by  the  provision  as  to  ^'  declaration  of 
trust  '*  which  clearly  need  not  be  in  writing.  Where  there 
is  a  bill  of  sale  to  a  person  who  orally  agrees  with  or 
promises  the  assignor  thereupon  that  the  property  shall 
be  restored  on  certain  conditions,  such  last  mentioned 
agreement  must  be  in  writing.  If  not  in  writing,  it 
cannot  be  endorsed  on  or  annexed  to  the  instrument  of 
sale,  as  the  statute  requires.  The  bill  of  sale  itself, 
by  such  omission,  becomes  void,  notwithstanding  due 
registration  in  other  respects  under  the  statute.  If  a 
debtor  can  concoct  a  bill  of  sale  and  have  a  secret  agree- 
ment controlling  that  bill  of  sale,  which  need  not  be 
registered,  the  object  of  the  Act  could  be  frustrated. 


1865. 


Wilson 

V. 
CVOONKKL. 


Ex  parte  Woodford. 

CflMPSON  moved  to  make  absolute  a  rule  for  a 
^  prohibition  under  the  Justices'  Acts,  to  restrain 
certain  parties  from  further  proceeding  in  a  certain 
conviction,  whereby  the  applicant  had  been  convicted  of 
deserting  from  a  British  ship  in  the  port  of  Sydney. 
The  depositions  clearly  show  that  the  ship  has  changed 
owners  since  the  articles  were  signed,  and  the  contract 
of  service  is  therefore  at  an  end.  It  is  immaterial  that 
there  has  been  no  change  of  the  Captain,  and  that  he 
is  now  the  agent  for  the  new  owners  as  he  was  of  the 
former  ones.  The  original  agreement  was  put  an  end 
to  by  the  change  of  ownership. 

When  the  change  of  ownership  took  place,  the  former 
owners  disabled  themselves  from  performing  their  part 
of  the  agreement  with  the  applicant,  and  therefore  the 
latter  was  absolved  from  performing  his  part  also.    He 
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1865.  ^  had  a  right  to  rescind  the  contract;  Planehe  v.  Ck)Omm 
Ex  parte  (a)»  J^sse  Y.  Boy  (I).  The  principle  contended  for  has 
Woodford.  \yQeiii  ezprcBsly  held  to  apply  in  a  case  like  the  preset 
In  Bcidns  y.  Power  (e),  there  was  a  change  of  ownership 
in  a  British  ship  by  sale  in  England  while  she  was  in  a 
foreign  port,  and  the  Court  held  that  the  contract  under 
which  the  crew  shipped  was  quoad  the  new  owner  at  an 
end.  OodGbv/m^  C.  J.,  says,  ^^  Admitting  that  a  seaman 
engaged  for  a  voyage  must  complete  the  same  before 
he  can  sue  for  his  wages,  I  am  of  opinion  that  no  such 
question  arises  here,  because  the  original  contract  was 
at  an  end,  and  so  any  service  done  by  the  plaintiff  on 
board  the  vessel  was  not  due  under  such  contract" 
Mr.  MadaM/m  (d),  in  referring  to  this  case,  says,  ^If 
new  articles  are  signed,  the  seaman's  right  to  wages  for 
the  residue  of  the  voyage  is  under  them;  but  if  the 
seaman  leaves  the  ship  as  he  lawfully  may  do  before 
hearing  of  the  change,  or  some  time  after,  without 
entering  into  a  new  engagement,  there  is  evidence  from 
which  a  jury  may  infer  a  contract  with  the  new  owner 
to  pay  him  pro  rata  for  his  services  in  the  mean  time." 
[Stephen^  C.  J.  In  that  case  there  was  a  change  of 
captains.]  It  is  submitted  that  as  the  new  owner  would 
be  entitled  to  discharge  the  men  bound  by  the  former 
articles,  the  latter  were  justified  if  they  pleased  in 
leaving  the  ship. 

Windeymr  showed  cause.  It  is  submitted  that  the 
change  of  ownership  is  utterly  immaterial,  and  that  the 
contract  of  service  which  is  between  the  master  and 
the  crew  (e),  remains  a  contract  notwithstanding  such 
change.  There  are  various  justifications  of  desertion 
mentioned  in  AVxM  on  Shipping  (/),  but  not  any  like 
this.  The  205th  section  of  the  Merchant  Shipping  Act 
contemplates  the  possibility  of  a  change  of  ownerahip; 
and  that  it  was  intended  that  the  contract  should  con- 
tinue notwithstanding  a  sale  of  the  ship. 


(a)  8  BiDg.  14. 

(b)  1  0.  M.  &  B.  816;  See  BamdM  ▼.  Oaitk,  8  0.  B.  702;  JZ^ t. 
Hamoody  2  0.  B.  905. 

(o)  4aB.N.S.778;  27  L.  J.  0.  P.  257.     (d)  On  Shipping,  jk  200. 
(e)  Merchant  Shipping  Act,  b.  149.  (/)  p^  185. 
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Stephen  C.  J.  I  am  of  opinion  that  the  conviction  1805. 
must  be  sustained,  although  I  have  oome  to  this  con-  ez  parte 
elusion  not  without  diflBculty,  for  the  opinions  expressed  Woopfotii). 
by  the  Judges  of  the  Common  Pleas  in  Bobina  y.  Power 
apparently  sanction  the  doctrine  that  a  mere  change  of 
ownership  entitle  the  seamen  to  throw  up  their  contract 
entered  into  with  the  previous  owners;  but  the  only 
point  decided  in  that  case  was  that  there  was  a  new 
contract  with  the  new  owners.  Moreover  in  that  case 
the  master  was  changed  also,  and  the  sale  was  in  a 
foreign  port,  for  the  ship  was  lying  at  Suez«  Here  the 
same  master  continues,  and  the  new  owners  must  be 
taken  to  have  adopted  his  contract.  The  sailors  could 
sue  the  master,  and  the  former  owners  could  not  put 
an  end  to  that  contract.  That  contract  at  all  events 
continues  in  force,  and  by  the  Merchant  Shipping  Act 
of  1854,  it  seems  to  me  that  the  master  cannot  discharge 
any  of  the  sailors  in  case  merely  of  change  of  owner- 
ship, and  on  the  other  hand,  the  new  owners  on  the 
termination  of  the  voyage  will  be  compellable  to  pay 
the  wages.  If  so,  the  seamen  are  bound,  by  the  same 
statute,  as  I  conceive,  to  continue  on  board,  and  deser- 
tion from  the  ship  is  consequently  punishable.  It  would 
be  most  dangerous  to  say  ^at  there  is  a  dissolution  of 
the  contract  upon  every  change  of  ownership. 

Cheeke,  J.  I  concur.  The  articles  in  my  opinion 
still  remain  in  force,  and  the  seaman  cannot  be  dis- 
charged without  the  certificate  of  the  master. 

Fauoett,  J.  There  is  a  difiSculty  in  the  case,  but  I 
think  the  decision  now  arrived  at  is  tiie  best  for  all  those 
interested.  The  articles  are  an  agreement  not  merely 
between  the  owners  of  the  ship  and  the  crew,  but  the 
master  is  a  material  party  to  the  agreement,  and  as 
the  sailors  can  enforce  their  rights  under  it  against  the 
captain,  the  latter  should,  I  think,  be  able  to  rely  upon 
it  as  against  the  sailors. 

Conviction  sustained. 
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Lang  againgt  Fairfax  and  another. 

In  an  action  fTlHIS  was  an  action  against  the  proprietors  of  the 

defi^n^  -*-     ^^^  Morning  Herald  for  libel.     The  dedara- 

pleaded  tton,  after  stating  that  whereas  before  the  committing 

Vio.  ^No.  13,  ^^  ^^^  grievances  hereafter  mentioned  the  plaintiff  had, 

a.  4)  the  truth  by  public  adyertisement,  convened  a  meeting  of  the 

alleged^  the  constituency  of  Sydney  West»  and  the  citizens  of  Sydney 

lib^and^t  generally^  at  which  meeting  it  was  by  the  said  advertise- 

pabiio  benefit  mont  announced  that  the  plaintiff   would   deliver  an 

^^tt^^  address    in    the  Temperance  HaU,  on    a   certain  day 

plained  of "  therein  named,  on  certain  matters  of  public  importance, 

'ublUholft  ^^^  *^®  ^^  meeting  was  accordingly  held,  and  at  that 

The  jury  meeting  the  plaintiff  appeared  and  delivered  such  aD 

^liJuS/^^^  address;  and  after  the  day  of  the  said  meeting,  to  wit, 

lication  waa  on  the  8rd  day  of  January,  A.D.  1863,  the  defendants 

pubUc  iSwflt;  '^^^y  ^^^  maliciously  printed  and  published  of  the 

9ti«r0,whether  plaintiff,  in  a  newspaper  called  the  Sydney  Mormny 

the  vwdiot  serald,  the  words  following,  which  contained  the  libel 

diatorbed.  in  eoBtenso : — 

Gonaideta- 

tiona  upon  <<  Dr.  Lang*8  appearance  at  the  said  meeting,  in  one 

qneationof  ^^  ^^^^  performances  for  which  he  is  so  celebrated, 

^^hu^i^  shews  that  time  and  age  have  not  affected  his  memory, 

Seibmato^  1^0^  diminished  the  vivacity  of  his  spite.    His  advertiae- 

tT^^^bUo  ^^T^t  was  in  the  approved  style  of  play  bills  of  the  second 

benefit  ahoold  order.   It  did  not  teach  us  to  expect  a  minister  of  religion 

^^g^   h  expounding  the  principles  of  morality,  or  a  politician 

far  the  explaining  the  constitution  of  his  country,  or  a  steward 

totoaffeoted  S^^^S  ^P  ^  acoount;  but  it  was  the  note  of  a  per- 

in  an  action  former  rehearsing  an  old  drama,  reproducing  under  new 

^e^mere^  names  old  characters,  quoting  lines  which  have  done 

troth  of  the  duty  upon  innumerable  occasions,  but  which  seem  almost 

foTeg^in  ^  b^^e  lo'st  their  relevance  in  their  aooomplishment. 

Bodi  libel, 

aaanmingthat  the  pnblioation  of  those  matters  waa  not  for  the  public  benefit 

HM^oy  Stsoheny  0.  J.,  and  WUe,  J.,  that  the  qneation  whether  the  pnblioation  was 
for  tiie  pnbUo  oenefit,  is  examinable  by  the  Oonrt. 
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When  on  such  an  occasion  and  in  such  an  assembly  we 

hear  the  Doctor  repeat — 

For  freedom's  battle  onoe  begun. 
Bequeathed  from  bleeding  sue  to  eon, 
IW  bofiSed  oft,  is  ever  won. 

We  begin  to  ask  how  long  the  fight  will  continue,  and 
when  that  happy  child  will  be  bom  whose  experience  is 
to  be  crowned  by  the  victory  so  often  foretold.  It 
seems  to  us  that  already  not  only  ^  freedom's  battle '  has 
been  won,  but  that  its  old  mercenaries  have  turned  their 
arms  against  it,  and  that  above  their  drunken  orgies  we 
hear  the  last  words  of  Madame  Roland,  as  she  mounted 
the  scaffold,  and  turned  to  the  statue  of  liberty  beside 
it,  'Oh  liberty,  what  crimes  are  committed  in  thy 
name!'  Freedom,  however,  is  indeed  a  generous 
possession.  It  expands  the  intellect,  it  nerves  the  arm, 
it  cements  the  social  fabric,  it  gives  double  sweetness  to 
family  enjoyments,  it  is  the  best  heirloom  from  fortunate 
ancestors,  and  the  best  inheritance  of  happy  children. 
But  that  freedom  is  not  to  be  always  found  in  the  cause 
or  in  the  circles  of  which  Dr.  Lmg  is  the  exponent  or 
the  leader  and  guide.  Like  all  theatrical  performances 
of  the  Doctor,  he  is  himself  the  subject  of  his  play. 
Like  MaUhews  at  home,  he  keeps  up  the  dialogue,  and 
makes  his  own  achievements  and  resentments  so  much 
his  topic,  that  we  might  iaxioj  he  stood  alone  in  the  world 
as  the  admired  of  all  admirers. 

''Let  not  the  Doctor,  however,  confound  notoriety 
with  honour,  or  exult  with  puerile  joy,  over  the  reputa- 
tion which  he  infers  from  the  rebuffs  and  reproaches  he 
incurs.  Men  can  easily  make  themselves  conspicuous. 
One  man  burned  down  a  temple  that  his  name  might  be 
immortalized,  and  even  the  power  of  a  king  could  not 
deprive  him  of  this  prize,  but  the  perpetuity  and  wide 
diffusion  of  a  name  is  not  idways  to  be  envied.  JonatTum 
Wild  and  Mrs.  Brotmrigg,  are  names  which  still  come 
before  the  public  in  all  kinds  of  publications  and  with  all 
kinds  of  references  and  illustrations,  while  the  Judges 
who  tried  them  and  even  the  victims  they  sacrificed 
are  totally  forgotten.  It  is  possible  for  men  with  a 
moderate  share  of  intellect  and  great  physical  energy,  to 
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I8g5-        make  themselyes  disagreeable  to  thoosazLds  of  people 

Lang        by  indefatigable  mischief,  and  to  oommand  a  larger 

Fairfax,      observation  than  they  coald  possibly  attain  by  the  most 

and  another,   eminent  virtue  and  usefal  toil.     Bnt  this  is  only  like  the 

crackling  of  thorns  under  a.  pot.    Dr.  Lan^  is  less  talked 

of  and  considered  now,  because  all  his  puns  are  punned, 

all  his   jokes  are  joked,  and  all  his  satire  is  spent, 

because  his  poetry  is  stale,  and  his  anoedotes  are  known 

by  the  first  word.     What  he  says  of  one  to-day,  he  has 

said  of  others  innumerable  times  before.    It  seems  that 

Dr.  Lomg  had  in  the  last  session  a  little  bill  of  his  own : 

like  many  other  biUs  with  which  he  has  been  acquaiiited, 

it    has    unfortunately  not    been    discounted.      Having 

calculated  upon  its  proceeds,  he  is  greatly  mortified  to 

find  his  bill  would  not  pass.    He  cannot  practice  upon 

himself  in  reference  to  a  Parliamentary  bill,  the  illusion 

which  is  said  sometimes  to  have  operated  in  the  case  of 

a  gentleman  giving  bills  of  another  description,  who 

handing  over  a  promissory  note  with  the  gaiety  of  a 

French   Marquis,  said  with  vivacity,  ^  Thank  God  that 

is  settled  I '     Perhaps  this  species  of  gratitude  is  natural 

to  people  who  have  found  relief  for  three  or  four  months 

by  so  simple  a  process,  and  who  by  giving  bills  and 

rarely  paying  them,  have  come  to  mistake  them  for  cash. 

The  Doctor's  Parliamentary  bill  has  not  been  even  of 

this  avail,  for  after  much  waiting  upon  the  ministry  and 

great  docility  on  his  part»  with  the  full  expectation  that 

a  large  debt  would  be  converted  into  a  free  grant  by  the 

complaisance  of  the  Government,  still  the  anticipated 

day  is  far  distant.    The  object  of  the  meeting  was  to 

set  out  the  qualities  of  Mr.  Piddinffton,  to  whom  he  has 

given  the  very  useftd  ofiSce  of  '  Parliamentary  detective.' 

Addressing  an  honest  auditory,  one  would  suppose  that 

such  a  functionary  would  recJly  be  popular,  but  the 

Doctor  fancied  that  such  a  name  would  be  odious  to  his 

audience,  and  could  present  to  them  no  image  more 

offensive  than  that  of  a  detective.    These  men  are  indeed 

a  nuisance  to  many  self  enjoying  people — one  pops  into 

the  midst  of  a  jovial  company  and  says  to  the  moet 

rollicking,  'Come,  I  want  you.*     Another  is   found  in 
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the  lobby  of  Parliament^  rummaging  among  old  papers,         1865. 
asking  awkward  questions,  and  otherwise  disturbing  the        Lang 
happy  arrangements  of   men,  who  having  served  the       ymwax 
public  on  the  hustings,  hope  to  serve  themselves  by  an    and  anDther. 
exchange  of  their  votes.     We  mean  to  go  a  little  into 
this  Parliamentary  bill.    Our  tranquil  times  will  give 
an  opportunity  to  pay  attention  to  many  a  small  matter 
of  trifling  account,  which  might  in  the  great  transactions 
of  troublous  times  escape  us.      We  suspect  we  shall 
find  that  the  Doctor  is  at  the  present  moment  enjoying 
a  larger  income  directly  from  state  aid  than  any  clergy- 
man under  a  Bishop  in  the  colony  of  New  South  Wales- 
Dr.  Lcmg  has  associated  the  Sydney  Morning  Heraid 
with  the   Congregational  body  in  a  manner  which  that 
body  would  by  no  means  be  inclined  to  admit    We  do 
not  profess  to  represent  any  religious  sect,  much  less  the 
extreme  opinions  which  may  be  sometimes  ascribed  to  it. 
We  have  at  any  rate  for  the  last  eight  years  given  our 
moderate  but  constant  support  to  every  rational  move- 
ment for  the  equitable  settlement  of  our  ecclesiastical 
difficulties.     We  are  not  so  enamoured  of  voluntaryism 
not  to  be  fully  conscious  of  the  defects  of  its  working, 
and  the  utterly  worthless  character   of  many  who  are 
vociferous  for  its  universal  adoption.     Our  concern  in  it 
arises  from  far  wider  views  and  deeper  considerations 
than  its  bearing  upon  particular  denominations.    Accord- 
ingly  we  suspect  that  our  opinions  upon  the  subject 
have  been  only  tolerated  by  the  voluntaries  of  this  city, 
and  we  cannot  claim  in  any  sense  to  have  been  the  organ 
of  their  party.    But  is  Dr.  La/ng  the  man  to  take  us  to 
task  ?    He  continued  to  receive  the  direct  support  of  the 
state  as  long  as  it  was  convenient  to  himself.    When  he 
had  made  over  his  salary  for  some  time,  in  order  that  he 
might  release  himself  from  difficulties  in  England,  by  a 
document  of  course  of  no  value  except  as  it  was  sustained 
by  his  honourable   adherence    to    its  stipulations,  he 
came  to  this  colony,  and   then   and  there  resigned  his 
stipend  upon  conscientious  scruples — stood   out   before 
the  public  as  the  representative  of  voluntaryism,  and 
thus    Himultaueously    disappointed    his    creditor,    and 
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obtained  from  his  congregation  in  virtue  of  his  sacrifice 
new  pecaniary  support  These  things  no  doubt  wiU  be 
laughed  at  by  his  sidherents  as  examples  of  the  Doctor's 
wonderful  clevemessy  but  in  our  opinion  it  was  a  piece 
of  wonderful  charlatanism,  and  merited  a  distinguished 
reward  over  the  water." 

Pleas  1.  As  to  the  prefatory  matter,  that  the  plaintiff 
had  not,  before  the  committing,  &c.,  convened  a  meeting 
of  the  constituency  of  Sydney  West,  and  the  citizens  of 
Sydney  generally,  nor  was  it  announced  that  the  plaintiff 
would  at  such  meeting  deliver  an  address  on  certain 
matters  of  public  importance,  nor  was  such  meeting  held, 
nor  did  the  plaintiff  appear  and  deliver  such  an  addrees 
thereat.  2.  Not  guilty.  8.  As  to  so  much  of  the  said 
declaration  as  complains  of  the  printing  and  publishing 
by  the  defendant,  of  the  words  following,  that  is  to  say— 
''But  is  Dr.  Lomg  the  man  to  take  us  to  task?  He 
continued  to  receive  the  direct  support  of  the  State  as 
long  as  it  was  convenient  to  himself.  When  he  had 
made  over  his  salary  for  some  time,  in  order  that  he 
might  release  himself  from  difficulties  in  England,  by  a 
document,  of  course  of  no  value,  except  as  it  was  sus- 
tained by  his  honourable  adherence  to  its  stipulations, 
he  came  to  this  colony,  and  then  and  there  resigned  his 
stipend  upon  conscientious  scruples,  stood  out  before  the 
public  as  a  representative  of  voluntaryism,  and  thus 
simultaneously  disappointed  his  creditors,  and  obtained 
from  his  congregation  in  virtue  of  his  sacrifice  new 
pecuniary  support,"'  the  defendants  say  that  the  several 
statements  and  allegations  therein  contained  were  and 
are  true,  in  fact ;  and  the  defendants  further  say  that  it 
was  for  the  public  benefit  that  the  matters  charged  and 
contained  l^ereby  and  therein,  should  be  and  were  so 
printed  and  published.  And  the  defendants  further  say 
that  before  the  said  printing  and  publishing  thereof  the 
plaintiff  had  been  and  was  a  minister  of  religion,  that  is 
to  say,  the  senior  minister  of  the  Scotch  Church  in 
Sydney,  in  this  colony,  and  as  such  minister  of  religion 
had  been  and  was  for  many  years  in  receipt  of  direct 
pecuniary  support  from  the  State,  that  is  to  say,  a  salary 
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of  £300  a  year,  which  he  received  and  was  entitled  to         1865. 
receive  from  the  Government  of  New  South  Wales  as        Lang 
such  senior  minister  of  the  Scotch  Church  as  aforesaid,       Fairfax 
so  long  as  he  continued  to  hold  that  ofece,  and  to  per-  .^'^^  another. 
form  the  duties  thereof ;  and  that  the  plaintiff  being 
such  minister  as  aforesaid,  and  whilst  he  was  in  the 
receipt  of  such  salary  as  such  minister  as  aforesaid,  and 
whilst  he  was  entitled  to  continue  in  the  receipt  thereof 
as  aforesaid,  became  and  was  indebted  to  a  certain  firm 
consisting  of   divers  persons,  that  is  to  say,  Robert 
Ewing,  Robert  Angus,  John  Litt,  and  Ritchie  Angus, 
carrying  on  business  as  merchants,  in  copartnership, 
under  the  firm  of  " Ewing,  May  and  Company"  at 
Glasgow  and  Greenock,  in  Scotland,  in  a  certain  sum  of 
money,  to  wit,  the  sum  of  J&764i  6s.  8d. ;  and  the  said 
firm,  to  wit,  on  the  5th  day  of  September,  A.D.  1840, 
commenced  an  action  against  the  plaintiff  in  the  Court 
of  Queen's  Bench,  at  Westminster,  in  England,  where 
the  plaintiff  then  was,  in  which  said  action  the  plaintiff 
was  arrested  under  a  Judge's  order,  and  committed  to 
the  custody  of  the  Marshal  of  the  said  Court  of  Queen's 
Bench.     And  the  plaintiff  thereupon  proposed  to  the 
said  firm  to  execute  an  assignment  to  them,  or  a  trustee 
of  their  nomination  of  the  said  salary  of  him  (the  plain- 
tiff), as  such  senior  minister  of  the  said  Scotch  Church 
at  Sydney,  as  aforesaid,  together  with  a  power  of 
attorney  to  persons  to  be  mutually  agreed  upon  between 
the  plaintiff  and  the  said  firm,  to  receive  on  behalf  of 
the  said  firm  or  their  trustee  the  said  salary,  and  also  to 
sign  an  authority  addressed  to  the  Colonial  Treasurer  of 
New  South  Wales,  requiring  him  to  pay  the  said  salary 
to  the  attorneys  so  to  be  nominated  as  aforesaid,  and  also 
to  sign  and  deliver  to  the  said  firm  or  their  trustee  a 
bill  of  exchange  on  Andrew  Lang,  Esquire,  of  Sydney, 
landholder,  the  brother  of  the  plaintiff,  for  the  said  sum 
of  JB764  6s.  8d.,  and  interest  thereon,  and  the  said  firm 
agreed  to  accept  and  accepted  the  said  proposal,  and  it 
was  agreed  between  them  and  the  plaintiff  that  the  said 
assignment  of  the  said  salary  of  the  plaintiff  as  such 
senior  minister  of  the  said  Scotch  Church,  at  Sydney, 
s— 4 
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1865.  aforesaid,  should  be  made  to  one  James  McClelland, 
Lano  as  a  trustee  for  the  said  firm,  and  that  the  said  power  of 
FAiiRf  AX  attorney  should  be  made  in  favour  of  and  addressed  to 
and  another.  James  McArthuT,  Esquire,  at  Sydney,  aforesaid,  then 
one  of  the  members  of  the  Legislative  Council  of  tbe 
said  colony,  and  to  Kearsay  CauTuin,  then  of  Sydney, 
aforesaid,8urgeon,  and  the  plaintiff  in  pursuance  of  the 
said  agreement,  then  by  an  indenture  of  mortgage  under 
his  hand  and  seal,  bearing  a  certain  date,  to  wit,  the 
14th  day  of  October,  A.D.  1 840,  made  or  expressed  to  be 
made  between  the  plaintiff  of  the  first  part,  the  said 
Robert  Evnng,  Robert  Ar^gus,  John  Litty  and  Ritchie 
Angus,  of  the  second  part;  the  said  James  McClelland, 
of  the  third  part ;  and  the  said  Ja7nes  Mc Arthur  and 
Kearsay  Cannan  of  the  fourth  part,  did  by  the  direc- 
tion of  the  said  firm,  assign  unto  the  said  James 
McCleUand  all  that  the  said  salary  or  sum  of  XSOOper 
annum,  or  any  other  sum  or  sums  of  money  then  due, 
owing,  and  payable,  or  to  become  due,  owing,  or  payable 
to  him  the  plaintiff,  as  such  senior  minister  of  the  Scotch 
Church,  at  Sydney,  as  aforesaid,  by  the  Colonial 
Government  of  New  South  Wales,  aforesaid,  to  hold 
the  same  and  all  arrears  thereof,  and  all  future  payments 
to  become  due  on  account  thereof,  unto  the  said  James 
McClelland,  his  executors,  administrators,  and  assigns, 
absolutely,  subject  to  a  proviso  therein  contained,  for 
making  void  the  said  indenture  of  mortgage  and  the 
power  of  attorney  therein  contained,  on  payment  by  the 
plaintiff  to  the  said  James  Mc  Arthur  and  Kearsay 
Cannan  or  the  survivor  of  them,  their  or  his  executors 
or  administrators  of  the  said  sum  of  £764  6s.  8d.,  with 
interest  as  in  the  said  indenture  mentioned  on  a  certain 
day,  to  wit,  the  first  day  of  March,  A.D.  184-1,  and  the 
plaintiff  in  and  by  the  said  indenture  did  constitute  and 
appoint  the  said  Jame  ^McA  rthnr  and  Kearstt y  Cannan 
jointly,orthe  survivor  of  them. the  attorneysor  attorney 
irrevocably  of  the  plaintiff,  to  demand,  recover,  and 
receive  of  and  from  t  he  H  onorable  ( 'ampbell  Ih  umwond 
iZic^deZZ, Esquire,  then  Colonial  Treasurer  of  New  South 
Wales  aforesaid,  or  the  Treasurer  for  the  time  being  of 
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the  Government  of  the  said  colony,  and  from  all  persons  1865. 
who  were  or  should  be  liable  to  pay  the  same  the  said  Lano 
salary  of  £800  per  annum,  and  all  arrears  thereof,  and  Fairfax 
future  payments  to  become  due  in  respect  thereof,  and  *^^  another. 
the  plaintiff  did  also  in  pursuance  of  the  said  agreement, 
to  wit,  on  the  14th  day  of  October,  A.D.  1840,  address 
to  the  said  Campbell  Drummond  Riddell,  or  to  the 
Treasurer  for  the  time  being  of  the  said  colony  of  New 
South  Wales,  an  order  or  authority  in  writing,  signed 
by  the  plaintiff,  authorising  the  said  Treasurer  to  pay 
on  behalf  of  the  said  firm  to  the  said  James  McArthxir 
and  Kearsay  Cannan,  the  sum  of  £25  sterling,  being 
the  salary  of  the  plaintiff  as  such  minister  as  aforesaid, 
for  the  month  immediately  succeeding  the  presentation 
by  the  said  James  Mc Arthur  and  Kearsay  Gannan,  of 
the  said  order,  and  to  continue  the  said  payment,  on 
account  or  in  respect  of  the  plain  tiff's  said  salary  as  such 
minister  as  aforesaid,  of  the  sum  of  £25  monthly  to  the 
said  James  McArthur  and  Kearsay  Cannan  till  they 
should  surrender  the  said  order  or  otherwise  declare  that 
the  aforesaid  debt  by  the  plaintiff  to  the  said  firm  was 
paid,  and  the  plaintiff  did  then,  to  wit,  on  the  14th  day 
of  October,  A.D.  1840,  in  pursuance  of  the  aforesaid 
agreement,  sign  and  deliver  to  the  said  James 
McOleLlandy  as  such  trustee  for  the  said  firm  as  afore- 
said, a  bill  of  exchange  in  writing,  addressed  to  the  said 
Andrew  Lang,  in  Sydney,  aforesaid,  whereby  the 
plaintiff  requested  the  said  Andrew  Lang,  at  three 
months  after  si^ht  thereof,  to  pay  to  the  order  of  the 
said  James  McClelland,  the  sum  of  £764  68.  8d.,  with 
interest  thereon,  from  the  date  of  the  said  bill,  at  the 
rate  of  five  per  centum  per  annum,  and  the  said  James 
McClelland  thereupon  endorsed  the  said  bill  to  the  said 
James  McArthur  and  Kearsay  Cannan,or  the  survivor 
of  them,  of  which  the  plaintiff  had  notice,  and  the 
plaintiff  upon  his  executing  the  said  indenture  of 
mortgage  and  signing  the  said  order  and  signing  and 
delivering  the  said  bill  of  exchange  as  aforesaid,  was  by 
the  authority  of  the  said  firm  released  from  the  said 
custody  of   the  said  Marshal  of   the  said  Court  of 
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1865.  Queen's  Bench,  and  the  said  indenture  of  mortgage,  and 
Lang  the  said  order,  and  the  said  bill  of  exchange  were  duly 
Fairfax  transmitted  to  the  said  James  McAHhur  and  Kearsay 
and  another.  Gannau,  at  Sydney,  aforesaid,  for  the  purpose  of  the 
same  being  acted  upon  in  pursuance  of  the  terms 
thereof ;  and  the  said  bill  of  exchange  was  afterwards, 
to  wit,  on  the  3rd  day  bf  September,  A.D.  1841,  at 
Sydney,  aforesaid,  duly  presented  to  the  saAd  Andrew 
Lavg,  who  refused  to  accept  the  same,  whereupon  the 
same  was  duly  protested  for  such  non-acceptance,  of  all 
which  the  plaintiff  had  notice,  and  the  plaintiff  having 
returned  to  Sydney,  aforesaid,  continued  to  act  as  such 
senior  minister  of  the  Scotch  Church  at  Sydney,  as 
aforesaid,  and  did  receive  and  continue  to  receive  from 
the  state,  that  is  to  say,  from  the  said  Government  of 
New  South  Wales,  by  virtue  of  his  office  as  such  minister 
of  religion,  as  aforesaid,  his  said  salary  of  £25  per 
month  for  a  long  period  of  time,  that  is  to  say,  until  the 
month  of  March,  A.D.  1842,  during  all  which  time  the 
said  debt  to  the  said  firm,  the  payment  whereof  was  so 
secured  as  hereinbefore  mentioned,  continued  and  was 
wholly  due  and  unpaid  by  the  plaintiff,  together  with  a 
large  arrear  of  interest  thereon,  and  the  defendants  say 
that  the  plaintiff  whilst  he  was  so  indebted  as  aforesaid, 
and  whilst  the  said  mortgage  by  him  of  his  said  salary 
was  in  full  force  and  wholly  unsatisfied,  did  resign  and 
discontinue  his  connection  with  the  State  or  Govern- 
ment of  New  South  Wales  as  such  minister  of  religion 
as  aforesaid,  and  the  receipt  of  and  the  right  to  receive 
his  stipend,  that  is  to  say,  his  said  salary,  as  such 
minister  of  religion  as  aforesaid,  and  did  allege  to  his 
congregation  that  he  resigned  the  same  upon  conscien- 
tious scruples,  and  did  notify  and  state  to  the 
public  that  he  was  a  representative  and  advocate  of 
voluntaryism,  that  is  to  say,  of  a  system  by  which  all 
state  aid  in  support  of  religion  should  be  abolished,  and 
the  plaintiff  did  thereupon  and  thereby  obtain  from  his 
congregation  new  pecuniary  support ;  and  the  defen- 
dants further  say  that  it  was  for  the  public  benefit  that 
the  matter  complained  of  by  the  plaintiff  and  in  the 
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introductory  part  of  this  plea  mentioned,  should  be        1865. 
published  by  reason  of  the  following  facts,  that  is  to        lai^q 
say— (1)  the  subject  of  state  aid  to  religion  by  the      yaulfax 
Government  of  New  South  Wales  had  been  and  was  at   and  another. 
the  time  of  the  printing  and  publishing  of  the  said 
matters  complained  of,  a  matter  of  great  public  interest 
and  importance  to  the  inhabitants  of  the  said  colony  and 
others  Her  Majesty's  subjects,  and — (2)  the  plaintiff 
had  been  and  then  was  a  member  of  the  Legislative 
Assembly  of  the  said  colony,  and  had  been  and  was  a 
prominent  advocate  as  well  in  his  Legislative  capacity 
as  otherwise,  of  the  abolition  in  the  said  colony  of 
state  aid  to  religion.     Issue  thereou. 

The  cause  came  on  for  trial  before  Wise,  J.,  and  a 
special  jury  of  twelve,  in  the  May  sittings,  when  it 
appeared  that  the  plaintiff,  who  is  a  member  of  the 
Legislative  Assembly,  has  been  for  many  years  a  Pres- 
byterian minister  in  Sydney.  He  arrived  in  the  colony 
in  1823,  and  was  up  to  1842  receiving  as  such  minister 
a  salary  of  £300  a  year  from  the  Colonial  Treasury. 
He  left  the  colony  on  a  visit  to  Europe  in  1839,  and 
when  in  England  in  L84fO,  was  arrested  for  a  debt  by 
certain  Scotch  creditors,  Messrs.  Swing  and  i/ay, 
under  a  ca.  re.,  and  lodged  in  the  Queen's  Bench.  He 
obtained  his  release  from  prison  by  assigning  to  one 
McCleUand,  as  trustee  for  the  detaining  creditors  there, 
his  government  salary.  He  also  gave  an  order  on  the 
Colonial  Treasurer  for  his  salary,  and  a  collateral 
security  by  a  bill  of  exchange  drawn  on  his  brother, 
Mr.  Andrew  Lang,  in  the  colony.  Messrs.  Mc Arthur 
and  Gannan  were  appointed  the  agents  in  the  colony 
for  McClelland.  The  former,  however,  declined  to  act, 
and  endorsed  the  bill  on  Mr.  Andrew  Lang  without 
recourse  to  Cannan,  In  point  of  fact  the  creditors 
did  not  avail  themselves  of  the  order  upon  the 
Colonial  Treasurer,  for  the  plaintiff  himself  received 
his  salary  several  months  after  the  order  was  sent  out 
to  this  colony — in  fact,  up  to  the  time  of  the  sur- 
render of  the  salary. 

It  appeared  that  the  plaintiff  arrived  in  the  colony 
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1865.  _   in  or  aboyt  May,  1841 ,  and  that  the  bill  on  his  brother 
Lang        was  protested  for  non-acceptance  on  the  3rd  of  Septem- 
Fairpax       ^r  in  that  year.      The  plaintiff  in  February,  1842, 
ADd  another,  announced  that  in  consequence  of  the  opinions  he  had 
formed  with  regard  to  the  iniquity  of  state  aid  to 
religion,  he  should  relinquish  his  salary,  and  in  April, 
1842,  he  actually  relinquished  it.     It  appeared  that  he 
had  formed  his  opinions  on  the  subject  during  his  travels 
in  America,  in  1840.     It  was  shown  that  the  plaintiff 
afterwards  executed  a  second  mortgage  of  some  house 
property  belonging  to  him  in  Sydney,  to  one  Bi-ywnt, 
to  secure  the  amount  due  on  the  above  dishonored  bill 
with  interest.  This  property  hadalready  been  mortgaged 
to  the  Loan  Company  on  the  19th  June,  1841.    The 
mortgage  to  Bryant,  which   was  prepared   by  Mr. 
Norton,  on  the  face  of  it  purported   to  have   been 
executed   on   21st   September,   1841,  and   the  great 
question  at  the  trial  was  whether  it  was  executed  on  that 
day,  or  not,  as  was  contended  by  the  defendant,  till  the 
SrdSeptember,  1842.  Theplaintiff wentintothebox,aud 
swore  distinctly  that  the  deed  was  executed  in  Septem- 
ber, 1 841,  and  stated  that  he  had  no  doubt  whatever  on 
the  matter ;  although  when  pressed  in  cross-examina- 
tion, he  admitted  that  his  recollection  was  to  some 
extent  based  on  the  fact  that  the  date  so  appeared  on 
the  face  of  deed.     He  stated  that  he  had  seen  Bryant 
on  the  matter  before  its  execution  in  June  or  July,  1841. 
He  stated  that  he  believed  it  was  a  few  weeks  before  he 
executed  the  deed  that  he  saw  Bryant     On  the  part  of 
the  defendants,  evidence  was  called  to  show  that  the 
execution  must  have  been  in  September,  1842.    The 
deed  itself  was  not  registered  till  the  22nd  September, 
1842.    This  second  mortgage  was  also  assigned  shortly 
afterwards,  and  the  funds  thus  obtained  were  paid 
over  to  Bryant 

A  model  deed  was  put  in  evidence  containing  skeleton 
drafts  of  the  different  parts  of  various  mortgage  deeds 
prepared  in  Mr.  Norton's  office.  The  parts  were 
arranged  consecutively,  and  evidence  was  given  by  Mr. 
Joeepkson,  who  was  at  that  time  a  clerk  in  Mr.  Norton's 
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office,  that  he  knew  from  a  memorandum  made  on  the  1865. 
model  deed,  that  the  mortgage  to  Bryant,  which  was  Lano 
the  fourth  in  order  of  those  contained  in  the  model  deed,  Fairfax 
was  not  executed  till  September,  1842.  The  inferences  "><*  another. 
to  be  drawn  from  the  model  deed  are  sufficiently  shown 
in  the  judfi^ments  that  follow,  and  need  not  be  here 
more  particularly  referred  to.  It  also  appeared  that  Mr. 
Cooper  Turner  was  the  then  solicitor  for  the  Loan 
Company,  who  were  the  first  mortgagees  of  the  property, 
and  that  therefore  the  abstract  of  the  title  was  by  the 
plaintiff's  direction  prepared  by  him.  Mr.  Cooper 
Turner  became  the  solicitor  for  the  Loan  Company,  in 
July,  1841,  and  Mr.  Iceton,  who  was  clerk  to  Mr. 
Cooper  Turner  at  that  time,  swore  that  the  abstract 
was  not  prepared  till  the  16th  of  July,  1842,  and  copied 
on  the  19th.  This  abstract  itself  also  contained  an 
abstract  apparently  of  a  deed  executed  in  1842.  It 
appeared  that  the  plaintiff  had  subsequently  viftited 
England,  and  not  been  harassed  by  these  creditors. 
The  learned  Judge  pat  the  following  questions  to  the 
jury:— 

"As to  the  special  plea — 1.  Are  the  facts -alleged 
proved  ?  2.  Was  it  for  the  public  benefit  that  they 
should  be  published  ? 

"  If  either  of  these  questions  are  answered  in  the 
negative,  the  verdict  will  be  for  the  plaintiff  generally; 
and,  if  so,  what  damages  ? 

"  If  both  these  questions  are  answered  in  the  affir* 
mative,  the  verdict  upon  that  plea  will  be  for  the 
defendants  ? 

"  If  so,  then  the  question  will  be.  Is  the  rest  of  the 
article  complained  of  a  libel?  and,  if  so,  what  damages  ? 

"  If  not  a  libel,  then  a  verdict  for  defendants  ? " 

The  jury  found  by  9  to  3  that  the  facts  alleged  on 
the  plea  of  justification  were  not  proved,  and  by  II  to  1 
that  the  publication  was  not  for  the  public  benefit. 

Darvall,  Q.C.,  now  moved  for  a  rule  niei  for  a  new       Jnne  5. 
trial.    The  verdict  is  clearly  against  evidence  on  the 
plea  of  justification.    The  plaintiff  was  at  the  time  a 
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1865. 
Lano 

V. 

Fairfax 
4nd  another. 


member  of  Parliament,  and  a  minister  of  the  Scotch 
Church,  and  he  had  himself  brought  before  the  public 
the  subject  of  state  aid  to  religion,  and  his  opinions  and 
conduct  with  reference  to  that  subject.  It  is  clear  that 
the  mortgage  to  Bryant  was  not  executed  till  Septem- 
ber, 1842,  and  that  as  alleged  in  the  libel  he  had  after 
the  surrender  of  his  salary  left  his  creditors  without  any 
security;  and,  as  he  admitted  on  cross-examination  that^ 
his  opinions  on  the  question  of  state  aid  had  been  formed 
in  America  in  1840,  it  was  a  fair  inference  that  when 
he  gave  the  security  to  obtain  his  release,  he  must  have 
formed  the  intention  of  abandoning  his  salary  and  thus 
defeating  his  creditors.  If  the  deed  had  been  executed 
in  1841,  or  the  transaction  had  been  founded  on  au 
arrangement  made  in  1841,  the  fact  might  have  been 
proved  by  Bryant  who  is  accessible  in  Melbourne.  The 
plaintiff  admitted  that  he  directed  an  abstract  of  title 
to  be  prepared  by  Mr.  Cooper  Turnery  who  was  the 
solicitor  for  the  then  mortgagees,  and  became  so  on 
July,  1841.  Mr.  Iceton,  who  was  then  his  clerk,  swore 
that  the  abstract  was  not  prepared  till  July,  1842,  so 
that  the  mortgage  to  Bryant  could  not  have  been 
executed  till  after  that  date.  And  in  support  of  this 
date,  it  appears  on  reference  to  the  abstract,  that  one 
of  the  deeds  therein  abstracted  was  not  executed  till 
1842.  Mr.  Joaephson  also  proved  by  a  memorandum 
made  on  the  model  deed,  which  was  prepared  in  1842, 
that  he  must  have  prepared,  and  did  prepare,  the  said 
mortgage  from  the  model  in  1842. 

Lastly,  there  was  a  clear  and  satisfactory  reason  for 
making  the  deed  purport  to  be  dated  on  21st  Septem- 
ber, 1841,  because  from  the  date  on  which  the  bill  was 
protested,  the  amount  of  the  bill  together  with  the 
expenses  was  to  bear  interest,  and  for  this  reason  the 
date  from  which  the  united  amount  would  bear  inte- 
rest, was  filled  in  before  execution. 

Rule  granted  on  the  ground  that  the  verdict  on  the 
plea  of  justification  was  against  evidence. 

September  4.       DoUey  and  Windeyer  show  cause.     Mr.  Bryant,  Mr. 
Mc  Arthur, And  Mr.  Cannan,  all  persons  who  could  have 
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disproved  theplaintifTsstatement  that  thedeed  was  exe-        i865. 
cuted  on  the  day  it  bore  date»  were  alive,  and  the  defen-         Lanq 
dants  were  bound  to  call  them.  The  plaintiffs  reewjonsf or       Fairfax 
swearing  to  the  date  of  the  execution  and  the  circum-    and  another, 
stance  fixing  it  on  his  memory  are,  that  he  arrived  in 
the  colony  in  March,  1841,  and  did  not  relinquish  his 
stipend  till  April,  1842.     The  plaintiff  always  intended 
,and  told  Bryant  that  he  intended   to  substitute  this 
mortgage  for  the  assignment  of   his  salary,  and  in 
payment  of  the  bill  of  exchange  given  in  Europe.    The 
assignment   of   this   second   mortgage   was  executed 
immediately  after  its  execution,  and  out  of  the  pro-  * 

ceeds  of  this  mortgage  the  English  creditors  were  paid. 

Although  Mr.  Joaephson  said  that  he  drew  the  deed 
in  1842,  yet  he  said  this  from  other  materials  which  led 
him  to  this  conclusion,  and  he  had  not,  and  did  not  pre- 
tend to  have,  any  independent  recollection  whatever  on 
the  subject.  In  like  manner,  Mr.  Iceton  had  no  indepen- 
dent recollection,and  only  swore  to  the  facts  after  looking 
at  some  paper  of  which  the  Court  and  jury  can  know 
nothing.  The  plaintiffs  debt  to  his  English  creditors 
was  paid,  and  it  was  paid  out  of  the  assets  obtained 
from  the  assignee  of,  and  shortly  after,  the  mortgage. 
The  libel  therefore  was  shown  to  be  false,  for  the 
creditors  were  notinjured.  The  plaintiffhas  subsequently 
visited  Europe,  and  if  the  creditors  had  not  been  paid, 
he  would  have  been  harassed.  Although  even  if  they 
had  not  been  paid,  or  if  the  mortgage  was  not  executed 
till  1842,  it  is'clear  that  the  plaintiff  intended  all  along 
to  pay  them  out  of  the  proceeds  of  the  money  obtained 
by  the  mortgage,  and  in  this  view  of  the  case  also  the 
jibel  was  shown  to  be  false.  If  the  plaintiff  always 
intended  to  pay,  the  abandoning  this  salary  was  not 
under  the  circumstances  dishonest. 

On  the  question  of  public  benefit,  it  is  submitted 
that  the  jury  were  entitled  to  look  at  all  the  cir 
cumstances  in  order   to  form   their  opinion  on  the 
question.  It  is  submitted  that  the  mode  in  which  these 
matters  are  handled  by  the  defendants,  and  the  ex- 
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I8g5.         posure  made  of  these  privateaffairs  of  the  plaintiff  could 

Lang        not  possibly  have  produced  brbeen  calculated  to  produce 

Fairfax       benefit  to  the  public     At  all  events  the  question  was 

and  another,  for  the  jury,  and  the  Court  cannot  say  that  they  were 

palpably  wrong.    This  particular  question  was  intended 

by  the  statute  to  be  particularly  within  the  province  of 

the  jury.    Their  decision  is  conclusive.    How  can  the 

Court  know  as  well  as  the  public  at  large,  as  represented 

by  the  jury,  what  publication  is  for  the  public  benefit. 

The  libel  imputes  swindling  to  the  plaintiff,  and  alleged 

that  he  gave  up  his  salary  in  order  to  cheat  his  creditors, 

*  and  that  is  shown  to  be  false.     His  creditors  did  not 

care  to  touch  his  salary,  for  for  several  months  he 

received  it  with  his  own  hand  after  this  assignment. 

It  is  also  submitted  that  the  Court  will  not  grant  a 

new  trial,  even  although  of  opinion  that  the  verdict  is 

wrong  on  the  plea  of  justification.     The  damages  shall 

be  referred  to  the  good  cause  of  action:   Doe  dem. 

Lawrie  v.  DyebaU  (a). 

Per  Curiam.  We  are  clearly  of  opinion  that  if  the 
verdict  is  wrong,  we  have  no  alternative  to  the  grant- 
ing a  new  trial,  for  we  cannot  tell  what  part  of  the 
damages  has  been  given  for  the  portion  of  the  libel 
covered  by  the  plea  of  justification,  and  what  part  for 
the  portion  uncovered. 

Martin,  Q.C.,  and  Isaacs  contra.  The  bill  of 
exchange  which  was  dated  the  14th  of  October,  1840, 
and  was  at  three  months  sight,  was  protested  for  non- 
acceptance  on  the  3rd  September,  1841.  The  plaintiff 
saw  Bryant  just  about  July,  1841,  as  he  says,  with  the 
powerof  attorney;  if  thatbeso,andthearrangementsfor 
the  mortgage  werethen  made,why  was thebill presented 
and  protested  in  September  afterwards?  The  abstract 
of  the  title  furnished  by  the  Loan  Company  according 
to  the  evidence  of  Mr.  Iceton,  was  prepared  on  the  16th 
of  July,  1842,  and  copied  on  the  19th;  it  is  also 
manifest  that  the  abstract  could  not  have  b^en  prepared 

(a)  8  B.  &  C.  70. 
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in  1841,  for  it  recites  a  deed  executed  in  May,  1842.        1865. 

Moreover,  the  date  of  the  lAortgage  is  filled  in  at  the        Lang 

time  in  the  handwriting  of  the  same  copyist.     It  is  also       Fairfax 

proved   by   Mr.   Josephson,  that  the  deed  was  not    and  another. 

prepared  till  1842.  The  draft  also  had  internal  evidence 

that  it  was  not  prepared  till  1842,  and  not  even  till 

after  July  in  that  year,  for  the  draft  preceding  this  in 

the  model  deed  was  of  the  latter  date.     The  deed  also 

was  not  registered  till  September,  1842,  but  it  was 

essential  by  the  then  law,  that  the  registration  should 

be  within  thirty  days,  for  otherwise  by  the  6  Geo.  IV., 

No.  22,  s.  2,  it  lost  its  priority.    This  argument  is 

conclusive.    [Stephen,  C.J.    The  6  Geo.  IV.,  No.  22, 

s.  2,  was  repealed  on  8rd  January,  1842,  by  the  5  Vic, 

No.  21,  s.  11.]     The  argument  is  the  same,  for  if  the 

deed  was  executed  iii  1841,  the  former  Act,  6  Geo.  IV., 

No.  22,  was  then  in  force.     In  1842,  by  the  5  Vic, 

No.  21^  the  deed  operated  from  the  time  of  registration. 

But  the  plaintiff  stated  that  the   negotiations  with 

Bryant  preceded  the  execution  of  the  deed  only  a  few 

weeks,  so  that  he  in  fact  surrendered  his  salary  and 

disappointed  his  creditors  before  even  Mr.  Iceton  had 

prepared  for  him  the  abstract  of  title. 

On  the  question  of  public  benefit,  it  is  submitted 
that  any  value  that  might  have  attached  to  the  find- 
ing of  the  jury  on  this  point  is  got  rid  of  by  the 
grossly  wrong  finding  on  the  other.  When  the  plaintiff 
talked  at  the  public  meeting  of  his  sacrifices  and 
efforts  on  behalf  of  the  abolition  of  state  aid,  and  the 
truth  was  that  he  got  more  by  giving  up  his  salary 
than  he  had  before,  was  it  not  for  the  public  benefit 
that  the  truth  on  such  a  point  and  of  such  a  man  should 
be  known  and  commented  on  in  reference  to  the  state 
aid  question  ?  In  Hedley  v.  Barloyf{a),  the  law  is  laid 
down  by  Cockbtim,  C.J.,  as  follows :  "  Public  men  in 
every  position  must  be  prepared  to  go  through  the 
ordeal  of  criticism,  and  if  they  meet  with  comments 
which  are  merely  unpleasant,  they  must  endure  it  man- 
fully without  rushing  always  into  actions.  The  right  of 

(a)  4  F.  &  F.  229. 
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ises.  public  discussion  on  matters  of  public  interest  is 
Lang  important,  and  it  requires  for  its  beneficial  exercise  that 
Faibjax  i**  should  be  exercised  fully  and  freely,  without  being 
and  another,  subject  to  too  hard  or  strict  a  limitation.  And  so  long 
as  it  is  exercised  fairly  and  honestl}^  it  is  protected  or 
excused,  even  although  it  may,  incidentally,  involve 
the  publication  of  defamatory  matter.  But,  at  the  same 
time  the  comments  must  be  fair,  that  is,  conceived  in  a 
fair  spirit,  in  the  spirit  of  fair  discussion,  and  not  in  a 
spirit  of  reckless  or  inconsiderate  imputation.  That 
which  is  recklessly  defamatory  can  hardly  be  deemed 
fair;  strong  feelings  may  often  arise  in  the  course  of  the 
discussion  of  a  public  question,  and,  though  there  must 
be  allowed  the  fullest  freedom  in  such  discussions,  yet 
it  is  a  freedom  which  must  not  be  abused  for  the  pur- 
pose of  reckless  imputations,  and  must  be  confined  to 
fair  comments,  that  is,  comments  which  the  jury  consider 
*  fair  *  in  spirit  and  intention,  judging  from  the 
language  used  ; "  Bayles  v.  Laurence  (a),  Heame  v. 
Stmvell  (b).  But  the  issue  taken  by  the  replication  is 
only  on  the  facts  alleged  as  our  ground,  and  not  on  the 
question  of  whether  it  is  or  is  not  for  the  public  benefit 
The  latter  is  a  question  of  law  only.  If  the  facts 
alleged  showed  no  case  of  public  benefit,  the  objection 
should  have  been  taken  on  demurrer.  [Stephen,  C.J. 
The  plea  does  not  mention  that  the  plaintiff  attended  a 
public  meeting.]  It  is  submitted  that  when  the  plaintifi 
talked  of  his  sacrifices  for  the  cause,  it  became  for  the 
public  benefit  that  all  men  should  be  able  to  judge  for 
themselves  how  far  this  champion  had  made  any 
sacrifices,  and  whether  his  change  of  opinion  on  the 
question  was  sincere,  and  really  owing  to  conscientious 
scruples,  or  was  owing  to  a  desire  to  promote  his  own 
interests.  It  would  seem  that  the  jury  must  have 
misunderstood  the  question  and  thought  that  the 
question  for  their  consideration  was  whether  the  defen- 
dants published  the  matter  for  the  public  benefit 
Wileon  v.  Reed  (c),  and  Paris  v.  Levy  (d),  were 
referred  to.  Cur.  adv.  vtdt 

(a)  11  A.  &  E.  925.  (6)  12  A.  A  E.  732. 

(c)  2  F.  A  P.  149.  (d)  30  L.J.C.P.  16. 
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Their  Honorsffave  judgment  in  this  case  as  follows: —        1865. 

Stephen,  C.J.  The  libel'  published  by  the  defen-  Lang 
danis  commences  by  commenting  with  much  severity  on  Fairfax 
an  address,  delivered  by  the  plaintiff  at  a  public  meeting  *°^  another, 
convened  by  him  in  Sydney,  consisting  of  his  consti-  Septembers?, 
tuents  and  sundry  other  citizens,  and  on  him  in  refer- 
ence to  that  address  and  other  matters.  The  article 
then  charges  him — he  being  a  clergyman,  formerly  in 
the  receipt  of  a  Government  salary  as  such, — with 
having  continued  to  receive  that  salary,  so  long  as  it 
suit-ed  his  own  convenience  to  do  so ;  and  only  having 
resigned  it  "on  conscientious  scruples"  as  the  advocate  of 
Voluntaryism  (or  opposition  to  any  pecuniary  aid  from 
the  State),  because  he  had  made  over  that  salary  as  a 
security  for  debts  contracted  in  the  mother  country — 
the  plaintiff  by  the  relinquishment  under  such  circum- 
stances doubly  profiting,  since  he  at  once  defeated  his 
creditor,  and  obtained  from  the  congregation  on  account 
of  his  "  sacrifice  "  new  pecuniary  support.  The  defen- 
dants then  characterise  this  operation  as  a  piece  of 
charlatanism,  meriting  in  their  opinion,  transportation. 
Such  I  conceive,  the  expression  used  must  be  taken  to 
mean — or  nothing.  The  following,  however,  are  the 
exact  words : — 

"  But  is  Dr.  Lang  the  man  to  take  us  to  task  ?  He 
continued  to  receive  the  direct  support  of  the  State,  as 
long  as  it  was  convenient  to  himself.  When  he  had 
made  over  his  salary  for  some  time,  in  order  that  he 
might  release  himself  from  difficulties  in  England,  by  a 
document,of  course  of  no  value  except  as  it  was  sustained 
by  his  honourable  adherence  to  its  stipulations,  he  came 
to  this  colony,  and  then  and  there  resigned  his  stipend 
upon  conscientious  scruples;  stood  out  before  the  public 
as  the  representative  of  voluntaryism,and  thus  simulta- 
neously disappointed  his  creditor  and  obtained  from  his 
congregation,  in  virtue  of  his  sacrifice,  new  pecuniary 
support.  These  things,  no  doubt,  will  be  laughed  at  by 
his  adherents  as  examples  of  the  Doctor's  wonderful 
cleverness,  but  in  our  opinion  it  was  a  piece  of  wonder- 
ful charlatanism,  and  merited  a  distinguishing  reward 
over  the  water." 


and  another. 
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^^^*  The  defendants,  omitting  in  their  plea  this  last  sen- 

^^^^  tenee  justify  the  remainder  of  thequotation  by  declaring 
Fairfax  that  the  matters  stated  are  true :  and,  secondly,  that  the 
publication  of  them  was  for  the  public  benefit.  The 
jury,  by  a  majority  of  nine  to  three  have  found  against 
the  former  allegation,  and  by  eleven  to  one  against  the 
latter.  Both  these  conclusions  are  complained  of.  It 
becomes,  therefore,  the  duty  of  the  Court,fir8t  to  inquire 
into  the  propriety  of  each,  and  then  to  determine 
whether  they  are  so  clearly  and  obviously  wrong,  (both 
or  one  of  them,)  as  to  call  on  us — in  justice  to  the 
defendants, — to  send  the  case  down  for  a  second  trial. 
I  proceed,  then,  in  the  first  place,  to  consider  the  find- 
ing on  the  matters  of  fact. 

The  plea  contains  the  following  allegations.  That  the 
plaintiff,  as  senior  minister  of  the  Scotch  Church  in 
Sydney,received  for  many  years,and  was  entitled  still  to 
receive.  State  support,  that  is  to  say,  a  salary  of  three 
hundred  pounds  a  year ;  that,  while  so  entitled,  he 
became  indebted  to  Messrs.  Swing,  May,  and  Company, 
in  Scotland,  in  the  sum  of  £764,  for  the  recovery  of 
which  they,  in  October  1840,  arrested  him,  the  plaintiff 
being  then  in  London— and  that  he  procured  his  release, 
by  executing  an  assignment  of  the  aforesaid  salary,  and 
signing  a  document  addressed  to  the  Colonial  Treasurer, 
authorising  its  payment,  to  certain  agents  monthly,a8it 
should  fall  due,  until  liquidation  of  the  debt.  That  by 
the  deed  of  assignment  two  gentlemen  resident  in  the 
colony,  nominated  mutually  by  the  plaintiff  and  the 
firm,  were  constituted  attorneys  to  receive  the  money, 
and  carry  out  the  arrangement.  That  the  plaintiff  also 
drew,  and  gave  to  Ewing  and  May,  a  bill  of  exchange 
on  one  Andrew  Lang,  in  Sydney,  for  the  amount;  but 
which  bill,on  presentation  eventually  to  that  gentleman, 
was  refused  acceptance.  The  plea  then  states,  that  the 
plaintiff  returned  to  the  colony  ,and  continued  to  receive 
his  salary  monthly  until  March  1842  ;  when  the  debt  to 
Ewing  and  Mny  remaining  wholly  due,  with  interest 
thereon,  and  the  assignment  for  securing  its  payment 
being  still  in  full  force,  the  plaintiff  discontinued  his 
connection  with  the  State  as  a  minister,  and  resigned 
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his  salary  as  such — asserting  to  his  congregation  that  lpg5. 
he  did  so  upon  conscientious  scruples,  and  notifying  to  Lang 
the  public  that  he  was  an  advocate  of  voluntaryism ;  Padsfax 
in  other  words,  of  the  abolition  of  all  State  aid  to  ^^  another. 
Religion — whereupon,  and  whereby,  says  the  plea,  he 
obtained  from  the  congregation  new  pecuniary  support. 
Now, of  these  several  allegations  all  were  admitted,  or 
proved  beyond  dispute,  except  this — the  essential  one — 
that  at  the  time  of  the  plaintiff  s  relinquishing  his  public 
salary,  its  assignment  as  security  to  his  creditors  con- 
tinued in  operation.  The  deed  itself  and  power  of 
attorney,  the  plaintiffs  order  on  the  treasurer,  the  bill 
of  exchange  and  its  protest  after  presentment,  were  pro- 
duced at  the  trial.  The  power  is  as  usual  an  irrevocable 
one,  and  he  covenants  not  to  do  any  act  at  any  time,  by 
which  the  receipt  of  his  salary  shall  be  prevented.  The 
plaintiff  returned  to  this  colony  in  April  1841 ,  but  when 
those  documents  reached  the  gentlemen  selected  as 
agents,  or  were  transferred  by  deputation  to  their  own 
nominee,  did  not  appear.  The  bill  on  Mr.  Lang,  how- 
ever, was  formally  presented  on  the  3rd  day  of  September 

1841,  at  which  date  the  debt  with  interest  and  charges 
amounted  to  £809 — none  of  which,  it  appeared,  had  (up 
to  February  1844  at  all  events)  been  paid.     In  March 

1842,  the  plaintiff  renounced  all  connection  with  the 
State,  and  consequently  his  salary  ;  having  himself,  up 
to  that  time,  continued  to  receive  it.  The  announce- 
ment of  his  intention  was  in  February,  and  its  consum- 
mation was  on  the  1st  April.  That  he  thereupon 
obtained  more  than  an  equivalent  for  the  surrender,  by 
voluntary  contributions  from  his  congregation  was  con- 
ceded. So  that  upon  the  plea  the  question  was, — the 
assignment  becoming  by  such  surrender  utterly 
frustrated  and  useless, — whether  the  plaintiff  had,  at 
any  time  before  the  act,  given  to  his  creditors  a 
substituted  security.  If  not  (unless  he  could  con- 
clusively have  shown,  that  the  renunciation  without 
actual  security  was  by  their  distinct  assent),  the  act 
itself  was  clearly  a  proved  fraud  on  the  arrangement 
— such  as  it  is  quite  unnecessary  to  characterise. 
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I8g5.  To  establish,  consequently,  and  on  the  side  of  the 

Lang  defendants  to  refute,  the  fact  or  assertion  that  such  a 
Patrfax  security — in  substitution  of  the  assignment, — had  been 
and  another,  given  before  April  1842,  was  the  main  contest  at  the 
trial*  In  proof  of  the  affirmative,  a  mortgage  by  the 
plaintiff  to  Stevenson  Atkin  Bryant  (the  deputed 
attorney)  was  produced,  dated  the  3rd  September  1841, 
for  the  £809  then  due,  over  some  houses  in  Jamison- 
street,  which  mortgage,  the  plaintiff  swore,  was  executed 
at  or  about  that  date.  He  was  repeatedly  pressed  as  to 
this  fact — upon  which,  of  course,  the  whole  question 
depended ;  but,  misled  either  by  the  date  or  his  own 
impressions,  he  adhered  to  the  statement.  Against 
this  positive  assertion,  however,  there  was  the  follow- 
ing direct  and  circumstantial  testimony ;  the  united 
force  of  which,  notwithstanding  the  verdict,  it  seems 
to  me  impossible  to  resist. 

In  the  first  place,  the  presentment  and  protest  having 
been  on  the  3rd  September  1841,  the  mortgage  would 
not  improbably  have  been  prepared  bearing  that  date. 
But  the  date  of  a  deed,  as  every  day's  experience  shores, 
is  no  real  test  of  the  time  of  its  execution.  The  total 
amount  due  up  to  the  day  of  dishonour,  including 
notarial  charges,  would  naturally  be  filled  in  as  of  that 
day,  and  interest  be  made  to  commence,  on  the  whole, 
from  the  same  day.  So  that,  whenever  executed,  the 
deed  would  equally  operate  to  carry  out  thearrangement 
Secondly, there  is  the  test  or  extreme  probability  afforded 
here  by  the  date  of  registration.  The  property  had  been 
mortgaged  by  the  plaintiff,  so  recently  as  the  21st  June, 
for  no  less  a  sum  than  £1500  to  the  Loan  Company, 
who  therefore  held  the  title  deeds.  The  mortgage  to 
Bryant,  consequently,  being  a  second  one,  its  speedy 
registration  was  of  theutmostimportance,and  moreover, 
in  1841 ,  deeds  registered  within  a  month  after  execution 
took  effect  from  that  time — whereas,  if  registered  after- 
wards, they  operated  from  the  day  of  registration  only. 
Byn/ant*8  mortgage  was  not  registered,  however,  until 
the  22nd  September  1842.  Thirdly,  the  plaintiff 
admitted  that,  before  agreeing  to  give  the  mortgage,  be 
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had  been  thi*eatened  by  Bryant  with  legal  proceedings. 
This  adds  to  the  probability  (the  presentment  and 
dishonour  of  the  bill  having  only  been  in  September 
1841),  that  the  mortgage  was  not  executed  in  the  same 
month.  But,  fourthly,  the  attesting  witness  to  the 
execution,  now  a  barrister,  happened  to  have  himself 
prepared  the  draft ;  and  he  not  merely  swore,  but  showed 
conclusively,  that  such  draft  itself  did  not  exist  until  1842. 

This  paper  was  produced  in  evidence,  and  I  have  it 
now  before  me.  The  document  comprises,  in  fact,  twelve 
drafts — prepared  in  one  common  form.  They  run  in 
regular  sequence,  written  alternately  in  red  and  black 
ink,  and  the  first  in  order  is  dated  June  1842.  The 
third  is  dated  12th  June,  1842.  The  fourth  is  Lang's 
to  Bryant  and  filled  in — exactly  as  in  the  engrossment, 
where  the  date  evidently  was  contemporaneously  copied 
— as  8rd  September,  1841,  while  the  next  two  drafts  are 
dated  respectively  1842,  and  30th  September,  1842. 
The  common  form  itself,  the  model  for  all  the  drafts,  is 
marked  1842. 

Lastly,  there  is  the  evidence  supplied  by  the  abstract 
of  title.  The  witness  added,  that  he  must  have  prepared 
this  mortgage  (the  plaintiffs  title  being  recited  in  it), 
from  some  abstract  furnished  for  the  purpose.  Such  an 
abstract  was  produced,  from  the  office  of  Mr.  Bryant's 
then  solicitor,  now  deceased,  having  his  handwriting  on 
the  document ;  and  a  solicitor,  at  that  time  a  clerk  to 
the  Loan  Company,  or  to  the  trustees  representing  them, 
8wore  that  he  prepared  that  abstract  of  title  in  July, 
1842.  And  the  document  bears  internal  evidence,  that 
it  could  not  have  existed  at  an  earlier  period  ;  for  two 
deeds  are  there  mentioned,  the  stated  execution  and 
registration  of  which  are  the  21st  May  and  19th  July, 
respectively,  in  that  year. 

It  is  thus  demonstrated,  that  the  mortgage  in  question 
was  not  executed,  or  even  prepared,  until  some  time 
after  the  last-mentioned  date ;  and  the  only  disputed 
allegation  in  the  plea,  therefore,  that  the  plaintiff  relin- 
quished his  salary  before  giving  any  other  security  to 
Messrs.  Emng,  was  established.  In  other  words,  his 
T — 4 
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1865.         assignment  of  the  salary  continued  in  force,  at  the 
Lano        moment  of,  and  for  months  after,  the  surrender  of  that 
„  ^-  salary.   And  it  is  necessary  to  remember,  in  connection 

and  another,    with  this  proved  state  of  things,  that  the  Government 
salary  was  an  all-important  security  to  the  creditors.  If 
enforced,  the  income  would  have  liquidated  their  claim 
in  three  years.     But  the  mortgage,  accepted  when  that 
security  had  been  destroyed,  might  have  been  valueless. 
Mr.  Bryant  appears  to  have  sold  it,  in  Februarj',  1844 
(if  the  consideration  stated  in  his  convej^ance  to  Breillat 
was  the  true  one),  at  a  sacrifice  of  the  then  accrued 
interest ;  and,  when  transferred  to  Wallis  in  1855,  the 
debt  had  by  arrears  increased  to  £1200  and  upwards. 
It  was  suggested  on  the  argument,  as  at  the  trial,  that 
— assuming  the  mortgage  not  to  have  been  executed 
until  after  July,  1842, — the  negotiations  {oreindBryanfs 
consent  to  accept  it  were  in  1841.     And  the  plaintiff 
stated,  most  positively,  that  there  was  such  a  consent  in 
that  year.    No  one  will  doubt  that  there  must  have  been 
negotiations  of  some  kind  between  the  parties,  and  that 
at  some  time  there  was  such  a  consent.    But  when  this 
took    place,  and   whether   it  was  simply  to  accept  a 
mortgage,  because  the  salary  had  ceased  to  exist,  or  to 
accept  it  instead  of  a  salary  still  secured  and  available,  is 
another  question.     The  plaintiff,  in  fixing  the  date  of 
such  consent,  refers  evidently  to  that  of  the  mortgage; 
which  he  believed  to  be  identical,  it  is  clear,  with  die 
time  of  its  execution.     He  says  as  follows  :  **  On  my 
giving  Mr.  Biyant  to  understand  that  a  mortgage  would 
be  prepared  in  his  favour  for  the  whole  amount  owing, 
he  agreed  to  accept  it.     This  took  place  about  June  or 
July,  1841.     It  was  distinctly  stated  by  mj^self,  and 
understood  by  him,  that  he  was  to  be  paid  the  amount 
by  a  mortgage  ;  and  he  was  actually  so  paid,  in  full,  on 
the  3rd  September,  1841.*'   Accordingly',  in  another  part 
of  his  examination — having  thus  stated  the  execution  of 
the  deed  to  have  been  in  1841 — the  plaintiff  expresses 
his  belief  that  the  negotiations  with  Bryant  preceded  it 
by  a  few  weeks  only.     Again,  "  I  am  positive  that  the 
transaction  with  Mr.  Bryant  was  closed  on  the  3rd  of 
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September,  1841 ;  that  satisfaction  was  then  given,  and 
the  deed  signed.'*  But  the  plaintiff  afterwards  states, 
that  the  bill  was  presented  to  Mr.  Lang,  he  knows 
before  this  mortgage.  Then  he  admits  some  doubts  as  to 
the  date  of  the  execution,  thus,  **  I  will  not  state  posi- 
tively that  the  deed  was  finally  executed  in  1841,  but  I 
am  positively  certain  that  the  debt  was  virtually  can- 
celled then."  Eventually  the  plaintiff  adheres  to  his 
first  declaration ;  saying,  at  the  close  of  his  evidence, 
that  he  was  confident  the  mortgage  was  executed  in 
1841 — he  had  **tio  doubt,  whatever,"  on  the  subject. 

To  all  this,  the  following  considerations  have  to  be 
opposed.  1st.  That  the  time  of  the  execution  being 
undoubtedly  August  or  September,  1842,  the  negotia- 
tions would  (on  the  plaintiff's  own  showing)  have  been 
in  June  or  July  of  that  year,  and  not  1841.  2nd.  That 
if,  before  the  3rd  September,  1841,  all  was  arranged 
between  the  parties,  there  seems  no  conceivable  reason 
why  the  bill  of  exchange  should  have  been  presented  on 
that  day,  and  a  formal  protest  for  non-acceptance  drawn 
up.  Those  steps  were  necessarj-,  in  order  to  give  a 
right  of  action  against  Dr.  Lang;  but  they  are  apparently 
inconsistent  with  the  idea  of  a  then  pending  arrangement, 
much  more  a  completed  settlement  between  the  parties. 
3rd.  That,  if  there  was  such  an  arrangement  at  that 
time,  or  any  time  in  1841,  there  could  have  been  no 
reason  for  not  at  once  carrying  it  into  effect.  The 
plaintiff  obtained  a  conveyance  to  himself  of  the  property, 
in  June  1841.  He  mortgaged  it  in  the  same  month  to 
the  Loan  Company ;  and  his  delay  in  executing  the 
second  mortgage,  therefore  (on  the  plaintiff's  hypothesis 
of  a  virtual  settlement  with  Brifant  in  1841),  is  unintel- 
ligible. 4th.  That  since  the  plaintiff  is  conclusively 
shown  to  be  mistaken  as  to  that  execution,  notwith- 
standing the  most  positive  allegations,  his  impressions 
respecting  the  time  when  he  negotiated  for  the  mortgage, 
and  when  Mr.  Bryant  assented  to  that  arrangement, 
may  not  improbably  be  equally  erroneous. 

But,  be  this  how  it  may,  the  result  is,  that,  as  the 
case  now  stands,  the  facts  alleged  in  the  plea  were 
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proved.  The  plaintiff's  case  was,  that  he  substituted  an 
actual  mortgage  for  the  assignment ;  and  not  a  mere 
agreement  to  mortgage,  which  in  itself  was  no  better 
than  any  other  agreement.  If  he  desires  now  to  amend 
that  case,  by  saying  that  there  was  specifically  such  an 
agreement,  and  that  the  agent  accepted  it,  at  or  about 
the  period  stated,  in  lieu  of  the  then  existing  and 
tangible  security,  an  opportunity  ought  to  be  afforded  the 
plaintiff  of  raising  that  issue.  But  then,  what  date  will 
be  ascribed  to  such  acceptance  ?  What  will  be  the 
evidence  of  it  ?  and  if  not  in  writing,  how  could  it  be 
enforced  ?  Such  an  arrangement  must  be  relied  on,  as 
being  itself  (whether  enforceable  or  not)  an  abandonment 
of  the  salary,  both  accruing  and  to  accrue  after  such 
abandonment ; — and  then  one  naturally  asks  why,  if  so, 
the  plaintiff's  order  on  the  Treasury  was  not,  in  testimony 
of  his  restored  right,  forthwith  given  back  to  him  ?  Mr. 
Bryant,  however,  it  was  stated,  is  in  a  neighbouring 
colony ;  and  unexceptional  testimony  may  be  adduced, 
perhaps,  by  his  assistance,  to  sustain  the  plaintiff's 
explanation. 

So  much  for  the  matters  of  fact.  The  next  point  for 
examination  is,  the  finding  of  the  jury  on  the  question  of 
public  benefit.  On  such  a  question — whether  it  was  for 
the  public  benefit,  in  any  given  case,  that  the  particular 
facts  alleged  should  have  been  published, — opinions  may 
reasonably  be  expected  to  differ.  There  can  be  no  demon- 
stration as  to  this.  And  yet,  as  the  reasons  for  or  against 
the  proposition,  in  every  case,mustbe  appreciable  alike- 
supposing  the  capacity  to  be  equal — ^by  aU  right-minded 
men,  and  depend  on  no  deductions  from  evidence,  of 
which  j  uries  are  constitution  ally  though  not  irresponsiblj 
the  judges,  I  conceive  that  a  Judge  of  this  Court  cannot 
disclaim  the  duty,  when  appealed  to  on  a  motion  for  a 
new  trial,  of  forming  and  expressing  a  perfectly  inde- 
pendent opinion,  on  the  propriety  of  the  finding  by  the 
jury.  But,  on  such  a  point,  if  differing  from  them,  I 
would  desire  to  do  so  with  becoming  respect,  and  free 
from  overweening  or  presumptuous  confidence.  Now  the 
grounds  relied  on  in  the  plea,  in  support  of  the  affirmative 
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of  the  proposition  in  this  case,  are  these — that  the  question        1 865. 
of  state-aid  to  religion  (that  is,  I  presume,  of  aflfording  to        la.kg 
*  its  ministers,  or  certain  classes  of  them,  pecuniary  support      „   ^• 
from  the  Treasury),  was  one  of  great  public  interest  and    and  another. 
impoitance,  at  and  long  before  the  time  of  the  publi- 
cation ;  and  that  the  plaintiflF  was  a  member  of  the 
Legislature,  and  as  such,  and  otherwise,  had  been  and 
was  a  prominent  advocate  for  the  abolition  of  that  aid. 
In  other  language,  the  plaintiff  was  a  public  character, 
and  in  an  elevated  position — a  clergyman,  and  a  member 
of  Parliament ;  for  years,  while  occupying  that  position, 
the  strenuous  opponent  of  State  support  to  ministers  of 
religion : — the  continuance  or  abolition  of  that  system,  at 
the  time  of  the  defendants'  publication,  continued  to  be  a 
question  of  great  importance  to  the  community  ;  and  it 
was  for  the  public  interest,  therefore,  that  the  circum- 
stances or  motives  which  led  to,  or  influenced  that  oppo- 
sition, should  be  universally  known. 

That  is  the  main  proposition.  It  is  a  question  of  social 
polity — or  of  ethics,  in  the  larger  sense  of  the  term, — to 
be  determined  irrespective  of  the  other,  but  equally  im- 
portant, question  of  fact ;  that  is,  whether  the  matters 
relied  on  in  exposition  of  the  plaintiffs  motives  are  time. 
And,  upon  that  abstract  question,  I  cannot  hesitate  in  my 
opinion.  Surely,  if  a  distinguished  or  prominent  man 
becomes  the  advocate,  as  a  member  of  the  Legislature  and 
otherwise,  for  the  abolition  of  State  support  to  ministers 
of  religion,  he  moreover  being  himself  one,  and  therefore 
to  all  appearance  adversely  interested,  the  public — who 
may  be  vitally  affected  by  the  measure — have  a  fair  right 
to  inquire,  and  it  is  for  their  benefit  to  be  truly  told,  what 
thatadvocacy  is  really  worth.  In  every  discussion,  doubt- 
less, the  strength  of  argument  is  the  same,  whatever  the 
motives  or  the  interest  of  the  reasoner.  But  in  the  dis- 
cussion of  such  a  question,  as  of  many  others,  personal 
character  and  position  add  weight  to  an  opinion  ;  and  it 
is  beneficial  to  the  public,  therefore,  in  a  view  to  the  for- 
mation of  their  own,  in  such  cases,  to  be  enabled  rightly 
to  appreciate  both. 

The  plaintiff  put  in  evidence  the  report  of  his  address, 
at  the  public  meeting  mentioned  in  the  libel ;  on  which 


294  SUPREME  COURT  REPORTS. 

1865.         occasion,  he  introduced  that  question  of  State-aid  ;  and 
Lakq        eulogised  the  recently  passed  measure,  then  under  con- 
„  ^-  sideration  of  her  Majesty's  advisers  at  home.     In  that 

and  another,  address,  he  appears  to  have  dwelt  on  his  own  exertions  in 
the  cause,  and  to  have  introduced  the  defendants'  news- 
paper, in  connexion  with  them.  It  was  to  these  circum- 
stances, consequently,  we  may  infer,  that  the  libel 
alluded.  Thus : — **  It  was  one  of  the  sayings  of  Lamar- 
tine,  that  every  truth  must  have  its  Calvary ;  and  he 
(Dr.  Lang)  considered  it  a  great  honour  his  fellow- 
colonists  had  done  him,  by  making  him  the  victim  for  the 
establishment  of  this  great  truth  in  Australia,  that  the 
support  of  religion  and  its  ministers  did  not  require  the 
aid  of  the  State."  And  again : — "  Twenty  years  hence 
it  would  scarcely  be  believed,  that,  during  the  struggle 
for  so  long  a  period  in  this  colony,  no  helping  hand  was 
held  out  until  the  eleventh  hour,  when  the  struggle  was 
virtually  terminated,  and  the  great  battle  won ;  and  that, 
as  far  as  that  distinguished  journal  the  Sydney  Morning 
Herald,  and  the  Congregational  bod}'  in  general  were 
concerned,  we  who  were  engaged  during  those  dreary 
years,  here  and  elsewhere,  had  to  fight  as  it  were  single- 
handed  and  alone.'* 

In  my  opinion,  therefore,  the  plea  of  justification — on 
both  points — was  established.  And  since,  upon  the  facts, 
the  verdict  was  demonstrably  erroneous,  I  think  it  our 
duty  to  send  the  case  to  a  second  trial — although,  as  to 
the  question  of  public  benefit,  the  proper  conclusion  is 
confessedly  a  debateable  one.  Itmaybe  said,  that  certain 
passages  in  the  publication  were  not  justified.  But  the 
only  (or  undoubtedly  the  most)  important  of  these  is 
inseparable  from  the  question,  on  which  the  majority  of 
the  jury  so  clearly  miscarried;  and  I  cannot  conceive  it 
to  be  just,  under  such  circumstances,  to  allow  a  verdict 
for  large  damages — founded  on  that  misapprehension— 
to  remain  undisturbed. 

Even  assuming  the  eleven  to  have  been  right,  in  their 
opinion,  that  the  grave  charge  made  was  not  for  the 
public  benefit,  the  same  damages  would  not  have  been 
given,  we  must  suppose,  had  the  jury  thought  that  charge 
a  true  one.     Many  of  them,  moreover,  may  not  im- 
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probably  have  considered,  that  the  publication  of  a  false  1866. 
charge  never  could  be  beneficial ;  and  so,  on  the  assump-  l^wg 
tion  of  its  falsehood,  have  concurred  in  the  opinion.  But,  ^• 

however  this  may  be,  it  is  clear  to  my  apprehension  that  and  another, 
as  on  the  main  point  the  verdict  was  wrong,  it  ought  to 
be  wholly  set  aside,  in  order  that  both  points — and  the 
question  of  damages,  as  dependent  on  them,  but  more 
largely  on  the  former — may  be  re-considered.  I  am 
unable  to  see  the  formal  difficulty  suggested,  that  the  de- 
fendants have  not  specifically  objected  to  the  damages ; 
because,  as  I  understand  the  motion,  if  the  verdict  as  to 
the  facts  be  right,  the  damages  are  not  complained  of. 
I  have  to  report  the  judgment  of  Mr.  Justice  Wise  as 
follows.  A  few  days  before  his  departure  from  Sydney, 
he  sent  me  a  short  note  stating  his  opinion ;  but  his  state 
of  health  was  such,  that  he  could  attempt  no  elaboration, 
and  no  reasons  are  given.  It  was,  however,  after  a  con- 
ference with  both  Mr.  Justice  Hargrave  and  myself,  at 
.-which  our  then  views  of  the  case  were  fully  expressed. 
His  Honor  thinks  that,  as  to  the  facts,  the  verdict  was 
clearly  against  the  evidence.  But,  on  the  second  question, 
he  conceives  that — although  much  doubting  whether  he 
should  have  formed  the  same  opinion — there  ought  not  to 
be  a  new  trial  on  that  point.  His  Honor  observes,  that 
there  was  no  motion  to  disturb  the  verdict  for  excess  of 
damages ;  but  only  because  it  was  against  the  evidence, 
on  the  special  plea — and  that  the  Court  cannot  know,  on 
what  parts  of  the  libel  the  damages  were  given.  I  have 
already  expressed  my  opinion  on  these  points,  with  the 
reasons  for  that  opinion.  But,  as  Mr.  Justice  Hargrave 
agrees  substantially  with  our  colleague — on  the  question 
of  damages,  at  all  events — the  result  is  that  the  verdict 
will  stand,  and  the  rule  obtained  by  the  defendants  be 
discharged  with  costs. 

Hargrave,  J.  I  was  not  a  Judge  of  this  Court  when 
the  rule  nisi  was  granted  upon  which  a  new  trial  has 
been  asked  for  in  this  case,  and  shall  confine  my  remarks 
to  the  arguments  of  the  counsel  in  moving  for  the  rule, 
and  also  to  the  judgment  we  have  just  heard.     I  have 
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read  the  printed  report  of  the  trial,  and  the  various 
documents,  and  I  do  not  discover  the  slightest  ground 
to  interfere  with  the  verdict  of  the  jury.  His  Honor 
then  proceeded  to  examine  the  two  principal  grounds 
taken  by  the  counsel  for  the  defendants — ^namely,  that 
the  jury  were  demonstrably  wrong  on  the  first  issue,  and 
that  they  were  unfit  to  be  trusted  in  regard  to  their  find- 
ing on  the  second  issue.  His  Honor  thought  that  there 
was  a  continuous  fallacy  throughout  the  first  ground  of 
defendants'  argument,  namely,  that  the  jury  found  the 
mortgage  to  have  been  executed  on  3rd  September,  1841. 
The  verdict  was  not  founded  upon  any  particular  date 
as  the  one  upon  which  Dr.  Lang  executed  this  deed. 
The  Judge's  summing  up  and  the  questions,  put  by  him 
to  the  jury,  were  equally  general;  the  whole  of  the  facts 
were  placed  before  the  jury,  and  upon  these  the  jury 
found  that  Dr.  Lang  had  not  "  disappointed  his  credi- 
tors," or  been  guilty  of  that  dishonourable  conduct 
which  had  been  imputed  to  him  by  the  defendants'  libeL 
They  came  to  this  conclusion  upon  the  whole  of  the  evi- 
dence before  them ;  their  finding  was  legitimately  within 
the  scope  of  the  whole  evidence,  and  they  endorsed  their 
verdict  with  very  moderate  damages.  The  jury  cannot 
be  assumed,  therefore,  to  have  found  on  one  particular 
fact  alone.  His  Honor  then  proceeded  to  comment  upon 
the  details  of  the  defendants*  documentary  and  parol  evi- 
dence, more  especially  with  reference  to  the  mortgage 
deed,  the  abstract  of  title,  and  what  was  called  "  the 
model  deed;  "  and  after  stating  that  in  his  opinion  the 
jury  were  quite  right  in  apparently  rejecting  the  parol 
testimony  of  the  defendants'  witnesses  with  reference  to 
the  particular  dates  of  minor  transactions  twenty-five 
years,  as  against  the  written  contents  o{  BryanVsmort- 
gage — and  after  commenting  on  the  detailed  contents  of 
the  defendants'  documents,  especially  the  abstract  of  title 
and  the  "  model  deed,"  as  to  wliich  his  Honor  wholly 
disagreed  from  the  conclusions  arrived  at  by  the  Chief 
Justice — his  Honor  stated  that,  upon  the  facts  in  evi- 
dence before  the  jury  on  the  first  issue,  his  Honor  was 
quite  satisfied  that  the  verdict  of  the  jury  was  right 
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Upon  the  second  issue,  that  the  publication  of  these 
matters  was  for  the  public  benefit,  his  Honor  said,  in 
my  opinion  the  jury  were  right  in  their  finding  upon 
this  issue  also,  because  it  cannot  be  fair  to  require  men 
to  preserve  exact  dates  of  such  negotiations  and  pecu- 
niaiy  arrangements  for  so  many  years.  It  cannot  be 
useful  to  hunt  up  attorneys'  offices  for  these  materials 
after  twenty -five  years'  silence  of  the  creditors,  and  no 
accusations  meantime  from  any  other  person.  Even  if  I 
were  not  able  to  point  out  the  fatal  en*oi*s  in  the  evidence, 
to  which  I  have  directed  attention,  I  should  think  the 
jury  were  clearly  right.  The  reason  is  plain  and  manifest. 
It  is  this  :  if  we  are  to  have  our  properties  protected  by 
the  Statute  of  Limitations,  are  we  not  to  have  our  honour 
preserved  ?  As  an  Irish  Judge  once  said,  "  time  mows 
down  with  relentless  scythe  all  our  evidences  of  title. 
Parchments  fade,  and  writings  become  illegible,  but  the 
common  sense  of  all  nations  raises  up  statutory  periods 
of  time,  beyond  which  titles  cannot  be  impugned."  So 
also  with  our  characters  and  our  honour,  and  the 
character  and  honour  of  those  who  are  dead  and  gone. 
Is  Dr.  Laiig*8honour  to  be  dependent  on  his  recollection 
or  on  any  other  person's  recollection  of  a  particular  date  ? 
So  far  from  thinking  the  damages  in  this  case  small,  I 
feel  no  hesitation  in  saying  that,  if  I  had  been  on  that 
jury,  I  should  have  given  Dr.  Lang  every  farthing  of 
the  damages  he  asked  for.  The  w^ay  in  which  his  vene- 
rated character  was  held  up  to  scorn  in  a  public  news- 
paper of  large  circulation  here  and  in  England,  such  as 
this,  fully  entitled  him  to  very  heavy  damages.  It  is  to 
me  clear  and  indisputable  that  the  verdict  of  the  jurj' 
was  perfectly  right  upon  both  points. 
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December  1.  The  Queen  against  Dickson  and  another  (a). 


The  prisoner 
being  indicted 
for  stealing 
and  receiving 
certain 
horses,  was 
acquitted  of 
the  stealing, 
but  found 
guilty  of 
receiving. 
After  the  ver- 
dict of  guilty 
had  been  pro- 
nounced and 
minuted  by 
the  clerk,  the 
jury  said  that 
they  recom- 
mended the 
prisoner  to 
mercy,  on  the 
ground  that 
they  thought 
that  she  be- 
lieved herself 
to  have  some 
claim  to  the 
property. 
The  Court 
held  that 
under  the  cir- 
cumstances 
the  verdict 
was  wrong, 
and  that  uie 
prisoner 
ought  not  to 
have  been 
convicted. 

Practice  as 
to  the  amend- 
ment of  a 
criminal  case 
reserved 
under  the  13 
Vic,  No.  8. 


T^HE  prisoners,  together  with  one  Gaven,  were  tried 
before  Hargrave,  J.,  in  October,  on  an  information 
for  stealing  cei*tain  race-horses.  There  was  also  a  count 
for  receiving.  Gaven  was  acquitted.  It  appeared  that 
while  the  horses  in  question  were  being  exercised,  they 
had  been  seized  by  the  prisoners  ;  the  jockeys  made  to 
dismount ;  the  equipments  of  the  horses  stripped  off  and 
thrown  down,  and  the  horses  themselves  led  away. 
They  were  then  locked  up  and  painted.  It  was  also 
shown  that  enquiries  for  the  missing  animals  had  been 
made  by  the  police,  and  that  the  prisoners  had  denied 
that  they  were  in  their  possession.  It  appeared  that  the 
horses  had  formerly  belonged  to  the  prisoner  Dickson, 
and  that  she  still  claimed  them  as  her  property,  and 
that  she  had  dix'ected  what  had  been  done  for  the 
pm^DOse  of  obtaining  possession  of  them. 

It  appeared  that  after  the  verdict  of  guilty  of  receiving 
the  horses  had  been  pronounced,  the  prisoners  being  ac- 
quitted of  stealing  them,  and  had  been  minuted  by  the 
clerk,  the  jury  said  that  they  recommended  the  prisoner 
Dickson  to  mercy,  on  the  ground  that  she  believed  her- 
self to  have  some  claim  to  the  property.  The  prisoner's 
counsel  thereupon  submitted  that  the  verdict  returned 
by  the  jury  was  equivalent  to  a  verdict  of  acquittal,  and 
that  the  Judge  ought  so  to  direct  it  to  be  entered,  or  to 
direct  the  jury  to  retire  and  reconsider  their  verdict. 
The  question  for  the  consideration  of  the  Court  was 
whether  that  statement  of  the  jury  did  not  amount  to  a 
verdict  of  acquittal ;  and  that,  therefore,  the  jury  ought 
thereupon  immediately  to  have  been  so  told. 


Isaacs,  for  the  prisoner, 
should  be  amended. 


iirst  asked  that  the  case 


{a)  Before  Skphaif  C.  J.,  Checl-e,  J.,  and  Fauceit,  J. 
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Per  Curiam.  Where  a  ease  appears  on  the  face  of  it, 
or  upon  the  argument,  to  be  imperfectly  stated,  it  will 
be  remitted  to  the  Judge  before  whom  the  trial  took 
place  for  his  amendment.  Where  it  is  suggested  that 
the  case  is  wrongly  stated,  either  by  something  having 
been  omitted  which  ought  to  have  been  inserted,  or 
something  inserted  which  ought  not  to  have  been  in- 
serted, we  are  clearly  of  opinion  that  the  proper  course 
is  to  apply  in  the  first  instance — it  may  be  on  affidavits 
— to  the  Judge  who  tried  the  case ;  and  the  Judge  is 
entitled  to  say  that  he  adheres  to  the  case  as  stated  ;  and 
in  such  case  the  Court  must  take  his  statement  as  final. 
The  Court  must  take  the  facts  from  the  Judge  who  is 
the  proper  person  to  state  them. 

The  Court  then  called  on  the  counsel  for  the  Crown  to 
support  the  conviction. 

Butler  for  the  Crown.  Whatever  ground  there  may 
be  for  a  recommendation  for  pardon,  it  is  submitted  that 
the  circumstances  are  no  ground  in  point  of  law  for  the 
objection.  For  the  recommendation  to  mercy  is  no  part  of 
the  verdict  in  any  case.  It  is  submitted  that  the  words  of 
Lord  CampbeU,  in  Trebilcock's  case  (a),  are  in  point.  "  I 
am  not  aware  that  what  a  jury  may  say  in  recommending 
a  prisoner  to  mercy,  is  to  be  taken  as  any  part  of  the 
verdict."  In  that  case  the  prisoner  with  whom  a  plate 
chest  full  of  plate  was  deposited  for  safe  custody,  broke 
it  open,  and  pledged  the  plate  for  a  sum  which  he  could 
not  repay.  The  jury  found  him  guilty  of  stealing  the 
plate,  but  recommended  him  to  mercy,  on  the  ground 
that  they  believed  he  intended  ultimately  to  return  the 
property.  The  Court  supported  the  conviction.  In 
Crawshaw^s  case  {h)  the  jury  returned  a  verdict  of  guilty, 
but  recommended  the  prisoner  to  mercy,  on  the  ground 
that  perhaps  he  did  not  know  that  he  was  acting  con- 
trary to  law ;  and  the  Court  considered  the  verdict  as 
perfectly  valid  nevertheless.  These  authorities  show 
that  the  verdict  and  recommendation  are  distinct,  and 
one  does  not  qualify  the  other.     He  also  referred  to 

(a)  1  Dears,  k  B.  675  :  27  L.  J.  M.  C.  108. 
(6)  Bell,  C.  C.  803 :  30  L.  J.  M.  C.  58. 


1865. 
The  Queen 

V, 

Dickson 
and  another. 
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1865.         Reg.  V.  Meany  (a).    Biit  further,  it  must  on  the  special 

The  Queen     case  be  taken  that  there  was  a  larceny  by  some  person; 

^-  and  if  so,  this  prisoner  may  have  imagined  that  she  had 

and  another.    "  some  claim"  to'the  animals,  and  yet  have  been  guilty 

of  receiving.     The  Comi;  will  endeavour  to  make  the 

recommendation  consistent  with  the  verdict. 

Stephen,  C.  J.     If  the  jurj'  rightly  or  not  were  of 
the  opinion  that  the  prisoner  Dtc Arson  believed,  when  she 
received  the  horses,  that  she  had  some  claim  to  them, 
she  could  not  have  been  lawfully  found  by  them  guilty 
of  felony ;  and  the  legal  conclusion,  which  the  jury  drew 
from  the  circumstances  of  concealment,  denial,  &c.,  that 
there  was  a  felonious  receiving,  was  therefore  wrong.   It 
may  be  that  this  fact  of  the  prisoner  Dickson  believing 
herself  to  have  some  claim,  led  the  jury  to  acquit  her  of 
the  stealing ;  for  that  she  took  the  horses,  there  is  no 
manner  of  doubt  whatever.     But  having  acquitted  the 
prisoner  of  larceny,  the  jury  were  equally  bound  to  have 
acquitted  her  on  the  same  gi'ound  of  the  felonious  re- 
ceiving also.     The  conviction  was  consequently  wrong, 
and  it  is,  therefore,  unnecessaiy  to  consider  whether,  in 
point  of  form,  the  jury  ought  to  have  been  told  to 
reconsider  their  verdict,  or  whether  their  verdict  already 
pronounced  was  in  eflfect  one  of  acquittal,  arid  so  that 
the   Court  ought    to   have    directed  it  to  be  entered 
at   once    as   such.     We  all  are  of  opinion  that  the 
verdict   and    the    recommendation    having   been  tmo 
flatu,  the  latter  ought  to  be  considered  by  us.     Great 
reliance    has   been   placed  on   what   Lord    Cainpbdl 
said  in  Trebilcock's  case,  to  the  effect  that  the  recom- 
mendation ought  not  to  be  considered  as  any  part  of  the 
verdict.     But  in  that  same  case  the  Court  went  on  to 
consider  the  point,  and  to  show  that  the  conclusion 
drawn  by  the  prisoner's  counsel  was  unfounded.    So 
also  in  Craicshaw's  case  in  1860,  the  Court  took  the  re- 
commendation into  their  consideration,  and  says  that  it 
did  not  invalidate  the  verdict,  because  ignorance  of  a 
statute  is  no  excuse  if  the  statute  is  violated.     I  think, 

(a)  32  L.  J.  M.  C.  24. 
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therefore,  it  is  our  duty  to  see  what  the  jury's  verdict         18^5. 
meant ;  and  it  is  quite  clear  to  my  mind  that  no  other     The  Queen 
would  satisfy  their  finding  than  a  verdict  of  acquittal.        dickson 

and  another. 
Cheeke,  J.  The  jury  have  found  the  prisoner  guilty, 
and  recommended  her  to  mercy,  on  the  ground  that  she 
believed  herself  to  have  some  claim.  But  if  there  was 
any  claim  of  right  there  could  be  no  stealing,  and  there- 
fore no  receiving  of  property  feloniously  stolen. 

Faucett,  J.  The  prisoner  Dickson  was  charged  with 
specific  acts  of  larceny  and  receiving.  It  is  plain  that 
she  was  present  at  the  act  charged  as  larceny,  guiding 
and  directing  what  was  being  done.  There  was  evidence 
enough  to  support  a  verdict  of  guilty,  if  the  jury  had 
chosen  so  to  find.  But  the  jury  acquit  her  of  larceny, 
and  therefore  they  must  have  considered  that  in  what  she 
did  she  was  not  actuated  by  any  felonious  intent.  If  she 
was  not  guilty  of  stealing  these  animals,  how  can  she  be 
guilty  of  receiving  them  having  been  feloniously  stolen  ? 
It  seems  to  me  that  they  returned  as  their  verdict  that  she 
was  guilty  of  receiving,  with  a  rider  showing  that  they 
must  have  been  mistaken  in  that  verdict.  For  if  she 
believed  that  she  had  some  claim,  she  could  not  have 
had  the  felonious  intent. 

Prisoner  discharged. 
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December  16.        In  the  matter  of  an  arbitration  between  Warby 

and  Rose  (a). 

A  submission  llTARTINj  Q.  C,  moved  to  set'aside  the  award  in  this 
8tated\hatTt  case,  on  the  ground  amongst  others  that  the  arbi- 

was  agreed        trators  had  failed  to  award  who  should  pay  the  costs  of 

that  certain  .  .  . 

disputes  be-      preparing  and  executing  the  submission,  and  a  duplicate 

^^hov^dhe     ^^^^^^f-     -^.s  to  this  they  made  no  award.     They  also 

referred  to        made  none  as  to  the  costs  of  the  reference,  except  that 

teitors  ttierein  ^^^^  should  pay  all  his  own  and  their  charges  for  the 

named,  and  it   award,  which  they  fixed  at  a  stated  sum. 

was  amongst  .-,,  ,      .     .  -  .  .  it  i 

other  things  The  Submission,  after  reciting  that  disputes  and 

agreed  that  differences  had  arisen  between  Rose  and  Warhy,  respect- 
preparing  and  ing  the  liability  of  the  latter  to  erect  certain  premises  at 
Sn^e^a^d'  ^^^^g^  ^agga,  stated  that  it  was  agreed  for  the  final 
a  duplicate  ending  of, all  such  disputes  that  the  same  should  bere- 
be^n^the  dis-  ferred  to  certain  arbitrators  therein  named ;  and  it  was 

cretion  of  the  amongst  other  things  agreed  that  the  costs  of  preparing 
saidarbitra-  ,     °  .         ,  .  ,       ,.  ,        -.      ^  i  f 

tors.    The        and  executing  the  said  reiei'ence  and  a  dupucate  thereof 

award  ad-         should  be  in  the  discretion  of  the  said  arbitrators. 

judged  that 

B.  should  pay       The  award,  after  determining  the  question  of  damages, 

of  fifteen  adjudged  that  Rose  should  "pay  the  sum  of  fifteen 

guineas,  being  guineas,  being  the  costs  of  the  arbitrators  in  making 
the  aibitrators  their  award,  and  that  he  shall  bear  all  his  own  costs  and 
in  making  expenses  in  relation  thereto  ;  "  but  did  not  make  any 
and  that  he*  award  respecting  the  costs  of  preparing  and  executing 
auTis  own  ^'^^  Said  reference  and  a  duplicate  thereof. 
costs  and  ex-  Rose's  affidavit  stated  that  the  reference  and  a  dupli- 
TClation"  cate  thereof  were  prepared  and  witnessed  by  his  attorney, 

tliereon.    The  ;jjj,^  Miller .  whom  he  had  paid  for  the  same  :  and  there- 
Court  set  ,  .         1    ,.  .       1.         .  , 
aside  the          fore,  he  continued,  "  m  directing  me  to  bear  my  own 

**^und  tha^t^^    costs,  the  said  award  virtually  directed  me  to  pay  such 

the  arbitrators  costs  of  preparing  and  executing  the  said  reference." 
had  not  deter- 
mined by  Blake  showed  cause.     It  is  submitted  that  Warby 

whom  the         cannot  complain  of  the  not  determining  the  costs  of  the 
costs  of  pre- 
paring and  executing  the  reference  and  a  du2»licate  thereof  should  be  paid. 

[a)  Before  Stephen,  C.  J.,  Hargravr,  J.,  and  Cheekc,  J. 
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submission.     The  whole  expense  was  incurred  by  Rose^        1865. 
and  he  asks  nothing  for  this,  as  he  states  in  his  affidavit,  in  the  matter 
The  inference,  from  the  silence  of  the  award,  is  that  each       ,  ?L"^^ 

'  '  arbitration 

party  is  left  to  pay  his  own  costs  throughout,  except  the       between 

costs  of  the  award,  which  are  to  be  paid  by  Rose  alone.         R^Jp*" 

Martin  in  reply.  As  to  the  costs  of  preparing  and 
executing  the  submission,  there  may  have  been  and  there 
were  other  costs  besides  the  mere  preparation  of  the 
document.  On  this  portion  of  the  reference  the  award  is 
silent,  and  therefore  is  bad.  There  is  nothing  to  show 
that  if  this  point  had  been  considered  by  the  arbitrators 
they  would  not  have  given  these  costs  to  Warby. 

Stephen,  C.  J.  As  the  arbitrators  have  omitted  to 
decide  a  matter  submitted  to  them,  the  award  must  be 
set  aside.  They  had  power  to  determine  by  whom  and 
to  whom  the  costs  should  be  paid  of  preparing  and  exe- 
cuting the  submission.  They  have  not  done  this,  and 
the  Court  cannot  tell  what  the  amount  may  be.  In  this 
respect  the  award  is,  in  my  opinion,  and  I  say  it  with 
great  regret,  fatally  bad.  The  award  must  be  set  aside 
without  costs. 

Hargkave,  J.,  and  Cheeke,  J.,  concurred. 
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November  27.  Ex  2^(^rt€  BraDLEY   (a). 

When  upon    TpOSTER  moved  to  make  absolute  a  rule  for  a  pro- 
not  appearing  Mbition  granted  on  the  29th  of  August,  to  restrain 

*t^k^  the  District  Court  Judge  of  Sydney,  the  registrar,  and 

nnderthe63rd  the  plaintiff,  in  the  case  of  Love  v.  Bradley,  from 
District^Court  ^^^^^  proceeding  in  the  said  action.  In  the  sittings  of 
Act,  the  the  Metropolitan  District  Court  in  July,  the  plaintiff  not 

end^anda  ^  being  present,  the  case  was  struck  out.  Afterwards,  the 
I^istrict  Court  plaintiff  asked  the  Judge  to  restore  the  case  to  the  list, 
jurisdiction  to  ^^^  this  application  was  refused.  In  the  sittings  in 
^t  r^e^ijT  August,  the  plaintiff  applied  to  another  Judge  of  the 
struck  out.  same  District  Court  to  restore  the  case,  and  this  appli- 
cation was  granted.  The  question  is,  whether  that 
Judge  had  jurisdiction  to  make  the  last  mentioned  order? 
or  whether  the  case  by  being  sti*uck  out  was  not  at  an 
end  ?  It  is  submitted  that  the  case  was  at  an  end,  and 
that  the  striking  out  was  not  merely  from  the  cause  list, 
but  from  the  minute  book  which  is  the  only  record  or  entry 
of  the  case.  In  August  the  Court  had  no  jurisdiction  oyer 
the  case  at  all.  There  is  no  provision  in  the  statute 
enabling  the  case,  when  once  struck  out  under  the  68rd 
section,  to  be  restored ;  and  unless  empowered  by  statute, 
inferior  Courts  cannot  even  grant  new  trials;  Great 
Northern  R.  Co.  v.  Mossop  (fc).  In  that  case  a  pro- 
hibition issued,  because  a  county  Court  Judge,  after  he 
had  once  heard  and  disposed  of  an  application  for  a  new 
trial,  re-heard  the  case  at  a  subsequent  Court.  Jones  v. 
Jones  (c)  was  referred  to.  On  the  face  of  the  minute 
book  the  entry  is  that  the  plaintiff  did  not  appear,  and 
the  case  was  struck  out.    It  is  submitted  that  the  minute 

(a)  Before  Steplicn,  C.  J.,  Cheeke,  J.,  and  Faiicett,  J.  The  «» 
had  been  already  argued  before  Hargravc,  J.,  and  Cheeke^  J, ;  but 
judgment  had  not  been  delivered,  althougli  there  had  been  an  inti- 
mation of  opinion  in  favour  of  the  application.  The  respondent 
asked  that  the  point,  which  was  an  important  point  of  practice, 
might  be  re-argued  before  three  Judges.  It  may  be  added  that  the 
same  application  had  been  made  in  Chambers  before  ITarffrave,  J.t 
and  was  refused. 

{b)  17  C.  B.  138.  (c)  5  D.  &  L,  628. 
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book  and  not  the  plaint  book  is  the  record,  and  that  the         1865. 
entr}'  in  the  minute  book  is  conclusive  tliat  the  case  is  at       Ex  partiT" 
an  end.     No  inconvenience  can  arise  from  so  construing      Bradley. 
the  63rd  section,  as  b}^  the  65th  the  Judge  can  grant 
time,  or  adjourn  the  trial  upon  such  terms  as  he  may 
think  fit.     The  46th  and  71st  sections  of  the  Act,  and 
rules  5  and  8,  were  referred  to. 

Darky  showed  cause.  First,  the  case  has  not  been 
lawfully  struck  out,  under  the  63rd  section  of  the  Dis- 
trict Courts  Act.  [StepheUy  C.  J.  But  the  minute 
book  so  states  the  judgment.]  It  is  submitted  that  the 
words  "struck  out"  have  no  more  stringent  or  other  mean- 
ing than  the  same  words  in  the  Supreme  Court  Practice, 
and  merely  mean  struck  out  from  the  cause  list.  The 
decision  in  Great  Northern  JB.  Co,  v.  Mossop  does  not 
apply  ;  for  in  that  case  the  application  had  been  fully 
heard,  and  the  matter  was  res  judicata.  But  here  the 
attempt  is  being  made  to  prevent  nny  hearing  at  all. 
Can  it  be  supposed  that  the  plaintiflF  was  meant  to  be 
put  to  a  new  action,  and  all  the  expense  of  one  and  the 
loss  of  time  thereby  caused  ?  The  cause  is  only  struck 
out  from  the  minute  book,  and  not  from  the  plaint  book. 
But  it  is  submitted  that  the  latter  only  is  the  record  book. 

Foster  replied. 

Stephen,  C.  J.  I  am  of  opinion  that  the  prohibition 
must  go.  After  the  striking  out  of  the  case  in  the 
month  of  July,  the  Court  in  August  had  no  jurisdiction, 
simply  because  the  action  was  at  an  end.  The  63rd 
section  provides  what  is  to  be  done  when  the  plaintiff 
does  not  appear.  When  the  defendant  appears,  but 
does  not  admit  the  demand,  the  Judge  may  give  him  the 
costs  of  the  day — to  recover  which  the  defendant  would 
be  entitled  to  bring  a  separate  action.  But  he  does  not 
get  the  costs  of  the  action,  as  in  the  case  of  a  nonsuit. 
Why  should  there  be  this  provision  as  to  costs,  if  the 
action  was  to  go  on?  For  if  the  action  went  on,  these 
costs  could  have  been  taken  into  consideration  on  the 
taxation.  Why  should  the  defendant  bring  a  separate 
u— 4 
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Ex  parte 
Bradley. 


action  for  the  costs,  unless  it  was  supposed  that  by  being 
struck  out  the  case  was  at  an  end  ?  The  rules  provide 
that  there  shall  be  a  plaint  book ;  this  book  contains  a 
record  of  what  occurs  before  the  trial.  But  the  record 
or  quasi  record  of  what  occurs  at  the  trial  is  contained  in 
the  minute  book.  As  the  respondent  Love  has,  by  his 
opposition,  rendered  a  second  argument  necessary, 
although  he  was  told  the  Judges  were  against  him  on  the 
first  argument,  he  must  pay  the  costs  of  such  second 
argument.     There  will  be  no  costs  of  the  first  argument. 

CiiEEKE,  J.,  and  Faucett,  J.,  concurred. 


HiNKLE  and  wife  against  Schonbein. 


*JC1JECTMENT.     The   plaintiffs  title   at  the  trial 
before    Cheeke,  J.,  in  July,  1865,   was  founded 


A  notice 
signed  by  the 
pkintifTs 

^n«  on  the   ^^V^^  *  grant  from  the  Crown  to  the  female  plaintiff  after 

defendant    to  her  marriage,  in  consideration  of  monev  paid  by  the 

to"be*a^copy  plaintiff,  her  husband.     After  the  plaintiffs  case  was 

of  a  convey-  closed,  the  defendant  tendered  in  evidence  a  notice  to 
ance     **made       _.        .         __        ,         !..«-         ,  .-.        ,^ 

between  J.  P,  admit.  Signed  by  the  plaintiffs  attorney,  notifying  that 

^^rt^^Mid^  the  ^^  plaintiffs  proposed  to  adduce  in  evidence  at  the  trial 

defendant  of  the  Several  documents  thereunder  specified,  and  that  the 

orig^naUn*^*  same  might  be  inspected,  &c.,  calling  on  the  defendant  to 

the  possession  admit,  that  "  such  of  the  said  documents  as  are  specified 

defendant,"  is  to  be  originals  were  respectively  written,  signed,  or 

some  evi- 
dence for  the 
jury  of  the 
existence  of  an 
executed  con- 
vej'ance  to 
the  effect 
mentioned. 

A  husband 
takes    a   free 


executed,  as  they  purport  respectively  to  have  been,  and 

that  such  as  are  specified  as  copies  are  true  copies,"  tic. 

There  were  then  enumerated  in  the  notice — 1.  a  Crown 

grant  to  the  female  plaintiff;  2.  a  demand  of  possession; 

3.  copy  of  a  writ  of  execution  "  issued  out  of  the  District 

Court,  holden  at  Grafton,  by  one  Thomas  Fisher,  against 

hold   inte'rest  the  lands  tenements  and  hereditaments  of  the  above 

'oint^^livos  of  ^*™^^  plaintiff,  Gaspar  Hinkle,  and  signed  by  Janm 

himself  and  Page,  as  Registrar  of  the  said  Court,  holden  at  Grafton," 
liis  wife  in 

land  granted  by  the  Crojvn  to  the  wife  after  her  marriage,  in  consideration  of  money 
paid  by  the  husband,  and  such  interest  can  be  seized  and  sold  under  an  execution 
against  the  husband  under  the  7Sth  and  79th  sections  of  the  District  Court  Act, 
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HiNKLE 

and  wife 


dated^  &c. — the  original  in  the  possession  of  James  Page,        1865. 

Registrar  of  the  District  Court,  holden  at  Grafton;  4. 

copy  of  an  indenture  of  conveyance  or  bargain  and  sale 

of  the  land  and  premises  in  dispute  between  the  parties    Schonuein. 

in  this  action,  made  between  James  Page,  as  Registrar 

of  the  District  Court  holden  at  Grafton,  of  the  one  part, 

and  the  above  named  defendant  of  the  other  part — 

original  in  the  possession  of  the  above  named  defendant. 

The  learned  Judge  rejected  the  evidence ;  and  the  jmy 

having  found  a  verdict  for  the  plaintifiF, 


Rogers  now  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  notice  was  receivable  as  an  admission 
by  the  plaintiffs  of  the  existence  of  the  documents 
specified  in  the  notice,  and  of  the  contents  thereof. 

Darley,  for  the  plaintiff,  now  showed  cause.  The  ques- 
tion is  whether  a  notice  signed  by  the  plaintiffs'  attorney, 
calling  on  the  defendant  to  admit  a  paper  to  be  a  copy 
of  a  **  conveyance  made  between  J.  P.  of  the  one  part, 
and  the  defendant  of  the  other  part ;  original  in  the 
possession  of  the  said  defendant,"  is,  or  is  not  some 
evidence  for  the  jury  of  the  existence  of  an  executed 
conveyance  to  the  effect  mentioned.  It  is  submitted 
that  it  affords  no  such  evidence.  The  admission  in  Holt 
V.  Squire  (a),  where,  in  an  action  against  the  acceptor 
of  a  bill,  his  attorney  had  served  notice  on  the  plaintiff, 
to  produce  all  papers  relating  to  the  bill  declared  upon, 
"  which  said  bill  '*  the  notice  went  on  to  state,  "  was 
accepted  by  the  said  defendant  '*  was  an  admission  of  a 
specific  fact,  namely,  of  its  acceptance.  So  in  Marshall 
V.  Cliff  (b)y  the  undertaking,  which  was  as  follows — "I 
hereby  undertake  to  appear  for  Messrs.  T.  and  Af.,  (the 
plaintiffs)  joint  owners  of  sloop  Arundel,  &c.,"  was  an 
equally  specific  admission  of  ownership.  But  here  there 
was  nothing  said  as  to  the  execution  of  this  document. 
But  in  the  next  place,  if  it  were  otherwise,  yet  the  con- 
ve^'ance  (it  having  been  from  the  registrar  of  a  District 
Court,  under  the  79th  section   of  the  District  Courts 


August  28. 


December  6, 


(a)  Ry.  k  Mood.  282. 


(A)  4  Camp.  133. 
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1865.         Act)  should  have  been  shown  to  have  been  duly  regis- 

HiNKLE       tered.     That  section  provides,  that  no  such  deed  of 

and  wifo       bargain   and  sale   (executed  by  the  registrar)  "  shall 

ScHONBEiN.     operate  and  be  effectual "  as  a  conveyance  of  the  estate, 

right,  title,  and  interest  of  the  person  named  in  the  .A. 

/a.,  "  until  the  same  shall  have  been  duly  registered  in 

the  proper  office  for  the  registration  of  deeds,  and  be  in 

the  index  book  thereof,  in  the  name  of  the  person  whose 

interest  in  such  lands  and  hereditaments  is  intended  to 

be  thereby  conveyed."      But  it  is  also  submitted  that 

such  a  conveyance  on  a  ji,  fa,  could  not  convey  the 

wife's   estate.       The   Crown  grant  was  to   her  after 

marriage,  in  consideration  of  money  paid  by  the  pbdntiff, 

her  husband.     This  was  in  law  good  as  a  seisin  in  her. 

The  same  words  in  a  conveyance  to  husband  and  wife, 

which  would  make  a  joint  tenanc}^  in  other  persons,  gives 

the  entirety  to  them,  and  the  husband  as  against  her 

cannot  pass  any  right,  title,   or  interest.      The  wife 

cannot  be  a  trustee  for  her  husband,  therefore  she  is  no 

trustee  at  all,  and  therefore,  where  there  is  a  purchase 

by  the  husband  in  the  name  of  his  wife,  the  presumption 

exists  that  it  is  intended  as  an  advancement  to  her  alone. 

The  money  is  an  advancement  to  the  wife.     In  Kingdom 

V.  Bridges  (a),  a  married  man  purchased  a  walk  in  a 

chase,  and  took  the  patent  to  himself  and  his  wife,  and 

J,  S.  for  their  lives  and  the  life  of  the  longest  hver  of 

them.     And  the  Lord  Chancellor  held  that  this  should 

be  presumed  an  advancement  and  provision  for  the  wife. 

And  the  same  point  is  decided  in  Back  v.  Andrew  (h). 

He  referi'ed  to  Robertson  v.  Norris  (c),  Devoy  v.  Detoii 

(rf),   Co.  Litt.  187  6.  ;  1  Cru.  Dig.  402,  and  1  Ro. 

Abr.  271. 

Stephen  contra.  All  freeholds  of  wliich  the  wife  is 
seized  at  the  time  of  the  maiTiage  or  afterwards,  are  by 
law  vested  in  the  husband  and  wife,  during  the  coverture, 
in  right  of  the  wife .  During  their  j  oint  lives  the  husband 
is  entitled  to  the  profits,  and  has  the  sole  control  over  it. 

(a)  2  Vera.  67.  {h)  2  Vern.  120. 

(0  11  Q.  B.  916.  (,d)  26  L.  J.  Ch.  290. 


CASES  AT  LAW, 

Steph.  Conim.  (a).  This  is  a  different  case  from  that  of 
a  joint  estate  in  the  husband  and  wife.  If  this  land  had 
been  purchased  by  a  third  person  in  the  wife's  name,  the 
hnsband  would  clearly  have  had  a  life  estate  in  the 
property.  Why  not  now  ?  If  the  land  had  descended 
to  her,  the  case  would  be  the  same.  Why  not  also  in  a 
case  like  this  ?  As  to  advancement,  that  consideration 
had  nothing  to  do  with  the  question.  The  advancement 
means  merely  that  after  the  husband's  death  the  land 
will  be  hers,  and  not  belong  equitably  to  the  representa- 
tive of  the  husband.  He  referred  to  Glaister  v. 
Heiver{b). 

Stephen,  C.  J.  I  am  clearly  of  opinion  that  the 
notice  to  admit  was  some  evidence  for  the  jury  of  the 
existence  of  an  executed  conveyance  to  the  effect 
mentioned  in  the  notice.  It  was  for  the  jury  to  decide 
whether  it  was  or  was  not  suflBcient. 

I  am  also  of  opinion  that  the  male  plaintiff  was  and  is 
(irrespective  of  the  sale  under  the  execution)  seized  of 
the  estate  during  hfe  wife's  life,  and  that  estate,  assuming 
the  sale  to  have  been  established,  was  and  is  by  such  sale 
transferred  to  and  vested  in  the  purchaser,  that  is,  the 
defendant.  If  the  law  were  otherwise,  a  man  by  pur- 
chasing land  in  his  wife's  name  would  be  able  to  defeat 
his  creditors. 

Cheeke,  J.,  and  Faucett,  J.,  concurred  (c). 
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1865. 


H  INKLE 

and  wife 

V. 
Sen  ON  BE  IX. 


(a)  2  vol.  274,  (b)  8  Ves.  199. 

(c)  See  Greaieley*s  case,  8  Rep.  71  b  ;  Doe  t.  Parrot,  5  T.  R.  654  ; 
Green  v.  Ki7ig,  2  Bl.  Rep.  1211. 
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December  1.      GoLDiNG  and  another  against  Humble  and  another. 


In  an  action 
for  an  in- 
fringement of 
a  patent,  the 
invention  of  a 
gold  amalga- 
mator, with  a 
count  in 
detinue  for 
the  machine, 
a  Judge  had 
granted  ex 
jxirte  an  in- 
junction, 
under  the 
Common  Law 
Pfocedure 
Act,  restrain- 
ing the  de- 
fendants from 
using  the 
machine.     On 
motion  to  dis- 
solve the  in- 
junction— the 
defendants' 
case  being 
that  they  pur- 
chased the 
machine  from 
a  third  person 
authorised  by 
the  plaintiffs 
to  sell  it — the 
Court  dis- 
solved the  in- 
junction, on 
the  ground 
that  whether 
it  was  an  in- 
fringement of 
a  patent  or 
not,  it  was 
not  a  case  for 
an  injunction. 

December  15. 


TITARTIN,  Q.  C,  moved  for  and  obtained  a  rule  to 
dissolve  an  injunction  granted  under  the  47th 
section  of  the  Common  Law  Procedure  Act  of  1857  (a), 
by  Hargrave,  J. ,  in  Chambers,  restraining  the  defendants 
fi'om  using  a  certain  engine  for  extracting  gold,  &c., 
from  ores. 

An  action  had  been  brought  for  the  infringement  of  a 
patent  right,  the  invention  of  a  gold  amalgamating 
machine,  granted  by  the  Governor,  under  the  16  Vic, 
No.  24,  to  the  plaintiffs.  There  was  also  a  count  for  the 
detention  of  such  a  machine. 

The  defendants'  case  was  that  they  had  purchased  the 
machine  in  question  from  one  Minehan,  with  whom  it 
had  been  left  by  the  plaintiffs  as  collateral  security  for 
certain  advances  made  to  them  by  Minehan,  and 
that  the  latter  had  authorised  the  sale  in  case  of  non- 
payment. The  defendants  did  not  claim  any  right  to 
use  the  invention,  or  to  imitate  it. 

The  plaintiffs  admitted  some  of  the  advances,  but 
denied  that  Minehan  had  any  lien  over  the  machinery, 
or  any  authority  to  sell  it. 

Martin,  Q.  C,  and  Salamons  now  moved  to  make 
the  rule  absolute.  It  is  submitted  that  the  injunction 
ought  not  to  have  been  granted  ex  parte.  The  proper 
practice  is  to  grant  a  rule  to  show  cause  only  in  the  first 
instance ;  Gittens  v.  Symes  (6).  The  present  case  is 
merely  a  dispute  about  the  property  in  the  particular 
machine,  and  is  not  a  proper  one  for  an  injunction.  The 
Court  cannot  issue  an  injunction  ordering  the  defendants 
not  to  detain  this  machine,  for  the  right  to  detain  is  the 
specific  point  to  be  tried.  This  injunction  enjoins  the 
defendants  not  to  use  property  which  they  claim  as 
their  own. 


(a)  20  Vic,  No.  31. 


{h)  15  C.  B.  862. 
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Buder  showed  cause.  Gittens  v.  Symes  only  shows 
the  practice  which  the  Court  of  Common  Pleas  have 
thought  fit  to  adopt.  He  referred  to  May  all  v.  Higbey  (a) . 
It  is  submitted  that  this  is  a  patent  of  a  particular 
subject  matter — of  a  particular  machine  which  the  plain- 
tiffs have  an  exclusive  right  to  use. 

Salajnons,  in  reply,  referred  to  Cai-nes  v.  Neshitt  (i). 

Stephen,  C.  J.  I  am  of  opinion  that  the  injunction 
ought  to  be  dissolved.  Assuming  this  to  be  a  case  of 
the  infringement  of  a  patent,  which  in  my  opinion  is 
doubtful,  it  is  not  a  case  in  the  exercise  of  a  sound  dis- 
cretion for  an  injunction.  It  is  a  question  of  disputed 
property.  The  defendants  say  that  they  bought  the 
machine  from  a  person  who  had  a  right  to  sell  it ;  and 
that  vendor  and  his  wife  say  that  they  had  a  right  to  sell 
it.  But  the  plaintiffs  say  that  the  vendor  had  no  such 
right,  and  that  as  it  is  a  patented  article,  the  defendants 
have  been  guilty  of  an  infringement  of  their  patent.  I 
give  no  opinion  whether  this  is  a  case  of  an  infringe- 
ment of  a  patent.  I  think  it  safer,  in  order  to  pre- 
Tent  ruin  to  the  defendants  without  doing  any  good  to 
the  plaintiffs,  to  dissolve  the  injunction.  Ought  the 
machine  to  remain  idle,  after  the  defendants  have  paid 
money  for  it  ?  The  Court  must  consider  the  balance  of 
inconveniences ;  and  it  seems  to  me  that  the  injunction 
is  likely  to  cause  more  inconvenience  to  the  defendants 
than  convenience  to  the  plaintiffs.  The  costs  of  this 
motion  to  be  costs  in  the  cause  generally. 

Cheeke,  J.,  conciured. 

Faucett,  J.  I  guard  myself  from  any  expression  of 
opinion  whether  this  is  an  infringement  of  a  patent. 


1865. 

GOLDING 

Olid  another 

V. 

Humble 
and  another. 


(a)  31  L.  J.  Ex.  829. 


(6)  30  L.  J.  Ex.  348. 
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The  Court 
will  not,  on  a 
summary  ap- 
plication. 
Older  the 
toim  agent  of 
a  country 
attorney  to 
pay  over  to 
the  client 
money  be- 
longing to 
the  latter, 
receiyed  by 
the  agent 
under  in- 
structions 
from  the 
country  attor- 
ney, unless 
there  be  some 
fraud  or  neg- 
ligence, or 
other  special 
circumstance. 

December  9. 


Ex  parte  McLaren. 

A    RULE  had  been  obtained  calling  on  a  town  agent 
of  a  country  attorney  to  show  cause  why  he  should 
not  pay  over  to  the  client  certain  money  belonging  to 
the  latter,  and  received  by  the  town  agent  under  in- 
structions from  the  country  attorney. 

The  town  agent  claimed  a  right  to  retain  the  amount, 
because,  as  he  alleged,  the  country  attorney  was  then 
and  stiU  is  indebted  to  him  for  business  generally  in  a 
larger  sum.  This  indebtedness  was  denied  by  the 
country  attorney,  who  swore  that  the  respondent  had 
promised  to  render  an  account,  and  had  not  done  so. 

Martin,  Q.C.,now  moved  to  make  the  rule  absolute. 
Li  Hartley  v.  Cassan{a),  the  town  agent  of  the  attorney 
for  the  plaintiff  in  a  suit  received  the  sum  sued  for  from 
the  defendant,   and  at  the  request  of  the  plaintiflTs 
attorney   set   it  off  against  advances   in  an   account 
between  them.     The  Court  compelled  the  town  agent 
to  pay  the   amount  de  novo,  he   not    showing  that 
there  was   an  account  between  the  plaintiff  and  his 
attorney,   with    a    balance   in   favour  of  the    latter. 
AJderson,  B.,  saying  that  the  agent  must  be  treated 
as  agent  for  the  party  to  the  action.      This  case  is 
referred  to  and  distinguished  in  Robbins  v.  Fennell  (6), 
where  it  was  held  that  for  want  of  privity  the  client 
could  not  bring  an  action  for  money  had  and  received 
against  the  town  agent,  in  respect  of  the  proceeds  of  the 
cause  which  the  latter  may  have  received  in  the  ordinaiy 
course  of  his  business.   The  present  is  a  summary  appli- 
cation, as  in  Hanley  v.  Cassan,  and  it  is  not  necessary, 
therefore,  to  show  any  contract  as  in  the  case  of  an 
action.    In  Moody  v.  Spencer  (c)  the  town  agent  having 
received  money  in  the  course  of  the  suit  from  the  opposite 
party,  was  held  to  have  received  it  to  the  use  of  the 
client. 


(a)  11  Jur.  1188. 


ih)  11  Q.  B.  248.  (c)  2  D.  &  R.  6. 
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Fostei'  having  referred  to  Bobbins  v.  Heath  (a), 
Cobb  V.  Becke  (6),  and  Ex  parte  Jones  (c),  was  stopped 
by  the  Court. 

Stephex,  C.  J.  The  rule  must  be  discharged.  The 
town  agent  cannot  be  made  responsible  to  the  client,  for 
there  is  no  privity  between  them,  unless  there  be  some 
fraud  or  negligence,  or  other  special  circumstances  (such 
as  perhaps  that  he  is  clearly  indebted  to  the  country 
attorney,  although  as  to  this  case  I  should  entertain  very 
great  doubts),  to  fix  a  personal  liability  on  him.  But, 
as  here,  the  respondent  has  not  shown  clearly  that  the 
country  attorney  is  indebted  to  him ;  and  as  he  has  re- 
peatedly promised  to  render  an  account,  and  has  not 
done  so,  we  discharge  the  rule  without  costs. 

Cheeke,  J.,  and  Faucett,  J.,  concurred. 
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McLahen. 


Stockdale  against  Hamh^tox  and  another. 


December  5. 


npHE  first  count  stated  that  for  a  long  time,  before  The  first  coimt 

and  at  the  time  of  the  commencement  of  this  suit,  the  ^^^  framed 

plaintiff  was  and  from  thence  continually  has  been  and  under  the 

now  is  seized  of  and  entitled  to,  at  law  and  in  equity,  in  of  the  Real 

fee  simple,  and  was  and  is  lawfully  and  rightfully  in  the  ^ii°^??i^*^*' 

actual,  peaceable,  and  exclusive  possession,  occupation,  the  plaintiif 

and  enjoyment,  by  himself  and  his  tenants,  of  certain  ^  ^^^^i 

land  in  this  colony  (to  wit),  2000   acres   of  land   at  possession  of 

land,  and  that 
the  defendants  knew  these  facts,  but  that  the  defendants,  notwithstanding,  fahiely 
alleged  themselves  to  be  seized  and  in  possession,  and  thereupon  applied  for  a  title 
under  the  Act.  The  second  count  omitted  the  allegation  that  the  plaintiff  was 
seized,  and  the  allegation  that  the  defendants  knew  of  the  plaintifi's  title.  The 
third  count  alleged  both  seisin  and  possession,  but  omitted  the  statement  that  the 
defendants  knew  either  fact.  The  fourth  count  alleged  only  possession  in  the 
plaintiff.  In  all  other  respects,  every  count  was  the  same  as  the  first.  The  acts 
complained  of  were  stated  in  exactly  the  same  terms,  and  so  was  the  resulting 
damage.  On  motion  to  strike  out  three  of  the  four  counts,  the  Court  confined  the 
]>Iaintiff  to  the  first  count,  on  the  ground  that  the  four  counts  were  founded  on  the 
8«me  cause  of  action,  and  in  violation  of  the  Reg.  Gen.  T.  T.,  1853  (PI.)  r.  I. 


(a)  11  Q.  B.  257  in  nota. 

(c)  2  D.  P.  C. 


161. 


[I)  6  Q.  n,  936. 
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Stock DALE 

V. 

Hamilton 
and  another. 


Brisbane  Water;  that  the  defendants,  after  the  time 
when  the  "Real  Property  Act"  came  into  operation, 
falsely  claimed,  pretended,  alleged,  and  declared  to  the 
Registrar  General  of  the  said  colony  and  otherwise,  that 
they  were  the  persons  in  whom  the  fee  simple  of  the  said 
land  was  vested  in  possession,  at  law  or  in  equit}%  and 
that  they  were  jointly  seized  of  an  estate  of  inheritance 
in  fee  simple,  in  the  said  land,  and  took  proceedings  and 
made  application  to  tlie  said  Registrar  General,  and 
othenvise,  to  bring  the  said  land  under  the  pro\-isionsof 
the  said  act,  and  to  obtain  a  certificate  of  title  mider  the 
said  act  that  they  were  the  persons  in  whom  the  fee 
simple  of  the  said  laud  was  vested  in  possession  as  afore- 
said, and  that  they  were  seized  of  an  estate  of  inheritance 
in  the  said  land,  and  in  and  by  such  proceedings  and 
application  falsely  alleged  and  declared  that  they  were 
seized  of  an  estate  of  inheritance  in  fee  simple,  in  the 
said  land;  that  whilst  the  plaintiff  was  so  seized  of  and 
entitled  to  and  was  in  such  possession  and  occupation  of 
the  said  land  as  aforesaid,  as  the  defendants  well  knew, 
they,  the  defendants,  so  as  aforesaid,  falsely  claimed, 
pretended,  alleged,  and  declared,  and  continued  to 
falsely  claim,  pretend,  allege,  and  declare  to  the  said 
Registrar  General  and  otherwise,  that  they  were  the 
persons  in  whom  the  fee  simple  of  the  said  land  was 
vested,  in  possession  at  law  or  in  equity  as  aforesaid,  and 
that  they  were  jointly  seized  of  an  estate  of  inheritance 
in  fee  simple  in  the  said  land,  and  carried  on  and  made 
and  continued  to  carry  on  and  make  the  said  proceedings 
and  application  to  the  said  Registrar  General  and  other- 
wise, to  bring  the  said  land  under  the  provisions  of  the 
said  act,  and  to  obtain  such  certificate  of  title  as  aforesaid 
under  the  said  act,  that  they  were  the  persons  in  whom 
the  fee  simple  of  the  said  land  was  vested  in  possession 
as  aforesaid ;  and  whilst  the  plaintiff  was  so  seized  and 
entitled  to,  and  was  in  such  possession  and  occupation  of, 
the  said  land  as  aforesaid,  as  the  defendants  well  knew, 
caused  the  said  Registrar  General  and  other  oflScial 
2)ersons  in  that  behalf,  to  take  and  continue  and  cany  on 
proceedings  for  bringing  the  said  land  under  the  pro- 
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visions  of  the  said  act,  and  for  granting  to,  and  in 
favour  of,  the  defendants  such  certificate  of  title  in  and 
by  them  to  the  said  land  as  aforesaid,  whereas  the  de- 
fendants were  not  and  never  were  persons  in  whom  the 
fee  simple  of  the  said  land  was  vested  in  possession,  or 
otherwise  at  law  or  in  equity,  and  were  not  and  never 
were  seized  of  an  estate  of  inheritance  in  fee  simpk  in 
the  said  land,  hut  on  the  contrary  never  had,  and  have 
not,  any  right,  title,  or  interest  whatsoever  at  law  or  in 
equity,  or  otherwise  in  or  to  the  said  land,  as  they  well 
knew;  by  means  of  which  said  wrongful  acts  of  the 
defendants  the  plaintiff  has  been  put  to  great  trouble 
and  expense  in  defending  and  protecting  himself  and 
his  right,  title,  estate,  and  interest  in  and  to  the  said 
land,  and  to  the  possession  and  occupation  thereof,  and 
against  the  said  application  and  attempts  of  the  de- 
fendants to  bring  the  said  land  under  the  provisions  of 
the  said  act,  and  to  obtain  such  certificate  of  title  in 
them  to  the  said  land  as  aforesaid,  and  has  been  other- 
wise greatly  injured.  Averment,  that  within  the  period 
of  three  months  before  the  commencement  of  this  suit, 
he  duly  entered  and  lodged  with  the  said  Eegistrar 
General  a  caveat,  in  pursuance  of  the  provisions  of  the 
said  act,  forbidding  the  bringing  of  the  said  land  imder 
such  provisions ;  and  he  has  brought  this  suit  to  estab- 
lish his  title  to  the  said  land,  and  his  said  right,  title, 
estate,  and  interest  therein  and  thereto,  and  to  obtain 
from  this  honorable  Court  an  order  and  injunction 
restraining  the  defendants  and  the  said  Eegistrar 
General  from  bringing  the  said  land  under  the  provisions 
of  the  said  act,  as  well  as  to  recover  damages  from  the 
defendants  for  the  injury  he  has  sustained  by  and  in 
consequence  of  their  said  wrongful  acts.  Averment, 
that  within  three  months  from  the  receipt  by  the  said 
Begistrar  General  of  the  said  caveat,  the  plaintiff  in  pur- 
suance of  the  provisions  of  the  said  act,  duly  gave  notice 
in  writing  to  the  said  Registrar  General  of  this  action, 
and  of  the  nature  and  purpose  thereof. 

The  second  count  omitted  the  allegation  that  the 
defendant  was  seized,  and  the  allegation  that  the  de- 
fendant knew  of  the  plaintiff's  title. 


1865. 
Stogkdale 

V. 

Hamilton 
and  another. 
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The  third  count  alleged  both  seisin  and  possession, 
but  omitted  the  statement  that  the  defendant  knew 
either  fact. 

The  fourth  count  alleged  only  possession  in  the 
plaintiff. 

In  all  other  respects  every  count  was  the  same  as  the 
first.  The  acts  complained  of  were  stated  in  exactly  the 
same  terms,  and  so  was  the  resulting  damage. 

(a)  Darley  now  moved  to  strike  out  three  out  of  the 
four  counts  of  the  declaration,  on  the  ground  that  all 
the  four  counts  were  founded  on  the  same  cause  of 
action;  that  they  were  in  contravention  of  the  first 
Pleading  Rule  of  Trinity  Term,  185S,  and  of  the  21st 
General  Rule  of  the  12th  April,  1856.  He  also  asked  that 
the  count  not  sought  to  be  struck  out  should  be  amended 
as  being  embarrassing.  These  counts  were  framed  under 
the  21st  and  28rd  sections  (2^),  in  connection  with 
the  13th  section  of  the  Lands  Transfer  Act.  They  are 
all  clearly  framed  on  the  same  subject  matter.  He 
referred  to  Mercer  v.  Stanhury{c)y  and  Day's  Common 
Law  Procedure  Act  (rf). 

Isaacs  showed  cause.  The  words,  same  cause  of 
action,  does  not  mean  the  same  state  of  facts.  The  test 
whether  the  counts  are  not  distinct,  is  whether  they  would 
not  each  require  different  evidence  to  support  them. 

(ri)  A  summons  had  been  taken  out  retuniable  in  Chambers,  but 
the  matter  liad  been  by  consent  referreti  to  the  full  Court. 

(ft)  26  Vic,  Ko.  9,  sec  21  enacts — "Any  person  having  or 
claiming;  an  interest  in  any  land  so  adrertiaed  as  aforesaid,  or  tlie 
attorney  of  any  such  person  may  within  the  time  by  any  direction  of 
the  Commissioners  for  that  purpose  limited,  lodge  a  caveat  with  tlie 
Registrar  General  in  form  B,  of  the  schedule  hereto,  forbidding  the 
bringing  of  such  land  under  the  provisions  of  this  Act,  and  every 
such  caveat  shall  particttlari2e  the  estate,  interest,  lien  or  charge 
claimed  by  the  person  lodging  the  same,  and  the  person  lodging  such 
caveat,  shall,  if  required,  deliver  a  fuU  and  complete  abstract  of  his 
title." 

iiec.  23  enacts — "After  the  expiration  of  three  months  from  the 
receipt  thereof,  every  such  caveat  shall  be  deemed  to  hare  lapsed, 
unless  the  person  by  whom  or  on  whose  behalf  the  same  was  lodged 
shall,  within  that  time,  have  taken  proceedings  in  any  Court  of  com- 
petent jurisdiction  to  establish  his  title  to  the  estate,  interest,  lien  or 
chaige  therein  s])ecified,  and  shall  have  given  written  notice  thereof 
to  the  Registrar  General,  or  shall  have  obtained  from  the  Sapreme 
Court  an  order  or  injunction  restraining  the  R^istrar  General  from 
bringing  the  land  therein  referred  to  under  the  provisions  of  this  AcL" 

i,c)  25  L.  J.  Ex.  316.  (<r  p.  887. 
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In   Gilbert  v.  Hales  (a),  counts   stating  the  cause  of        1865. 
action  to  have  arisen  out  of  the  law  merchant,  other     stockdale 
counts  stating  it  to  have  arisen  out  of  the  law  of  France,  ^• 

and  a  third  set  of  counts  out  of  an  agreement  between  and  aDother. 
the  parties,  were  allowed  to  remain  together  on  the 
record.  In  Miller  v.  Ross  (6),  this  Court  decided  that 
the  Court  or  Judge  might  allow  any  number  of  counts, 
which  the  circumstances  of  the  case  rendered  it  reason- 
able for  the  plaintiff  to  have.  In  this  case  it  is  a  new 
kind  of  action  arising  under  the  Eeal  Property  Act,  for 
a  new  injury.  The  plaintiff  has  duplicate  counts  for 
injury  done  to  him  as  the  owner  of  the  freehold,  or  fail- 
ing to  prove  freehold,  as  being  in  lawful  possession  ;  in 
one  case  alleging  that  the  defendants  knew  his  title ;  in 
the  other,  omitting  such  allegation.  Unless  the  Court  is 
now  prepared  to  say  that  the  scienter  is  immaterial, 
these  two  series  of  counts  will  be  allowed.  If  the  plaintiff 
were  to  fail  through  any  technicality  in  this  action,  he  is 
left  altogether  without  remedy,  as  the  three  months 
within  which  he  must  take  proceedings  are  passed. 

Stephen,  C.  J.  I  am  of  opinion  that  the  plaintiff 
must  be  confined  to  the  first  count.  That  count  alleges 
that  the  plaintiff  was  seized,  and  was  in  possession  of 
land,  and  that  the  defendant  knew  these  facts;  but  that 
the  defendant,  notwithstanding,  falsely  alleged  himself 
to  be  seized  and  in  possession,  and  thereupon  applied  for 
a  title  under  the  act.  If  all  these  facts  were  made  out, 
it  would  still  be  a  question  whether  an  action  would  lie. 
That  question  would  arise  either  on  demurrer  or  in 
an*est  of  judgment.  In  this  state  of  things  the  defendant 
may  deny  the  plaintiff's  title  or  his  possession ;  or  the 
defendants'  knowledge  of  either  the  one  or  the  other;  or 
lastly,  he  may  allege  that  he  did  not  know  that  he 
himself  had  no  title.  The  plaintiff  might  then  reply  by 
questioning  the  materiality  of  either  of  these  issues 
tendered  by  the  defendant.  He  might  say  it  is  imma- 
terial whether  I  have  a  freehold  title ;  possession  is 
sufficient.     Or  my  possession  is  immaterial;  it  is  suf- 

(a)  2  D.  &  L.  227  ;  13  L,  J.  Ex.  333,  (&)  1  May,  1863. 
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ficient  that  I  have  a  legal  title,  and  that  you  know  it 
Or  the  plaintiff  might  demur  to  the  sufficiency  of  the 
fourth  issue,  and  say,  "you  knew  you  were  not  in  pos- 
session, and  therefore  had  no  locus  standi  to  take  these 
proceedings  before  the  Registrar  General." 

Further,  if  the  plaintiff  were  to  take  issue  on  these  alle- 
gations  of  the  defendants,  the  case  might  go  to  trial;  and 
then  the  Court  having  before  them  the  findingof  the  juir 
on  all  these  facts,  would  be  able  to  decide  the  whole  ques- 
tion. In  my  opinion  this  result  can  be  more  satisfactorily 
arrived  at  by  one  count.  The  Legislature  also  has  said 
that  there  shall  not  be  two  counts  for  the  same  subject 
matter  of  complaint.  There  is  no  doubt  the  language  of 
the  23rd  section  is  difficult  to  construe ;  and  that  it 
would  have  been  better  to  have  enacted  that  proceedings 
should  have  been  stayed  until  a  specific  issue,  as  for 
instance,  whether  A  or  B.  were  entitled,  sbonM  be 
determined.  The  count  does  not  seem  to  be  framed  so 
as  to  embarrass  the  defendant. 


Cheeke,  J.,  concurred. 


Faucett,  J.  The  first  count  seems  to  me  to  be 
sufficient.  If  the  plaintiff  does  not  succeed  on  that 
count,  he  cannot  do  so  on  any  of  the  others.  The 
defendant  can  plead,  and  when  the  issues  are  found  the 
Court  can  say  whether  the  action  will  lie  or  not. 

Order  accordingly. 
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Miller  against  Hennessy  (a).  December  16. 

T\ARLEY  moved   to    rescind    an    order  made    by  Plaintiflf  sued 
JLy      TT  T     •      r^\.       1.  J*      •        xv         T   ■        fortheamoimt 

Hargrave,  J.,  m  Chambers,  referring  the  plain-  ofanattor- 

tiff  s  bill  of  costs,  for  which  this  action  was  brought,  to  ney's  bill, 

and  signed 
be  taxed.     The  bill,  which  was  for  £34  16s.  4d.,  had  judgment  for 

been  delivered  on  the  27th  March,  1865.    The  summons  ^i3f!„fl 

'  It  was  sworn 

issued  on  the  20th  September,  and  was  served  on  the  by  the  de- 

4th  October  in  the  Albury  district.   An  appearance  was  attorney^hat 

entered  on  the  17th  October.    The  declaration  was  filed  |^.,V^^®^,^^? 

the  following  da}',  endorsed  with  notice  to  plead  in  reduced  much 

twelve  days.     The  time  to  plead,  therefore,  expired  on  ^®^!j^\^'f 

the  30th  October,  and  judgment  was  signed  on  the  1st  on  the  same 

of  November.     On  the  same  morning  the  defendant's  ^hichTnd" 

attorney  asked  the  plaintiffs  attome}'  to  wait  till  he  took  ^fore  judg- 

out  a  summons  to  tax.     It  was  sworn  that  if  taxed  the  signed,  he 

bill  would  probably  be  reduced  "much  below"  JE30.  ^^^}^^ 
.■>,,"  «  -  plaintiflTs 

A  summons  m  Chambers  for  a  reference  was  granted  on  attorney  to 

the  3rd  of  the  same  month,  and  on  the  9th  the  order  now  ^ouW  teb^^out 

complained  of  was  made.     It  is  submitted  this  order  a  summons  to 

ought  not  to  have  been  made.     The  second  section  of  {Hargrave,  J., 

the  Attorneys  Act  {h)  provides  that  no  such  reference  dUserUiaUe), 

shall  be  directed   upon  an  application  by  the   party  were  not 

chargeable  after  judgment  signed,  after  such  bill  shall  cSmSan-e's 

have  been   delivered,  **  except  mider   special  circum-  under  the 

stances  to  be  proved  to  the  satisfaction  of  the  Supreme  ^comf  section 

Court  or  a  Judge  thereof,  to  whom  the  application  for  ®^  the  Attor- 

such  reference  shall  be  made.'*     The  learned  Judge  enabUnga 

thought  that  the  circumstance,  that  the  amount  might  J^df  to  order 
^  '  o        a  reference  to 

be  reduced  below  £30,  was  a  special  circumstance  within  taxation. 

this  section.     He  referred  to  dnvdell  v.  Neale  (c),  and 

In  re  }Vhicker{d). 

Butler,  on  the  other  side,  referred  to  In  reDearden  {e). 

(a)  Before  Stcijlioiy  C.  J.,  Uargrave^  J.,  and  Cheeke,  J. 
(1)  11  Vic,  No.  33.  (c)  26  L.  J.  C.  P.  37. 

{fl)  13  M.  &  AV.  549.  (/•)  23  L.  J.  Ex.  14. 
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1865.  Stephen,  C.  J.     The  question  is,  what  are  "special 

Miller        circumstances''  under  the  proviso  of  the  second  section 
^\  of  the  Attorneys  Act  ?     The  judgment  was  signed  for 

£34  16s.,  and  it  is  sworn  that  if  taxed  the  bill  will 
probably  be  reduced  below  £S0.  The  defendant's 
object  is  to  deprive  the  plaintiff  of  the  costs  of  the  action. 
Another  "special  circumstance *'  relied  on  is, that  before 
the  judgment  was  signed,  that  is,  on  the  same  morning, 
the  defendant's  attorney  asked  the  plaintiff's  attorney  to 
wait  till  he  could  take  out  a  summons  to  tax.  I  am  of 
opinion  that  neither  of  these  matters  is  a  special  circum- 
stance within  the  meaning  of  the  statute.  It  appears 
that  the  bill  was  delivered  eight  months  before  the  sum- 
mons issued  ;  and  the  defendant,  therefore,  must  have 
had  perfect  knowledge  of  what  he  was  sued  for.  On  the 
morning  when  judgment  was  signed,  the  plaintiff's 
attorney  was  asked  to  wait  till  the  other  side  could  get 
an  order  to  tax.  He  said  "  no,  your  object  is  to  prevent 
me  suing  in  the  Supreme  Court,"  and  he  signed 
judgment.  Why  is  the  Court  to  deprive  him  of 
advantages  given  him  by  law,  there  being  no  irregu- 
larity in  his  i)roceedings  ? 

Hargravb,  J.  I  differ  with  great  respect  from  the 
judgment  of  the  Chief  Justice.  It  seems  to  me  that  the 
Legislature,  by  using  the  words  * '  special  circumstances," 
and  leaving  that  question  to  the  discretion  of  the  Judge, 
has  not  limited  the  exercise  of  that  discretion  to  any  par- 
ticular class  of  circumstances.  A  latitude  is  left  by  the 
Legislature  to  the  Judge.  The  bill  itself,  in  this  case, 
was  not  before  me.  But  there  was  evidence,  which  was 
uncontradicted,  that  if  taxed  the  bill  would  be  reduced 
below  £^0.  In  such  case  the  plaintiff  would  not  get  his 
costs  of  suing  in  the  Supreme  Court  without  a  Judge's 
certificate.  That  seemed,  and  still  seems  to  me,  a  special 
circumstance.  There  had  been  a  quickness  in  the  plain- 
tiff's proceedings  with  a  view  to  obtain  money,  that  is, 
these  costs,  to  which  it  would  seem  he  was  not  legally 
entitled.  Another  circumstance  was  the  great  distance 
of  the  defendant's  residence,  which  was  near  the  Murray. 


CASES  AT   LAW. 


821 


The  action  was  brought  in  Sydney.  The  proceedings, 
therefore,  especially  as  the  plaintiff  had  been  lying  on 
his  oars  for  eight  months — ^and  after  such  long  delay 
started  into  sudden  activity — ought  not  to  be  hurried 
on.  The  defendant  also  had  not  put  the  plaintiff 
to  any  trouble  by  pleading.  All  these  things  taken 
together  amount,  in  my  opinion,  to  such  special  circum- 
stances as  the  statute  requires. 

Cheeke,  J.  I  concur  in  the  opinion  of  the  Chief 
Justice,  and  think  that  there  are  not  any  special  circum- 
stances in  this  case. 

Bule  absolute. 


1865. 


Miller 

V. 

Hkxnbsst. 


Keep  and  another  against  Benjamin  {a). 


December  1. 


CfALAMONS  moved  to  set  aside  an  order  of  Har-  An  affidavit  to 

^     grave,  J.,  to  hold  the  defendant  to  bail,  and  all  suted^thljf 

subsequent  proceedings,  on  the  ground  that  the  affidavit  the  defendant 

upon  which  the  order  was  made  did  not  sufficiently  show  t^per^  " 

that  the  action  was  likely  to  be  defeated.  carrying  on 

business  in 
The  affidavit  in  question  stated  that  the  defendant  Biisbane,  in 

was  a  storekeeper,  carrying  on  business  in  Brisbane,  in  tha?he  had* 

the  colony  of  Queensland,  and  had  been  in  Svdney  for  ^^V"  ®^^' 

about  ten  days ;  and  that  the  deponent  was  informed  days,  and  had 

that  the  defendant  had  that  day  gone  to  the  plaintiff's  ^-^iirs*^^ 

attorney's   office,  and   stated   that   he   was   going  to  attorney  that 

Brisbane    the   next  day.     The  plaintiffs  are  Sydney  ti^Bri^Sme^ 

merchants,  who  have  supplied  the  defendant  with  goods.  *^®  "®f  *  ^*y- 

The  words  of  the  section  (b)  are,  "  that  such  action  will  ficient 

be  defeated,"  and  that  has  been  construed  to  mean  the     The  affidavit 

must  either 
defendant  not  being  within  the  jm*isdiction  of  the  Court  sute  that  the 

at  the  time  of  final  judgment  therein,  so  as  to  be  then  pro^Cbl^*  de^* 
taken  in  execution  ;  Bank  of  Australasia  v.  Dunlop  (c).  Seated  in  the 

But  the  section  was  never  intended  to  apply  to  cases  like  statute,  or 

niiuit  state 
drcnmstances  from  which  that  result  can  reasonably  and  naturally,  and  not  by  con- 
jecture mtrely,  be  deduced. 

.(a)  Before  Stephen,  C.  J.,  Cheeke,  J.,  and  Fauceti,  J. 


(6)  3  Vic,  No.  15,  8.  2. 
V— 4 


(e)  Steph,  Sup.  Ct.  Pr.  126. 
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the  present,  when  the  liability  is  incurred  by  a  peraon 
resident  out  of  the  jurisdiction  to  a  person  within  it 
The  word  **  remove  "  implies  that  there  must  have  been 
a  previous  residence.  The  onus  of  showing  that  the 
action  will  be  defeated  lies  on  the  plaintiffs,  and  there  is 
nothing  to  show  that  the  defendant  has  not  property  in 
this  colony. 

Darley  showed  cause.  The  decision  of  the  learned 
Judge  was  right.  The  facts  disclosed  were  sufficient  to 
induce  him  to  believe  that  the  defendant,  resident  in 
Queensland,  would  not  be  in  this  colony  at  the  time  of 
final  judgment.  No  facts  are  alleged  which  would  lead 
to  the  inference  that  the  action  will  not  be  defeated. 
Any  irregularity  in  the  affidavit  has  been  waived  by  the 
defendant  putting  in  special  bail ;  Greene  v.  Glassbrook 
(a),  HoUiday  v.  Lawes  (6),  Mammatt  v.  Mathew  (c). 

Salomons  in  reply.  In  this  colony  the  proceedings 
for  the  arrest  and  in  the  action  are  quite  collateral.  If 
special  bail  were  not  put  in,  an  action  would  immediately 
be  brought  on  the  bail  bond, 

Stephen,  C.  J.  .1  am  of  opinion  that  the  meaning, 
under  the  now  existing  state  of  the  law,  of  an  action 
being  "  probably  defeated  "  must  be  taken  to  be  that 
the  plaintiff  will  not  be  able  eventually  to  obtain  satis- 
faction in  this  colony  for  his  debt.  It  seems  to  me, 
therefore,  that  the  affidavit  of  debt  in  support  of  the 
arrest  must  either  state  this  probable  result  in  the  terms 
used  in  the  statute,  or  must  state  circumstances  frofm 
which  that  result  can  reasonably  or  naturally,  and  not 
by  conjecture  merely,  be  deduced.  Here  it  is  stated 
that  the  defendant  is  residing  in  Queensland,  and  cany- 
ing  on  business  there.  It  may  seem  probable,  therefore, 
that  he  will  not  come  back  to  this  colony.  But  is  that 
the  only  inference  to  be  drawn  ?  The  affidavit  does  not 
say  that  he  has  no  property  in,  or  that  he  is  not  likely  to 
return  to,  this  colony.     I  do  not  think  the  affidavit 

(a)  1  B.  N.  C.  516.  (b)  8  a  K.  G.  Ml. 

(c)  10  Bing.  506. 
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sufficient.     We  set  aside  the  order,  and  direct  the  special         l^^^« 

bail  bond  to  be  cancelled  with  six  guineas  costs.  Kkep 

"  and  another 

V. 

Cheeks,  J.,  and  Faucett,  J.,  concurred.  Benjamin. 

Order  accordingly. 


The  Queen  against  Cyril  Cecil. 

CfALAMONS  obtained   a  rule  calling   upon    the 

defendant  to   show  cause  why   an   information 

should  not  be  exhibited  against  him,  for  writing  and 

sending  through  the  post  to  N.  J.  Crocker  a  libellous 

letter.     The  letter  was  as  follows  : — 

Sydney,  22iid  July,  1865. 

Sib, — You  called  at  my  house  this  afternoon.  Do  not  call  there  again ; 
if  I  find  you  there  I  will  kick  you  out  of  it.  I  have  now  discoyered  what 
those  who  have  known  you  many  years  knew  long  ago,  vis.,  that  you  are  a 
dastardly  mean  coward.  None  but  an  infamous  villain  could  be  so  base  as 
to  insult  me  in  my  present  position,  in  the  way  you  have  done.  You  told 
my  wife  ah  impudent  falsehood,  when  you  said  that  I  avoided  you  this 
morning.  You  know  as  well  as  I  do  that  I  came  out  of  one  door  in 
Messrs.  Bichardson  and  Wrench's  Auction  Boom  expressly  for  the  purpose 
of  meeting  you,  thinking  there  was  another  opening  into  the  room  in 
that  side  of  the  building  in  which  you  were.  If  ever  I  avoided  you,  it  was 
not  on  account  of  the  money  I  owed  you,  but  because  you  were  a  thing  too 
loathsome  to  come  near. 

I  have  had  business  transactions  with  people  of  all  nations,  but  never  have 
I  met  with  a  more  detestable  wretch  than  yourself.  I  bitterly  repent  having 
got  into  your  debt.  But  no  one  knows  better  than  yourself  that  it  has  been 
utterly  out  of  my  power  to  repay  you.  You  weU  knew  at  the  time  you 
were  menacing  me  that  for  many  months  I  have  been  doing  nothing.  You 
•shaU  have  all  the  money  I  owe  you,  and  at  the  same  time  all  the  contempt 
and  acorn  I  can  heap  upon  you.  Best  assured  of  this.  In  one  thing  I 
BhAll  be  honest  and  constant  in  my  hatred  of  yourself.  I  hate  you  well.  I 
hate  you  honestly. — Yours, 

C,  CeHL 

The  affidavit  of  the  prosecutor  (who  was  a  person 
engaged  in  mercantile  pursuits)  in  support  of  the  rule, 
after  verifying  the  letter,  denied  that  there  had  been 
anything  in  his  language  or  conduct  which  could  have 
misled  the  defendant  in  applying  to  him  such  offensive 
language ;  and  stated  that  an  apology  had  been  de- 
manded, but  not  made.      He    also  deposed  that  he 


September  8. 

Where  the  de- 
fendant sent 
by  post  to  yt, 
(a  person 
engaged  in 
mercantile 
pursuits,  but 
not  occupying 
any  public 
position)  a 
letter  contain- 
ing a  libel 
upon  him, 
coached  in 
the  most  ^ross 
and  offensive 
terms,  and 
calculated  to 
cause  a  breach 
of  the  peace, 
the  Court  dis- 
charged a 
rule  for  a 
criminal  in- 
formation, on 
condition  that 
the  defendant 
paid  the  costs 
of  the  motion. 
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1865.         believed  that  the  libel  was  calculated  and  intended  to 

The  Queen    excite  to  a  breach  of  the  peace. 

Cyril^ Cecil.       AflSdavits  in  answer  by  the  defendant  and  his  wife 

A   te  be  23    ^^^"8   ^®®^   filed,  making  several  counter  charges, 

Scdamons  who  now  moved  to  make  the  rule  absolute, 

asked  for  leave  to  file  affidavits  in  reply  to  the  new 

matter  set  up  by  these  affidavits,  under  the  eighteenth 

section  of  the  Common  Law  Procedure  Act  of  1857  (tf). 

This  practice  has  been  allowed  in  order  to  prevent  the 

necessity  of  a  second  application  where  the  first  has 

been  rendered  ineffectual  by  peijured  testimony,  as 

in  R,  V.  Ere  (fc). 

Isaacs f  for  the  defendant,  relied  on  this  new  matter  in 
defence,  and  opposed  the  application  for  leave  to  file 
affidavits  in  reply,  on  the  ground  that  the  Common  Law 
Procedure  Act  did  not  apply  to  criminal  proceedings. 
No  case  will  be  found  in  which  such  leave  has  been 
granted. 

Per  Curiam,  Let  the  argument  proceed  on  the 
affidavit  now  filed,  and  it  may  not  be  necessary  to  give 
any  opinion  on  the  present  point  (c).  • 

Isaacs  showed  cause,  and  contended  that  enough  was 
disclosed  by  the  affidavits  filed  in  answer  to  prevent  the 
Court  granting  this  extraordinary  remedy. 

Salamons  replied.         « 

Stephen,  C.  J.  I  am  of  opinion  that  the  present 
rule  must  be  discharged,  but  on  the  condition  only  that 
the  defendant  shall  pay  the  costs  of  the  motion.  He 
ought  to  pay  the  costs,  because  the  offence  is  clearly 
established,  and  the  libel  is  couched  in  the  most  gross 
and  offensive  terms.     The  defendant  also  was  asked  to 

(a)  20  Vic,  No.  81.  This  seotion  enacts  that,  "upon  motions 
founded  npon  affidavits,  it  shall  be  lawful  for  either  party,  with  leave 
of  the  Court  or  a  Judge,  to  make  affidavits  in  answer  to  the  affidavits 
of  the  opitosite  party,  upon  any  new  matter  arisins  out  of  such  affi- 
davits, subject  to  all  rules  as  shall  hereafter  be  made  respecting  snch 
affidavits. 

(6)  5  A.  &  £.  780. 

(c)  See  Orady  and  SeoOamTM  Cr.  Pr.  21  ;  Corner  Cr.  Pr.  170 ; 
1  Ch.  Cr.  L.  861. 
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withdraw  it,  and  ought  to  have  done  so ;  but  he  has         i^^5- 


refused  to  do  so,  and  has  sought  to  justify  the  language  The  Queen 
appearing  in  this  paper  b}'^  counter  charges,  which  we  ctkil  Cecil. 
cannot  regard  as  justifying  or  excusing  such  a  letter. 
Nor,  since  the  prosecutor  has  not  been  allowed  to 
reply  to  these  charges,  and  the  matters  charged  are 
entirely  new,  and  could  not  reasonably  have  been  antici- 
pated by  him  (for  the  letter  in  no  way  refers  to  them), 
can  we  say  that  they  show  conclusively  matters  of 
extenuation  ?  But,  unless  the  defendant  shall  compel  the 
further  prosecution  of  the  case  by  refusing  to  accept  the 
condition,  we  refuse  the  information.  This  is  an  un- 
usual and  peculiar  mode  of  prosecution,  and  demands 
extraordinary  circumstances  to  call  for  its  interference; 
but  here,  in  the  first  place,  the  libel  affects  no  public 
person,  or  person  in  high  station,  in  whose  character  the 
community  generally  can  have  an  interest — or  any 
question  or  matter  in  itself  of  public  interest  or  im- 
portance. Nor  is  the  offence  (however  gross  as  it  affects 
the  prosecutor)  of  that  heinous  kind  to  call  for  either 
speedy  or  unusual  interference.  The  prosecutor,  there- 
fore, should  be  left  to  the  ordinary  remedy  and  course  of 
procedure,  by  application  to  the  magistrates  as  in  other 
cases  of  misdemeanor,  or  direct  application  upon  affidavit 
to  the  Attorney-General  as  the  quasi  grand  jury. 

Bule  discharged  on  payment  of  costs  by  the 
defendant ;  otherwise,  rule  absolute. 
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December  20.  BucKLEN  against  Kay  (a). 

Drawerand  A  SSUMPSIT  by  drawer  and  payee  against  the 
the  acce^r^of  acceptor  of  an  overdue  bill  of  exchange  for  J6160, 

a  bill  of  ex-       dated  10th  of  December,  1864,  and  payable  to  the  order 
change,  dated  »  f  j 

10th  Decern-     of  the  plaintiff  three  months  after  date. 

jiayable  to  the       Plea>  that  at  the  time  of  the  alleged  acceptance  it  was 

l>lalntiffs         agreed   in  writing  between  the  plaintiff  and  the  de- 
order  three       J,     ,  ^ ,  .  ,    , 
months  after     lendant,  as  part  of  the  same  contract  with  the  acceptance 

thatb  ^^n  ^^  *^®  ^^^  ^^'  ^^^^  *^®  money  in  the  said  bill  mentioned 

temporaneons  should  not  be  payable  b}'  the  defendant  to  the  plaintiff, 

vStfnffThe^'^  nor  should  the  defendant  be  called  upon  to  pay  the  same, 

momjywasnot  or  any  part  thereof,  to  the  plaintiff,  until  the  expiration 

until  the  of  six  months  from  the  date  of  the  said  bill;  and  the 

expiration  of     defendant  accepted  the  said  bill  on  the  terms  of  the  said 

SIX  months  ^ 

from  the  date    agreement,  and  not  otherwise ;  and  the  said  agreement 

Averment         ^^^  ^^^  ®^^  acceptance  always  constituted  and  were  one 

that  the  agree-  and  the  same  contract  and  inseparable  parts  thereof. 

acceptance        Averment  of  the  fulfilment  of  all  conditions  precedent, 

constituted       ^nd  that  by  reason  of  the  premises  tlie  time  for  the  pay- 
and  were  one  -  ,  .      ,     ,  •„  .         1 1  j 

and  the  same    ment  of  the  money  in  the  bill  mentioned  has  not,  accord- 

^p\^tion  ^^8  ^^  the  said  agreement,  yet  elapsed, 

that  the  Replication,  that  the  agreement  mentioned  in  the  plea 

mentioned  in  is  one  and  the  same  agreement,  and  was  and  is  in  the 

ind^h^s'^r  w^^^^  *^^  figures  following,  and  not  otherwise.    The 

agreement,  replication  then  set  out  at  length  an  agreement  between 

in  the  words  the  plaintiff  and  defendant,  which,  after  reciting  that  the 

aiid  fiijures  defendant  was  entitled  to  one-half  share  in  a  prospecting 

following^  &C.  \  •!«.  r 

It  then  set  out  claim  near  Albury,  and  had  applied  to  the  plaintiff  for 

datod^Sth    ^^^^'  ^'^^^^  ^^®  ^^^^^'  ^*^  agreed  to  advance  upon  the 
December,        repayment  being  secured  out  of  the  said  one-half  share 

sliare  in  a         ^^  the  said  claim,  witnessed  that  in  consideration  of 
claim  for  £150, 

with  a  proviso  that  should  the  defendant  repay  the  £150,  together  with  interest,  "within 
six  months  from  the  date  hereof,**  the  agreement  should  be  void. 

ffeld,  on  demurrer,  that  if  it  sufficiently  appeared  on  the  record  that  the  loan  was  the 
sole  consideration  for  the  bill,  and  that  there  was  only  one  transaction,  it  would  be  a  good 
defence  at  law  ;  and  the  pleadings  were  allowed  to  be  amended  to  raise  this  defence. 

(a)  Before  Stepken,  C.  J.,  Chceke,  J.,  and  Faueett,  J. 
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JB150  then  paid  by  the  plaintiff  to  the  defendant,  the         18^5* 
latter  transferred  to  the  former  all  his  right,  title,  and      Bucklbk 
interest  in  the  one-half  share  of  the  said  claim,  with  a         ^j^^ 
proviso  that  should  the  defendant  repay  the  said  sum  of 
£150,  "  together  with  interest  thereon,  at  the  rate  now 
chargeable  at  the  Bank  of  New  South  Wales,  Albury, 
within  six  months  from  the  date  hereof,  then  this  agree- 
ment shall  be  null  and  void,  otherwise  it  shall  remain  in 
full  force  and  virtue.     In  witness  whereof  the  parties 
aforesaid  have  hereunto  signed  their  names  and  affixed 
their  seals  this  ninth  day  of  December,  1864.**     The 
replication  then  alleged  the  identity  of  the  parties. 
Demurrer  and  joinder. 

Darley  in  support  of  the  demurrer.  It  is  submitted 
that  the  agreement  relied  on  by  the  defendant  is  an  in- 
separable part  of  the  bill  sued  upon.  The  replication  shows 
that  its  legal  effect  is  correctly  stated  in  the  plea.  Wake  v. 
Harrop  (a)  is  an  authority  that  although  the  bill  cannot 
be  altered  by  parol  evidence,  a  contemporaneous  agree- 
ment may  be  efficient  to  control  its  meaning.  There  a 
defendant  having  on  the  face  of  a  written  document  con- 
tracted as  a  principal,  the  Court  held  that  it  was  compe- 
tent to  him  by  way  of  equitable  plea  to  an  action  against 
him,  to  Gfhow  that,  in  fact,  he  signed  as  agent  for  a  third 
party,  and  that  the  plaintiff  verbally  agreed  that  he 
should  not  be  responsible  as  a  principal. 

SaLamons  in  support  of  the  replication.  Verbal  evi- 
dence is  not  admissible  to  contradict  or  vary  the  absolute 
engagement  on  the  face  of  a  bill  or  note ;  Hoare  v. 
Oraham  (b).  Although  this  rule  does  not  apply  to  a 
contemporaneous  agreement  in  writing  between  the 
parties,  Brown  v.  Langley  (c),  yet  in  such  case  the 
agreement  must  be  parcel  of  the  contract,  and  not  col- 
lateral; Webb  V.  Spicer{d),  Spiller  v.  We8tlake{e). 
But  here  there  is  no  allegation  identifying  the  bill  sued 
upon  with  the  amount  mentioned  in  the  mortgage. 
There  is  nothing  to  show  that  that  bill  is  the  amount 

(a)  30  L.  J.  Ex.  273.     (b)  3  Camp.  57.     (c)  4  M.  &  G,  466. 
(V)  18  Q.  B.  86.  («)  2  B.  &  Ad.  156. 
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^^^^'         referred  to  in  the  agreement,  BiiU  v.  Crick  (a),  and 
BucKLEN      extrinsic  evidence  is  not  admissible  for  that  purpose. 
Kat.         "^^^  ^^1  is  ^^o  &  day  later  in  date  than  the  date  of  the 
mortgage. 

Darley  in  reply.  It  must  be  taken  on  these  pleadings 
to  be  admitted  that  the  agreement  set  out  in  the  repU- 
cation  is  the  agreement  on  which  the  defendant  relies  in 
his  plea.  Before  the  Common  Law  Procedure  Act,  the 
plaintiff  would  have  craved  oyer  of  the  deed,  thus 
making  it  part  of  the  previous  pleading,  and  demurred; 
but  now  the  documents  set  out  are  to  be  taken  to  be  part 
of  the  pleading  in  which  they  are  set  out.  [Stephen, 
C.  J.  What  is  there  on  the  record  to  show  that  there 
was  not  some  other  agreement  by  which  this  bill  should 
be  given  ?  There  is  also  no  averment  that  the  conside- 
ration for  the  bill  was  no  other  than  the  loan  secured  by 
the  mortgage.  Is  it,  moreover,  anything  more  than  an 
equitable  plea  ?] 

Stephen,  C.  J.  On  the  whole,  I  am  of  opinion  that 
the  defendant  has  a  defence  to  this  action,  if  the  necessary 
facts  appeared  on  the  record  to  show  that  the  loan  was 
the  sole  consideration  for  the  bill,  and  that  there  was 
only  one  transaction  between  these  parties.  The  defence, 
therefore,  is  good  at  law.  I  think,  however,  that  the 
defendant  must  amend.  I  have  had  some  doubt  whether 
the  words,  '*  the  said  agreement  and  the  said  acceptance 
always  constituted  and  were  one  and  the  same  contract 
and  inseparable  parts  thereof,"  are  sufficient.  But  it  is 
clear  that,  as  by  the  bill  the  amount  is  payable  to  the 
order  of  the  plaintiff,  and  on  the  13th  of  March; 
whereas  by  the  mortgage,  the  amount  is  payable  to  the 
plaintiff  himself,  and  on  the  9  th  of  June,  the  contracts  are 
not  one  and  the  same,  although  it  may  be  there  was  only 
one  transaction.  The  plea  is  also  incorrect,  for  alleging 
that  it  was  agreed  that  the  bill  should  not  be  payable 
until  the  expii*ation  of  six  months  from  the  date  of  the 
bill;  whereas  the  words  of  the  agreement  are  "within  six 

(a)  1  M.  k  W.  236. 
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months  from  the  date  '*  of  the  agreement.  The  demurrer,         ^^^^' 
therefore,  must  he  overruled,  with  costs  to  be  paid  by  the      Bucklen 
defendant ;  but  we  give  leave  to  the  defendant  to  amend         kay. 
without  payment  of  costs.     Costs  of  the  amendment  to 
be  costs  in  the  cause. 

Cheeke,  J.,  and  Faucett,  J.,  concurred. 

Judgment  accordingly. 


Levy  against  Smith. 

FTlHE  first  count  of  the  declaration  stated  that  the  Action  by  the 

-■-     defendant,  on  the  6th  of  August,  1868,  by  his  i^?^\ho 

promissory  note  now  overdue,  promised  to  pay  to  one  maker  of  two 

S.  Ashlin  or  order  the  sum  of  £237   8s.    Id.,  four  Sotes^payable 

months  after  the  date  thereof :  and  S.  Ashlin  then  in-  **>  ^'  ^-  ^^ 

order,  and 
dorsed  the  said  note  to  the  plamtiff,  but  the  defendant  by  him  in- 

did  not  pay  the  same.     There  was  a  second  count  for  ^^fj^^  *^* 

another  promissory  note  of  £251  17s.  8d.  Plea— that 

after  the  de- 
livery of  the  promissory  notes  to  S.  A,,  and  while  they  remained  his  property 
and  part  of  his  estate,  he  was  indebted  to  the  plaintiff  and  divers  other 
persons  ;  and  tbat  S,  A,  indorsed  and  delivered  the  notes,  he  being  at  the  time 
insolvent,  within  sixty  days  before  his  sequestration  ;  and  that  such  indorsement 
and  delivery  had  the  effect  of  preferring  the  plaintiff,  being  a  creditor  as  aforesaid, 
to  others  of  his  then  existing  creditors.  The  ])lea  also  alleged  t}ie  fact  of  the  due 
sequestration  of  S.  A.'s  estate,  and  the  appointment  of  an  assignee  thereof;  and  that 
by  him,  since  the  commencement  of  this  suit,  the  election  had  been  made  to  avoid 
the  transaction,  on  behalf  of  the  insolvent's  creditors — and  to  claim  the  instruments 
as  part  of  the  assets  belonging  to  the  estate.     Held  good. 

Replication — that  S.  A,  was  indebted  to  the  plaintiff,  long  before  and  at  the  time  of 
the  indorsements  in  question,  for  services  as  an  attorney  ;  and  that  he  lent  S,  A,  money, 
on  two  occasions,  upon  security  of  the  notes,  which  were  acconiingly  deposited  with 
and  agreed  to  be  held  by  the  plaiutiff,  as  security  for  the  repayment  of  such  loans 
with  interest — both  such  loans,  and  the  consequent  deposit,  being  more  than  bixty 
days  before  the  sequestration.  It  then  alleged  that  eventually  B.  A,  sold  him  the 
notes,  and  thereupon  indorsed  thcin  witliout  recourse,  for  a  stated  sum  (such  sale 
and  indorsements  being  within  the  sixty  days),  the  plaintiff  deducting  therefrom  the 
amount  due  to  him  for  services,  and  for  the  two  loaus  and  interest  thereon  ;  which 
deduction,  it  was  then  agreed  between  the  parties,  should  be  taken  as  payments  of 
those  amounts.  Averment — that  the  plaintiff  was  not  at  the  tiuie  awai%,  nor  had  he 
notice,  that  such  payments  were  voluntary  preferences  by  S,  A.  over  other  creditors, 
or  that  the  latter  was  then  insolvent,  or  rendered  thereby  insolvent,  &c. — negativing 
the  other  matters  mentioned  in  the  enactment.  The  replication  also  alleged  that  the 
transaction  was  not  a  fraudulent  preference  ;  and  thai  it  had  not  the  effect  of  a 
preference  as  alleged  in  the  plea.  Held  bad — that  the  transaction  between  the  plain- 
tiff and  jS^.  J.,  as  disclosed  on  these  pleadings,  was  one  of  a  transfer  and  delivery  of 
chattels,  void  as  against  S,  A.'s  assignee,  under  the  8th  section  of  the  5  Vic,  No.  17, 
and  could  not  be  deemed  a  paymeut  within  either  the  12th  section  of  tliat  Act  or  the 
1st  and  2nd  sections  of  the  25  Vic,  No.  8. 
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^^^^*  Plea  to  both  counts — that  after  the  promissory  notes 

Levy        were  made  by  the  defendant,  the  same  were  respectively 
Smith.        delivered  to  the  said  Spencer  Ashlin,  and  by  virtue  of 
such  making  and  delivering  thereof  respectively ,  the  same 
became  and  were  the  property,  estate,  goods,  and  effecte 
of  the  said  Spencer  Ashlin ;  that  afterwards  and  before 
the  commencement  of  this  suit,  by  an  order  duly  made 
under  and  in  pm*suance  of  the  laws  of  this  colony  in  that 
behalf,  the  estate  and  effects  of  the  said  Spencer  Ashlin 
were  duly  placed  under  sequestration,  according  to  law, 
as  insolvent — and  J.  P,  Mackenzie,  one  of  the  official 
assignees  of  insolvent  estates  in  thiscolon}^  was  by  the 
same  order  duly  appointed  official  assignee  of  the  said 
estate  and  effects,  and  has  ever  since  been  and  now  is  such 
official  assignee,  and  the  sole  assignee  thereof ;  that  after 
the  said  promissorynoteswere  respectivelyso  made  and  de- 
livered to  the  said  Spencer  Ashlin  as  aforesaid,  whilst  the 
same  were  in  his  possession  and  were  part  of  his  property, 
estate,  goods,  and  effects,  and  before  the  commencement 
of  this  suit,  and  before  the  said  sequestration  of  his  estate 
and  effects  as  aforesaid,  the  said  Spencer  Ashlin  being 
then  insolvent,  and  then  being  in  contemplation  of  sur- 
rendering his  estate  as  insolvent,  and  within  sixty  days 
preceding  the  making  of  the  said  order  for  the  seques- 
tration of  his  estate,  did  indorse  the  said  promissory 
notes,  the  same  respectively  being  then  part  of  his 
property,  estate,  goods,  and  effects,  and  deliver  the  same 
to  the  plaintiff — the  plaintiff  and  divers  other  persons 
then  being  respectively  creditors  of  the  said  Spencer 
Aslilin ;  that  the  said  indorsements  and  deliveries  by 
tlie  said  Spencer  Ashlin  to  the  plaintiff  of  the   said 
promissory  notes  had  the  effect  of  prefeiring  the  plaintiff, 
so  being  such  creditor  of  the  said  Spencer  Ashlin  as 
aforesaid,  to  others  of  the  said  creditors  of  the  said 
Spencer  Ashlin,  which  indorsements  and  deliveries  of  the 
snid  promissory  notes  respectively,  by  the  said  Spencer 
Ashlin  to  the  plaintiff,  are  the  respective  indorsements 
of  such  promissory  notes  respectively  mentioned  and 
alleged  in  the  said  counts ;  that  after  the  commence- 
ment of  this  suit,  the  said  J.  P.  Mackenzie,  as  such 
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assignee  of  the  said  estate  and  effects  of  the  said  Spencer  ^^^^' 
Ashlin  as  aforesaid,  has  elected  to  treat  and  has  treated  ^^^^^ 
the  said  respective  indorsements  and  deliveries  by  the  Smith. 
said  Spencer  Ashlin  to  the  plaintiff  of  the  said  promis- 
sory notes  respectively  as  void,  and  has  duly  declared 
the  same  to  have  been  and  to  be  void,  and  has  duly 
avoided  the  same  to  the  intent,  and  so  that  the  said 
promissory  notes  so  being  such  propert}',  estate,  goods, 
and  effects  of  the  insolvent  estate  of  the  said  Spencer 
Ashlin,  and  all  rights  of  action  and  suit  in  respect 
thereof  might  respectively  be,  and  whereby  the  same 
respectively  became  and  were  and  are  vested  in,  and 
became  and  were  and  are  the  property  of,  the  said  J.  P. 
Mackenzie,  as  such  assignee  as  aforesaid,  whereby  and 
by  reason  of  all  which  premises  the  said  indorsements 
and  deliveries  by  the  said  Spencer  Ashlin  to  the 
plaintiff  of  the  said  promissory  notes  respectively, 
became  and  were  and  are  absolutely  void ;  that  after  the 
said  J.  P.  Mackenzie,  as  such  official  assignee  as  afore- 
said, so  elected  to  treat  the  said  indorsements  and 
deliveries  by  the  said  Spencer  Ashlin  to  the  plaintiff  of 
the  said  promissory  notes  respectively  as  void,  and  after 
he  so  as  aforesaid  avoided  the  same,  he  duly  gave  notice 
thereof  to  the  defendant,  and  also  to  the  plaintiff ;  that 
afterwards  the  said  J,  P.  Mackenzie,  as  such  assignee  as 
aforesaid,  duly  gave  notice  to  the  defendant  not  to  pay 
any  moneys  whatever  to  the  plaintiff,  or  to  any  other 
person  than  himself,  on  account  or  in  respect  of  the  said 
promissory  notes,  or  either  of  them,  and  that  he  holds 
the  defendant  liable  to  him,  as  such  assignee  as  aforesaid, 
for  the  amounts  due  upon  the  said  promissory  notes 
respectively,  and  all  rights  of  action  and  suit  in  respect 
thereof,  as  estate,  goods,  and  effects  vested  in  and  abso- 
lutely belonging  to  him  as  such  assignee  as  aforesaid. 

Demurrer  and  joinder. 

Replication — that  at  the  times  of  certain  loans  of 
money  by  the  plaintiff  to  the  said  Spencer  Ashlin,  and 
of  the  indorsements  to  the  plaintiff  of  the  promissory 
notes  as  hereinafter  mentioned,  the  plaintiff  was  the 
attorney  for  the  said  Spencer  Ashlin,  and  at  the  said 
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^^^-  times  the  said  Spencer  Ashlin  was  indebted  to  the 
Levy  plaintiff,  for  certain  services  performed  by  the  plaintiff 
Smith.  for  the  said  Spencer  Ashlin,  as  an  attorney  on  the 
retainer  of  the  said  Spencer  Ashlin,  and  the  said  Spencer 
Ashlin  continued  so  indebted  from  the  time  of  the  said 
deliveries  to  the  time  of  the  said  indorsements  of  the  said 
promissory  notes  respectively  ;  that  after  the  time  of  the 
making  of  the  said  notes  respectively  by  the  defendant, 
and  previously  to  the  time  of  the  indorsements  thereof 
by  the  said  Spencer  Asldin  to  the  plaintiff,  and  at 
periods  respectively  of  more  than  sixty  days  from  the 
date  of  the  sequestration  of  the  estate  of  the  said  Spencer 
Ashlin  as  insolvent,  it  was  agreed  by  and  between  the 
plaintiff  and  the  said  Spencer  Ashlin  that  in  conside- 
ration of  the  plaintiff  lending  the  said  Spencer  Ashlin 
a  certain  sum  of  money,  to  wit,  the  sum  of  £S0,  the 
plaintiff  who  then  had  the  said  notes  in  his  possession 
should  hold  the  said  notes  as  a  security  for  the  said  loan 
and  interest,  and  the  plaintiff  then  lent  to  the  said 
Spencer  Ashlin  the  said  sum  of  £S0 ;  and  afterwards, 
before  the  time  of  the  indorsement  of  the  said  notes 
respectively,  and  at  a  period  of  more  than  sixty  dajR 
from  the  time  of  the  sequestration  of  the  said  Spencer 
Ashlin' s  estate  as  insolvent,  the  plaintiff  lent  to  the  said 
Spencer  Ashlin  a  further  sum  of  £25,  on  the  agreement 
with  the  said  Spencer  Ashlin  that  the  said  notes  should 
be  held  as  a  security  for  such  further  loan  ;  and  it  was 
afterwards  agreed,  by  and  between  the  plaintiff  and  the 
said  Spencer  Ashlin,  that  the  plaintiff  should  purchase 
of  the  said  Spencer  Ashlin  the  said  promissory' notes  for 
the  sum  of  £122  10s.,  that  the  said  Spencer  Ashlin 
should  sell  the  same  to  the  plaintiff,  and  should  indorse 
the  said  promissory  notes  respectively  to  the  plaintiff 
without  recourse,  and  that  the  plaintiff  should  deduct 
from  the  said  sum  of  £122  10s.  the  sum  of  £55,  being 
the  amount  of  the  aforesaid  loans,  with  the  sum  of  £5 
for  interest  thereon,  and  also  the  sum  of  £10  10s.  due 
from  the  said  Spencer  Ashlin  to  the  plaintiff,  for  pro- 
fessional costs,  and  that  the  said  deductions  should  be 
and  should  be  taken  as  payments  by  the  said  Spencer 
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Ashlin  of  the  said  debts ;  that  the  said  agreement  so  ^8^^' 
made  as  aforesaid  was  executed  and  performed  by  the  Lb^y 
plaintiff  and  the  said  Spencer  Ashlin^  according  to  the  Smith. 
terms  thereof;  that  the  said  agreement  by  and  between 
the  plaintiff  and  the  said  Spencer  Ashlin  for  the  purchase 
of  the  said  notes,  was  made,  executed,  and  performed  by 
both  parties  thereto,  at  one  and  the  same  time;  and  that 
neither  at  the  times  of  the  said  loans  of  money  by  him  to 
the  said  Spencer  Ashlin,  nor  at  the  time  of  the  purchase 
{sic)  of  the  said  promissory  notes  respectively  by  the 
said  Spencer  Ashlin  to  the  plaintiff,  nor  at  any  other 
time  until  the  time  of  the  sequestration  of  the  estate  of 
the  said  Spencer  Ashlin  as  insolvent,  was  the  plaintiff 
aware,  or  had  he  notice  or  knowledge,  that  the  said 
Spencer  Ashlin  was  at  any  of  the  said  times  insolvent, 
or  was  by  payment  of  the  aforesaid  debts  rendered 
insolvent,  or  that  the. said  Spencer  Ashlin  contemplated 
surrendering  his  estate  as  insolvent,  or  that  legal  pro- 
ceedings for  causing  his  estate  to  be  sequestrated  had 
been  commenced,  or  that  the  said  Spencer  Ashlin  knew 
that  legal  proceedings  for  obtaining  an  order  for  the 
sequestration  of  the  said  Spencer  Ashlings  estate  as 
insolvent  had  been  commenced,  or  that  the  payment  of 
the  aforesaid  debts  to  the  said  plaintiff  was  a  voluntary 
preference  by  the  said  Spencer  Ashlin  of  the  plaintiff 
over  the  other  creditors  of  the  said  Spencer  Ashlin. 
Averment,  that  the  said  indorsements  of  the  said  promis- 
sory notes  to  him  by  the  said  Spencer  Ashlui,  were  not 
a  fraudulent  preference  by  the  said  Spencer  Ashlin  of 
the  plaintiff  over  other  creditor  or  creditors  of  the  said 
Spencer  Ashlin,  and  had  not  the  effect  of  preferring  the 
plaintiff  to  other  creditor  or  creditors  of  the  said  Spencer 
Ashlin. 

2.  That  before  the  time  of  the  alleged  election  by  the 
said  J.  P.  Mackenzie  as  official  assignee  of  the  insolvent 
estate  of  the  said  Spencer  Ashlin,  to  treat  the  said 
respective  indorsements  and  deliveries  of  the  said  pro- 
missory notes  by  the  said  Spencer  Ashlin  to  the  plaintiff 
as  void,  and  before  the  times  of  the  said  alleged  decla- 
ration and  notices  bv  the  said  J.  P.  Mackenzie,  as  such 
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^^-         oflBcial   assignee^  of  his  treating  the  said  respectire 

I^vY         indorsements  as  void,  the  said  J.  P.  Mackenzie,  Bsvach 

Smith.        official  assignee,  had  sold  and  conve3*ed  for  valoable 

consideration,  to  a  certain  person  (to  wit)  one  L.  E. 

Threlkeld,  all  the  assets  of  the  said  insolvent  estate,  and 

the  said  alleged  election  was  not  made  by  the  said  J.  P. 

Mackenzie  for  the  benefit  of  the  creditors  of  the  said 

insolvent  estate  of  the  said  Spencer  Ashlin. 

Demurrer  and  joinder. 

Martin,  Q.C.,  in  support  of  the  plea  and  the  demurrer 
to  the  replications.  As  to  the  second  replication,  it  is 
presumed  the  Court  will  overrule  it,  in  accordance  with 
its  decision  in  Mackenzie  v.  Barker  (a). 

The  first  replication  is  founded  on  the  assumption 
that  the  transaction  is  a  payment.  Morris  v.  Flower  (b) 
is  an  authority  that  the  delivery  of  a  cheque  is  a 
transfer  void  under  the  8th  section ;  neither  is  it  a 
payment  protected  by  the  12th  section  and  the  recent 
Act  (25  Vic,  No.  8) ;  Morris  v.  Flower  (c).  [Wise,  J. 
That  case  was  commenced  before  the  1st  September, 
1861,  and  was  saved  by  the  third  section.]  The 
first  and  second  sections  of  the  new  Act{d)  were 
onl}'  intended  to  apply  to  cases  of  pa3'ment  under  the 
12th  section  of  the  6  Vic,  No.  17,  leaving  untouched 
all  transfers  under  the  8th  section.  But  the  transaction 
disclosed  on  the  face  of  these  pleadings  is  clearl}' one  of 
transfer  of  these  promissory  notes.     It  appears  that  the 

(a)  2  Sup.  Ct.  R.,  C.  L.  66. 

(b)  2  Sup.  Ct.  R.,  C.  L.  196.         (c)  3  Sup.  Ct.  R,  App.  11. 

{d)  These  sections  are  as  follows : — *'  Every  payment  neretofore 
or  berearter  made  by  any  person  before  the  sequestration  of  his 
estate  under  the  Act  5  Vic,  No.  17,  to  any  creditor,  for  or  on 
account  of  any  just  debt  due  at  the  time  of  payment,  shall,  except 
only  in  the  cases  hereinafter  mentioned,  be  and  be  deemed  to  have 
been  a  valid  payment,  anything  in  the  said  Act  notwithstanding. 

Provided  that  such  creditor  or  the  person  receiving  payment  on 
bis  behalf  shall  not  at  the  time  of  payment  have  known  that  the 
debtor  was  then  insolvent  —  or  was  by  such  payment  rendered 
insolvent — or  that  he  then  contemplated  the  surrender  of  his  estate 
as  insolvent — or  that  proceedings  for  causing  his  estate  to  be  seqne*- 
trated  had  been  commenced— or  that  the  payment  was  a  voluntary 
preference  of  such  creditor  to  other  creditors.  And  notice  to  the 
creditor  or  person  so  I'eceiviug  payment  of  any  such  matter  by 
whomsoever  given,  if  in  accordance  with  the  fact,  shall  be  equivmlent 
to  and  be  deemed  knowledge  in  such  creditor  or  person." 
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plaintiff  had  a  claim  upon  Ashlin,  for  servicea  as  an         1865. 
attorney,  and  that  then  the  plaintiff  lent  two  sums  of        Lbvy 
jE80  and  £25  each  to  Ashlin,  on  the  deposit  of  these        Smith. 
notes  as  security,  and  that  afterwards  and  within  sixty 
days  of  Ashlings  sequestration,  Ashlin  having  agreed  to 
sell  these  notes  to  the  plaintiff  for  d£122  10s.,  endorsed 
them  to  him.    The  deposit  of  the  notes  did  not  operate  as 
a  transfer.  But  when  the  endorsement  took  place,  the  old 
debt  for  attorney's  services  was  at  all  events  paid  to  the 
plaintiff,  who  was  thereby  preferred ;  and,  according  to 
Wilson  V.  Cobcrqft  (a),  if  the  transfer  is  for  any  past 
debt,  however  small,  the  whole  security  is  invalidated. 

Isaacs  in  support  of  the  replications  and  the  demurrers 
to  the  plea.  It  is  submitted  that  the  circumstances  and 
matters  alleged  by  the  plaintiff  in  his  replication,  bring 
the  case  within  the  first  and  second  sections  of  the  new 
Act,  26  Vic,  No.  8,  as  a  transaction  of  payment,  merely 
and  simply.  And  this  is  the  effect  of  the  transaction — 
quite  as  much  as  if  the  plaintiff  had  paid  the  purchase 
money  in  cash  in  full  to  Ashlin,  and  the  latter  thereupon 
had  handed  over  the  amount  of  his  debts  to  plaintiff  in 
cash. 

The  plea  is  bad.  It  does  not  aver  that  the  defendant 
had  paid  or  offered  to  pay,  or  was  ready  and  willing  to 
pay,  to  the  official  assignee,  the  amounts  of  the  notes. 
Neither  does  it  allege  or  disclose  circumstances  that 
show  any  fraudulent  intention  on  the  part  of  Ashlin  to 
prefer  the  plaintiff  to  his  other  creditors.  In  The 
Bank  of  Australasia  v.  Harris  (b)  the  Privy  Council 
say,  **  the  better  opinion  is,  that  according  to  the  true 
construction  of  the  act  the  words,  'having  the  effect  of 
preferring  any  then  existing  creditor,'  indicate  fraudu- 
lent preference,  and  were  not  intended  to  refer  to  any 
case  of  preference  not  fraudulent."  In  order  to  invali- 
date this  transaction,  as  a  transfer  under  the  8th  section, 
there  ought  to  have  been  an  allegation  in  the  plea  that 
the  preference  relied  on  was  fraudulent. 

(a)  14  December,  1869.  (b)  1  Sup.  Ct.  R.,  App.  21. 
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Levy 

V. 

Smith. 


^^Q5-  Martin  in  reply.     It  is  submitted  that  the  deposit 

with  the  plaintiff  by  Ashlin  of  the  two  promissory  noteSi 
on  an  advance  at  the  time  of  money  by  loan — although 
it  is  admitted  such  loan  and  deposit  are  themselves  not 
affected  by  the  Insolvent  Act — does  not  take  the  case 
out  of  the  eighth  section,  the  indorsement  and  purchase 
of  the  promissory  notes  having  been  within  the  sixty 
days  of  the  sequestration  of  Ashlin's  estate,  and  o 
affected  by  that  section.  And,  moreover,  this  purchase 
or  indorsement — the  same  being  in  part  a  liquidation  of 
the  previous  debt  due  by  Ashlin  to  this  plaintiff- 
amounted  to  a  transfer  of  property,  and  had  'Hhe  effect 
of  preferring"  the  plaintiff  to  AshUn^s  other  creditors. 

Cur.  adv.  rmlt. 

Dcceml)er30.  STEPHEN,  C.  J.,  now  delivered  the  judgment  of  the 
Court  as  follows  : — 

This  is  an  action  by  the  indorsee  against  the  maker  of 
two  promissory  notes,  payable  to  Spencer  Ashlin  or 
order,  and  by  him  indorsed  to  the  plaintiff;  the  amoimt 
of  one  being  i>237,  and  of  the  other  £251.  The 
defendant  disputes  the  validity  of  the  indorsements,  as 
against  Ashlin's  creditors: — the  said  Ashlin  having 
become  insolvent,  and  his  assignee  having  elected  on 
their  behalf  to  avoid  the  transfer.  And  the  question  for 
decision  by  the  Court  is,  in  substance,  having  regard  to 
section  8  of  the  Insolvent  Act,  and  the  two  first  sections 
of  the  late  Amending  Act,  whether  the  transaction 
between  Ashlin  and  the  plaintiff,  on  the  whole,  was  a 
transfer  of  property,  void  or  voidable  as  a  preference, 
under  the  first  mentioned  enactment,  or  is  protected  as  a 
"  payment  "  by  the  more  recent  statute. 

There  is  a  subordinate  question  raised  on  the  plead- 
ings, that  is  to  say,  on  the  third  replication  to  the  second 
plea — whether  the  election  by  the  assignee  at  all  events 
was  effectual ;  because  of  its  having  been  made  (as  that 
replication  alleges)  after  his  sale  of  the  assets  to  a  third 
party.  Since  the  filing  of  the  demurrers,  however,  the 
issues  of  fact  on  the  record  have  gone  down  to  trial;  and, 
it  then  clearly  appearing  that  the  election  preceded  such 
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sale,  and  the  jury  having  so  found,  this  point  was  not         I86f, 
argued.   A  considered  judgment  on  it,  therefore,  is  un-        {^^ 
necessary ;  but,  in  order  to  dispose  of  the  costs  on  the        ,-  ^'' 
demurrer  to  that  replication,  judgment  will  formally  be 
entered  thereon,in  accordance  with  my  present  opinion, 
for  the  plaintiff.  It  is  of  course  to  be  understood,  if  the 
question  should  again  arise,  that  this  direction  will  not 
be  taken  as  a  decision  on  the  point.  , 

The  second  plea — on  which  and  on  the  second  repli- 
cation thereto  the  questions  arise — alleges  that  after  the 
delivery  of  the  promissory  notes  to  Ashlin,  and  while 
they  remained  his  property  and  part  of  his  estate,  he  was 
indebted  to  the  plaintiff  and  divers  other  persons  ;  and 
that  Ashlin  indorsed  and  delivered  the  notes,  he  being 
at  the  time  insolvent,  within  sixty  days  before  his 
sequestration  ;  and  that  such  indorsement  and  delivery 
had  the  effect  of  preferring  the  plaintiff,  being  a  creditor 
as  aforesaid,  to  others  of  his  then  existing  creditors. 
The  plea  states  formally  the  fact  of  the  due  sequestration 
of  Ashlings  estate,  and  the  appointment  of  an  assignee 
thereof;  and  that  by  him,  since  the  commencement  of 
this  suit,  the  election  has  been  made  to  avoid  the  trans- 
action, on  behalf  of  the  insolvent's  creditors — and  to 
claim  the  instruments  as  part  of  the  assets  belonging  to 
the  estate. 

The  second  replication  sets  up  the  following  facts  in 
answer ;  that  Ashlin  was  indebted  to  the  plaintiff,  long 
before  and  at  the  time  of  the  indorsements  in  question^ 
for  certain  sei*vices  as  an  attome}' ;  and  that  he  lent 
Ashlin  money,  on  two  occasions,  upon  security  of  the 
notes,  which  were  accordingly  deposited  with  and  agreed 
to  be  held  by  the  plaintiff,  as  secm-ity  for  the  repayment, 
with  interest — both  such  loans,  and  the  consequent 
deposit,  being  more  than  sixty  days  before  the  seques- 
tration. Then,  that  eventually  Ashlin  sold  him  the 
notes,  and  thereupon  indorsed  them  without  recourse, 
for  a  stated  sum  (such  sale  and  indorsements  being 
within  the  sixty  days),  the  plaintiff  deducting  therefrom 
the  amount  due  to  him  for  services,  and  for  the  two  loans 
and  interest  thereon;  which  deductions,  it  was  then 
X— 4 
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1865.         agreed  between  the  parties,  should  be  taken  as  payments 
Levy    ^  o^  those  amounts.     Finally,  in  order  to  bring  the  case 
J,  ^'  within  the  protecting  clauses  of  the  new  statute,  the 

replication  avers  that  the  plaintiff  was  not  at  the  time 
aware,  nor  had  he  notice,  that  such  payments  were 
voluntary  preferences  by  Ashlin  over  other  creditors,  or 
that  the  latter  was  theti  insolvent,  or  rendered  thereby 
insolvent — and  so  on,  negativing  the  other  matters 
mentioned  in  the  enactment.  Moreover,  the  replication 
alleges  that  the  transaction  was  not  a  fraudulent  prefer- 
ence ;  and  that  it  had  not  the  effect  of  a  preference,  as 
alleged  in  the  plea. 

The  replication  is  demurred  to — on  the  general  ground, 
simpl}^  that  the  matters  there  alleged  constitute  no 
answer,  in  point  of  law,  to  those  stated  in  the  plea ;  but 
the  question  raised  by  this  demurrer,  in  effect,  is  the  one 
already  mentioned.  The  plea  on  the  other  hand  is  de- 
murred to,  because  it  does  not  allege  that  the  preference 
relied  on  was  fraudulent ;  an  allegation,  the  materialitr 
of  which  under  section  8  of  our  Insolvent  Act  has  never 
before,  in  this  Court,  arisen  specifically  for  decision. 

Now  that  section,  so  far  as  it  in  any  degree  touches 
the  present  case,  enacts  in  terms  as  follows — ^that  all 
alienations,  transfers,  deliveries,  mortgages,  or  pledges, 
of  any  estate,  goods,  or  effects,  real  or  personal,  made  by 
any  person  being  insolvent,  or  in  contemplation  of  sur- 
rendering his  estate  as  insolvent,  or  within  sixty  days 
preceding  the  sequestration  of  his  estate  as  insolvent,  and 
having  the  effect  of  preferring  any  then  existing  creditor 
to  another,  shall  be  absolutely  void — that  is  to  sa.v, 
according  to  the  decision  of  this  Court  in  Mackenzie  v. 
Murnin,  in  January  1860,  followed  b}"^  several  other 
cases,  void  as  against  the  insolvent's  creditors.  But  the 
admitted  facts  here  are,  that,  although  there  was  no 
fraud  or  fraudulent  preference  j(in  the  ordinary  sense  at 
all  events  of  the  word  fraudulent)  in  the  transaction,  the 
insolvent  holder  of  the  notes  sued  on  transferred  and 
delivered  them  to  the  plaintiff,  by  sale,  within  the  pro- 
hibited period  before  sequestration,  partly  indeed  for 
cash,  and  in  satisfaction  of  money  advanced  on  their 
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deposit,  but  partly  also  in  liquidation  of  a  debt  previously         1865. 

due  to  the  plaintiff,  and  unconnected  with  that  deposit.         Levy 

It  seems  to  me  vain  to  contend,  that  such  a  transaction       ^i  ^' 

Smith, 

had  not  necessarily  the  effect,  as  to  that  previous  debt, 
of  preferring  one  of  the  insolvent's  creditors  to  every 
other  then  existing  creditor.  If,  therefore,  it  was  in  legal 
construction  a  transfer  and  delivery  of  property,  and  not 
a  "  payment  "  within  the  recent  statute  (questions  to  be 
considered  presently),  I  think  that  the  sale  and  indorse- 
ment of  those  instruments  was,  at  the  election  of  the 
insolvent's  assignee,  utterly  inoperative  and  void — by 
force  of  the  8th  section  above  cited. 

Such  a  transaction  is  not  merely  within  the  words  of 
that  enactment.  The  object  of  the  statute  is  (as  with,  I 
apprehend,  every  other  bankruptcy  code)  to  secure  an 
equal  distribution  of  the  insolvent's  assets,  among  all  his 
creditors  having  equal  claims.  It  is  made  the  primaiy 
duty  of  the  insolvent  honestly  to  surrender  all  his  estate 
— ^in  order  that  they,  and  the  creditors  entitled  to  any 
preference  in  payment,  by  virtue  of  any  lien  or  other- 
wise, may  be  paid  as  far  as  the  assets  will  extend.  By 
the  Amending  Act  of  1844,  the  principle  is  illustrated 
and  enforced,  by  making  every  insolvent  punishable  who 
contracts  any  debt,  which  he  has  not  a  reasonable  ex- 
pectation of  being  able  to  pay;  or  who  shall  have  given 
to  any  creditor  a  preference,  in  itself  fraudulent  or  un- 
just— thus  drawing  the  distinction  between  a  preference 
simply,  and  one  which  may  under  the  circumstances 
have  been  morally  wrong.  But  the  object  of  equal  dis- 
tribution would  plainly  be  defeated,  and  frauds  be 
facilitated  if  not  encouraged,  on  the  part  of  persons 
contemplating  or  on  the  eve  of  bankruptcy,  if  they  were 
permitted  to  select  favomite  creditors,  and  pay  them 
preferentially  to  others.  Every  bankrupt  law,  therefore, 
I  believe,  will  be  found  to  contain  some  provision,  in 
restraint  of  such  preferences.  Now  it  cannot  be  denied, 
that  there  was  such  a  preference  in  this  case.  The 
plaintiff,  by  the  transaction  here  impeached,  was  paid  his 
own  debt  in  full — to  the  exclusion  or  injury  of  all  those 
other  creditors,  having  an  equal  right  to  satisfaction  out 
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^^^^'  of  the  same  assets,  whose  sources  of  payment  were  thus 
Levy  absorbed  or  diminished.  It  follows,  that  this  case  is 
Smith.  equally  within  the  spirit  of  the  clause,  and  the  mischief 
which  it  was  intended  to  remedy. 

But  other  codes,  it  seems,  in  the  endeavour  to  cany 
out  the  same  object,  use  the  term  "voluntary"  or 
''  fraudulent "  when  legislating  against  acts  of  preference. 
And  accordingly  any  threat  to  sue,  nay  even  any  demand 
of  pajTuent,  not  preconcerted  by  the  debtor,  howeyer 
embarrassed  at  the  time  he  may  know  himself  to  be,  will 
relieve  the  transaction  of  payment  from  its  real  character 
of  a  preference.  Eveiy  person  of  experience  in  such 
matters  is  aware,  and  there  are  cases  enough  on  record 
to  show,  how  easy  evasion  of  the  law  is  under  such  a 
sj'stem.  Concert  can  rarely  be  brought  home  to  the 
parties;  and  the  most  dulcet  of  applications  may, 
according  to  the  nature  of  the  claim,  be  construed  to 
render  the  preferential  payment,  even  by  a  father  to  his 
son,  involuntary.  It  is  not  improbable  that  the  local 
Legislature,  having  its  attention  drawn  to  this  state  of 
things,  deliberately  adopted  a  less  elastic  phraseology; 
and  thus  intentionally  avoided  every  transfer  of  property, 
by  an  embarrassed  debtor,  either  actually  insolvent  or  on 
the  verge  of  declared  insolvency,  having  the  "  eflfect"  of 
a  preference.  The  difference  between  such  an  expression 
and  a  preference  fraudulent,  voluntary,  or  in  any  manner 
dependent  on  intention,  is  too  marked  to  have  been  the 
result  of  accident.  It  is  to  be  observed,  moreover,  that 
the  8th  section  touches  no  case  of  payments — ^properly 
so  called.  These  are  the  subject  of  a  separate,  though 
not  a  happily  worded  section — the  12th.  The  one  under 
review  affects  only  transfers,  or  deliveries,  of  land  or 
chattels;  not  in  ordinary  estimation  payments,  although 
both  alike  must  be  meant  so  to  operate.  And  the  reason 
for  this  distinction  is  obvious  ;  since  a  debtor,  but 
especially  one  in  trade,  who  can  only  satisfy  his  liabili- 
ties by  transferring  land  or  handing  over  goods,  may 
reasonably  be  suspected  of  insolvency. 

I  trust,  therefore,  that  presumption  will  not  be  im- 
puted to  me,  for  declining  to  act  on  the  doubt  expressed 


V. 

Smith. 
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by  the  Judicial  Committee,  in  the  Bank  of  Australasia  1865- 
V.  Harris  (a),  as  to  the  meaning  of  the  word  preferring,  levy 
or  the  words  having  the  effect  of  preferring,  in  our 
Insolvent  Act.  By  an  express  decision  of  their  Lord- 
ships, of  course,  every  Judge  of  this  Court  would  be 
bound ;  but,  in  the  mean  time,  it  appears  to  me  to  be 
my  duty  to  follow  Sempill  v.  Anderson  {b),  determined 
in  September  1861,  and  the  case  of  Morris  v.  Flowery 
argued  before  my  late  colleagues  and  myself  in  April 
1862,  and  decided  in  May  following  (c).  Incidentally, 
though  not  in  terms,  the  question  as  to  the  ingredient  of 
fraud  or  voluntariness  in  the  transaction  is  decided  by 
those  cases. 

The  construction  of  section  8  cannot  be  affected  by 
the  fact,  that  in  this  case  the  promissory  notes  were  not 
indorsed,  exclusively,  to  satisfy  a  previously  existing 
debt;  and  that  the  other  creditors  entitled  to  payment 
were  not  prejudiced,  therefore,  except  as  to  a  portion  of 
the  purchase  money.  For  if  such  an  objection  could 
prevail,  the  law  might  be  with  facility  evaded  in  every 
case,  by  the  creditor's  receipt  of  a  slightly  larger  amount 
of  property  than  wiU  cover  his  debt ;  handing  over  the 
price  of  the  excess,  in  money,  to  the  person  preferring 
him.  The  principle  and  the  iiile  must  be  the  same, 
whatever  may  be  the  actual  amount  of  that  payment.  I 
am  also  of  opinion,  that  the  promissory  notes  transferred 
in  this  case  were  property — part  of  Ashlings  personal 
estate,  goods,  or  effects — witjiin  the  meaning  of  the  8th 
section.  They  certainly  were  not  money,  nor  were  they 
treated  as  money ;  but,  having  originally  been  deposited 
without  endorsement,  as  security  for  the  plaintiff's 
advances  on  them,  the  notes  were  sold  like  any  other 
chattel,  and  then  endorsed  and  delivered  to  the  plaintiff 
accordingly.  Their  previous  deposit,  in  consideration  of 
a  loan  then  made  on  the  notes,  though  Ashlin  may  have 
been  insolvent  at  the  time,  could  not  be  affected  by  the 
enactment;  for  questions  of  preference  can  only  arise, 
between  creditors  equally  entitled  to  claim  the  transferred 

{a)  1  Sup.  Ct.  R.,  App,  21. 

(6)  See  Appendix  to  the  present  volume. 

(c)3Sup.  Ct.  R.,  App.  10. 
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1865.  property-  But  it  is  clear  that  the  creditors  generally 
Levy  ^^^  no  such  right,  against  the  plaintiff,  except  subject 
^  V-  to  that  loan ;  nor  could  the  deposit  constitute  a  prefer- 

ence, as  between  him  and  Ashlin's  other  creditors, 
because — so  far  as  that  debt  was  concerned — ^they  and 
the  plaintiff  were  not  co-existing  in  that  character  until 
after  the  loan  itself*  had  been  made.  It  was  the  final 
indorsement  of  the  notes,  in  liquidation  of  that  and  the 
previously  existing  demand,  wliich  has  made  the  8tli 
section  applicable. 

The  question  yet  remains,  whether  the  transaction  is 
protected,  as  a  payment,  by  the  new  statute  of  1861. 
The  1st  and  2nd  sections  of  that  Act  (25  Vic,  No.  8) 
make  every  payment  to  a  creditor  valid,  an}'  thing  in  the 
Act  of  5  Vic,  No.  17,  notwithstanding,  provided  such 
creditor  did  not  know  that  his  debtor  was  insolvent,  or 
was  by  the  payment  rendered  insolvent,  or  that  he  con- 
templated sequestrating  his  estate  as  insolvent,  or  that 
the  payment  was  a  voluntary  preference  of  such  creditor, 
to  the  person's  other  creditors- 

These  sections,  therefore,  obviously,  were  passed  to 
correct  or  qualify  some  enactment  in  the  original  Act, 
relating — ^not  to  transfers  of  property — but  to  payments. 
And  consequently  I  infer  (necessarily,  as  it  seems  to  me), 
that  the  section  thus  qualified  and  restrained  in  its  ope- 
ration was  the  12th,  not  the  8th  section  of  the  last 
mentioned  law.  For,  by  that  12th  section,  every  pay- 
ment made  to  a  creditor  by  a  person  not  compelled  to 
make  it,  if  that  person  knew  himself  to  be  insolvent,  or 
contemplated  surrendering  his  estate  as  insolvent,  is  de- 
clared fraudulent  and  void.  The  improvidence,  not  to 
say  harshness  and  injustice  of  that  enactment,  had  long 
been  felt  by  the  trading  community ;  and  it  has  been 
wisely  removed  by  the  recent  statute.  But  the  effect 
sought  in' this  case  to  be  given  to  it,  by  holding  every 
transfer  of  property — otherwise  amounting  to  a  prefer- 
ence under  the  8th  section — to  be  a  payment,  which  the 
party  preferred  and  his  embarrassed  debtor  may  choose 
to  call  a  payment,  would  be  to  extend  the  enactment  far 
beyond  its  natural  scope,  or  what  could  have  been  in- 
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tended  by  the  Legislature.   Eveiy  alienation  or  transfer        .1866. 
of  goods  whatever,  made  hy  such  a  debtor,  which  shall         Levy 
have  the  eflfect  of  preferring  one  creditor  to  another,        ^  ^• 
must  inevitably  be  in  effect  a  payment.    But,  in  the 
language  of  Mr.  Justice  Milford,  in  Morris  v.  Flotcer, 
"  it  never  could  have  been  contemplated,  that  the  same 
transaction  might  be  treated  either  as  a  transfer,  or  a 
payment,  at  the  option  of  the  creditor  receiving  the 
goods  in  payment."     It  is  clear  to  me,  therefore,  that 
the  statutes  must  have  meant  by  the  word  payment 
something  which  was  not  such  a  transfer.     If  not,  the 
8th  section  would  be  virtually  repealed  (a).  . 

For  these  reasons,  I  am  of  opinion  with  the  late  Mr. 
Justice  WisBy  that  the  transaction  here  was  one  of  a 
transfer  and  delivery  of  chattels,  void  as  eigamst  Ashlin's 
assignee,  under  the  8th  section  of  the  5  Vic,  No.  17 ; 
and  cannot  be  deemed  a  payment,  within  either  the  12th 
section  of  that  Act,  or  the  1st  and  2nd  sections  of  the 
25  Vic,  No.  8.  The  judgment  of  the  Court,  therefore, 
will  be  substantially  for  the  defendant.  The  formal 
entry  of  judgment  on  the  several  demurrers  has  already 
been  notified  (&)• 

(a)  See  Jories  v.  MaJceiizie,  13  Moore  P.  C.  6,  9  ;  in  which  it 
seems  to  be  taken  for  granted,  that  the  bona  fides  of  a  transaction  is 
not  in  question  under  section  8  of  oar  Colonial  Statute. 

(6)  There  being  a  dispute  as  to  the  correct  way  in  which  the 
findings  on  the  several  issues  ought  to  be  entered  on  the  record,  an 
application  was  made,  in  Chambers,  to  Stephen,  C.  J.,  who,  on  the 
29th  March,  1866,  delivered  the  following  judgment : — 

A  verdict  was  entered  in  this  case  ^r  the  defendant,  generally, 
sabject  to  the  opinion  of  the  Court  as  to  the  propriety  of  my  direction 
— and  subject,  also,  in  case  that  opinion  should  be  in  accordance  with 
my  own,  to  such  distribution  of  the  finding,  on  the  several  issues,  as 
I  should  thereafter  direct  to  be  entered.  The  judgment  being  in 
favour  of  the  direction  at  the  trial  (see  the  judgment  delivered  on  the 
80th  of  December  last),  1  liave  now  to  make  the  necessary  order  as  to 
that  diBtribution. 

The  first  issue  is  on  the  defendant's  plea,  setting  up  his  assign- 
ment ;  and  it  raises  the  question,  whether  the  plaintiff  was  at  the 
time  of  such  assignment  a  creditor,  not  named  therein.  Now  there 
is  no  doubt,  on  the  evidence,  that  he  was  not  so  named,  nor  were  the 
promissory  notes  there  indicated.  It  is  equally  certain,  that  the 
plaintiff  then  held  those  notes.  But  the  issue  is  not  thus  divisible  ; 
as  the  plea,  taken  by  itself— or  the  replication,  taken  by  itself,  is. 
It  was  not  necessary  to  mention  the  notes,  or  at  least  to  name  the 
plaintiff,  in  S?nilh*8  assignment,  because  (according  to  the  judgment 
of  the  Court)  the  indorsements  were  rendered  void,  by  the  operation 
of  the  Insolvent  Act,  on  the  assignee's  election  to  avoid  them  ;  aud 
the  plaintiff,  therefore,  in  respect  of  those  notes,  was  not  a  creditor  of 
Smith  at  all.  Consequently,  a  material  allegation  by  the  plaintiff  being 
negatived,  the  whole  replication  fails  as  an  answer  to  the  plea.  This 
first  issue  therefore  must  remain,  as  at  present  found,  for  the  defendant. 
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1865«  On  the  second  issue  there  seems  more  difficulty ;  for  it  raises  the 

Suestion,  whether  the  payee  of  the  notes  {Aahlin)  did  or  not  indone 
hem  to  the  plaintiff.     Now  there  was  no  dispute,  that  in  point  of 

T.  fact  Ashlin  did  indorse— that  is  to  say,  did  actually  si^  his  name  on 

Smith.  those  notes,  and  deliver  them,  with  intent  to  pass  the  property 
therein,  to  the  plaintiff.  But  that  delivery,  and  that  act  of  in- 
dorsation, were  (as  already  observed)  voidable  at  the  election  of  the 
assignee  ;  and,  upon  his  making  such  election,  the  transfer  or 
attempted  transfer  became  invalid  from  the  b^inning.  In  other 
words,  the  indorsement  and  delivery  alike  were,  on  and  after  thsl 
election,  by  virtue  of  its  retroactive  operation,  absolutely  void. 
Consequently,  in  legal  effect,  Aahlin  did  not  indorse  {i.e.  did  not 
effectively  transfer)  the  notes  to  the  plaintiff ;  and  the  issue,  therefore, 
en  this  second  plea  also,  must  stand  for  the  defendant. 

Were  it  to  be  entered  otherwise,  there  would  be  an  inconsistency 
in  the  findings  on  the  record.  A  plaintiff  doubtless  may  be  the 
legitimate  indorsee  of  a  note  or  bill,  and  yet,  by  some  subsequent 
matter  raised  on  the  pleadings,  not  be  entitled  to  recover.  But  hen 
the  defendant's  case  is,  that  the  plaintiff  never  was  such  an  indorsee ; 
or  at  any  rate  was  not  so,  for  the  purposes  of  this  action. 

The  third  issue  is  on  the  defendant  s  plea,  setting  up  the  provinons 
of  section  8  of  the  Insolvent  Act.  The  plea  alleges,  that  the  indone- 
ment  relied  on  by  the  plaintiff  was  within  sixty  days  next  before 
Ashlings  insolvency  ;  and  that  it  had  the  effect  of  preferring  the  plain- 
tiff, then  being  a  creditor,  to  the  letter's  other  creditors  ;  and  that  the 
assignee  afterwards  (but  after  the  commencement  of  the  suit)  elected 
to  avoid  such  indorsement,  and  the  delivery  of  the  promissory  notes 
consequent  thereon  ;  the  same  being  a  transfer  of  property  within  the 
meaning  of  the  enactment — by  reason  of  all  which  premises,  says  the 
plea,  such  indorsement  and  delivery  became  void.  Now  the  plaintiff 
m  his  first  replication  to  this  plea,  denied  its  several  allegations;  in 
other  words,  traversed  it  generally.  But,  if  the  judgment  of  the 
Court  was  right,  all  those  allegations  were  established  ;  and,  so  hr 
as  it  respects  the  mere  matters  of  fact,  irrespective  of  their  legal 
effect  and  value,  it  is  indisputable  that  they  were  so. 

The  next  issue  is  the  fourth  ;  raised  b^  a  second  replication  to  the 
same  plea.  The  plaintiff  here  sets  up  in  answer,  in  effect,  the  pro- 
visions of  section  1  and  2  of  the  last  Insolvency  Amending  Act  ; 
which  exempts  certain  *'i>aynients''  from  the  operation  of  the 
previous  law. '  He  states  in  detail  the  circumstances,  out  of  which 
the  indorsement  of  the  notes  arose ;  that  he  had  previously  lent 
Ashlin  money  on  them,  the  latter  being  then  the  plaintiffs  debtor  for 
services  rendered ;  and  that  eventually  an  arrangement  was  made 
between  them,  whereby  the  instruments  were  to  be  taken  in  payment 
of  the  entire  debt ; — and  accordingly  that  they  were  so  taken.  The 
replication  proceeds  to  negative  all  the  exceptions  contained  in 
section  2  ;  the  material  one  being,  that  the  plaintiff  did  not  know  that 
such  ])ayment  was,  on  Ashlings  part,  a  voluntary  preference. 

Now  the  question  is  not,  merely,  on  such  a  replication,  if  wholly 
trsiversed,  whether  the  greater  part  of  its  allegations  are  established 
— but  whether  the  whole  (so  far  as  they  are  material)  are  established. 
And  the  main  contest  here  was,  whether  in  legal  effect  and  con- 
struction the  notes,  or  their  indorsement  to  the  plaintiff,  could  be 
deemed  a  payment ;  and  so,  whether  the  allegation  was  sustained 
that  he  took  them  in  payment.  On  this  point,  the  jury  were  in- 
structed to  find  for  the  defendant ;  and  the  Court  lias,  in  the 
judgment  delivered  by  me,  upheld  that  finding.  The  issue  on  this 
replication,  therefore,  must  necessarily  be  so  entered,  although  it  be 
conceded  that  the  plaintiff  proved  every  ether  allegation  in  the 
pleading. 

As  to  the  fifth  issue  (raised  by  the  third  replication  to  the  same 
plea),  which  denies  that  any  election  was  made  by  Ashlin's  assignee 
until  after  his  sale  of  the  assets,  it  is  admitted  that  the  fact  was  as 
stated  in  the  plea.  The  defendant  succeeds,  consequently,  on  this 
last  issue  also. 
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Rouse  and  another  against  Nixon  (a), 

X^  JE  CTMENT  for  an  allotment  of  land  in  Elizabeth-      The  52nd 

street,  Sydney — to  defend  for  a  portion  of  which  Xrastee  Act,^ 

the  defendant  appeared.  thftVhTn*^ 

At  the  trial  before  Stephen,  C.  J.,  in  the  November  ever  theper- 

sittings,  the  plaintiffs'  title  was  shown  as  follows.     On  ^''re^cefve  ^ 

the   80th  November,  1840,   the  land  was  granted  to  payment  of 

C  Roberts.     On  the  80th  Januarj',  1852,  it  was  mort-  Srel'by 

gaged  by  Roberts  to  Plomer.     On  the  20th  April,  1863,  ^^'J^^^'Jj 

Roberts  executed  a  mortgage  of  the  same  land  to  Messrs.  shall  endorse 

Rmse  and  Tejry,  and  this  mortgage  had  become  vested  ^Fmort^ngr"^ 

in  the  plaintiffs.     On  the  21st  April,  1863,  a  receipt  for  an  acknow- 

the  mortgage  money  and  interest  was  indorsed  on  the  unSrIhis 

mortgage  of  the  80th  January,  1852,   by  Plomer,  in  ^^^^*  attested 

^                                      *> '               "  ]yy  one  wit- 
pursuance  of  the  16  Vic,  No.  19,  sect.  52.  ness  of  the 

The  mortgage  to  Rouse  and  Teiry  of  20th  April,  the  mortgage 

1868,  and  the  receipt  by  Plomer  of  the  21st  April,  1868,  debt  in  full, 

.  1  ,  -.        /  1      /.  1    .  such  indorse- 

were  both  registered  on  the  same  day  (the  former  being  ment  shall, 

registered  and  numbered  before  the  latter).     It  thus  S?^'\he?eof?" 

appeared  that  the  plaintiffs'  mortgage  was  registered  &c.,  "operate 

before  the  registration  of  the  first  mortgagee's  receipt  ^themort^^^ 

and  indorsement  on  the  latter's  original  mortgage.  The  S^  debt, 

and  a  recou- 

defendant  had  been  in  possession  since  1862.     There  veyanceofall 

had  been  no  demand  of  possession,  or  notice  to  quit,  *Je  ^er^ite- 

before  action  brought.  ments  com- 
prised in  such 

At  the  trial,  it  was  contended  that  the  plaintiffs  could  mortgage,  to 

not  recover ;  first,  because  the  defendant  having  been  in  peraona^r 

possession  at  and  before  the  20th  April,  1863,  must  be  shall,  at  the 

presumed  to  have  been  then  a  tenant,  and  not  a  tres-  p^ment,  be 

passer,   and  could  not,  therefore,    be  ejected  without  entitled  to  the 
,           1    /.              .                 •               •           J            n  equity  of  re- 
demand  of  possession  or  notice  to  quit ;  and  secondly,  demption 

because  the  plaintiffs  had  no  title.       On  the  20th  April,  ^^^^'  \l\^^ 

1868,  the  legal  estate  was  in  Plomer,  and  the  plaintiffs  or  their 

were  mortgagees  of  the  equity  of  redemption  only.    On  [ntS^^ 

therein." 
Held,  that  tlie  section  applies  only  to  the  case  of  mortgagor  and  mortgagee,  where 
the  former  pays  off  the  latter's  mortgage. 

(a)  Before  Stephen,  C.  J.,  Cliecke^  J.,  and  Faucrtl,  J. 
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1865.  the  8th  of  May,  1863,  the  day  of  the  registration,  the 
title  of  Plomer  was  transferred  to  Roberts,  as  the  person 
entitled  to  the  equity  of  redemption,  nnder  the  52Dd 
section  of  the  Trust  Property  Act  of  1862  (a).  For  the 
plaintiffs  were  not  on  that  day,  any  more  than  on  flie 
21st  of  April,  entitled  to  the  equity  of  redemption. 
Although  the  plaintiffs  could  redeem  Ptom^r'«  mortgage, 
the  person  throughout  entitled  to  the  equity  of  re- 
demption was  Roberts  alone.  How  then  could  there  be» 
in  the  words  of  this  enactment,  a  "  reconveyance"  by 
Plomer  to  any  one  else  ? 

The  learned  Judge  ruled,  as  to  the  first  point,  that 
every  presumption  was  that  the  defendant  was  a  tenant 
(if  a  tenant  at  all)  to  Roberts,  since  the  defendant  had 
come  in  long  after  1852.  But  Roberts  during  all  that 
time  had  no  legal  title,  and  the  defendant  therefore  conld 
have  had  none.  On  the  second  point  his  Honor  refused 
to  nonsuit,  as  he  thought  the  point  a  doubtful  one ;  as  it 
was  questionable  whether  the  Legislature  did  not  mean, 
by  the  words  "  person  entitled  to  the  equity,"  to  indicate 
a  mortgagee  of  such  equity  equally  with  the  mortgagor. 
His  Honor  therefore  directed  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiffs  to  move  to  enter  the 
verdict  for  them,  if  the  Court  should  think  fit. 
November  30.       A  rule  nisi  accordingly  having  been  obtained, 

December  29.  Blake  {Salanions  with  him)  showed  cause.  The 
plaintiffs'  moilgage  was  registered  before  the  registration 
of  the  first  mortgagee's  (Plomer  s)  receipt  and  indorse- 
ment on  the  latter's  original  mortgage.  The  question, 
therefore,  is,  in  favour  of  whom  did  such  last  mentioned 
registration  operate — as  a  convej^ance  to  the  plaintiffs— or 

{a)  16  Vic,  No.  19.  This  section  is  as  follows  :— '*  Whenever  tiie 
person  entitled  to  receive  payment  of  any  money  secnred  by  mort- 
gage upon  land,  shall  endorse  upon  the  deed  of  mortgage  an 
acknowledgment  under  his  hand,  attested  by  one  witness,  of  the 
payment  of  the  mortgage  debt  in  full,  or  of  any  less  sum  in  sat^ 
faction  thereof,  such  indorsement  shall  (upon  registration  thereof  in 
the  manner  provided  by  law  for  the  registration  of  other  instruments 
affecting  land)  operate  as  a  discharge  of  the  mortgage  debt,  and  a  re- 
conveyance of  all  and  singular  the  hereditaments  comprised  in  such 
mort^ige  to  the  person  or  persons  who  shall,  at  the  time  of  sach 
payment,  be  entitled  to  the  equity  of  i-edemption  thereof,  according 
to  his  and  their  respective  interests  therein. " 
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as  a  re-conveyance  toBoterte  the  mortgagor?  If  the  latter, 
the  legal  estate  is  in  BoberU,  and  so  not  in  the  plaintiffs. 
It  is  submitted  that  Roberts  was  the  person  entitled  to 
the  equity  of  redemption  and  not  the  plaintiffs,  for  they 
were  only  the  mortgagees  of  his  equity  of  redemption. 
The  equity  of  redemption  constitutes  an  equitable  estate 
in  the  land,  the  old  ownership  being  supposed  to  be 
continued ;  the  mortgagee  holding  the  estate  only  as  a 
pledge  for  the  money,  in  the  repayment  of  which  he  is 
principally  interested  (a).  It  may  be  granted  and 
devised  in  the  same  way  as  might  have  been  done  with 
the  estate  before  the  mortgage  was  made  ;  Spence  (6). 
It  may  itself  become  the  subject  of  a  mortgage  again 
and  again ;  each  mortgage  or  pledge  being  of  the  same 
character,  except  that  by  the  first  mortgage  the  legal 
estate  passed.  Every  such  mortgagee  as  being  a  person 
claiming  an  interest,  legal  or  equitable,  in  the  property 
mortgaged,  under  or  through  the  mortgagor,  by  privity 
of  title,  has  a  right  to  redeem  tlie  property,  in  order  to 
make  his  own  claims  available,  whether  those  having  a 
prior  claim  to  redeem  are  willing  to  proceed  or  not  (c). 
He  can  redeem  any  prior  incumbrancer  on  paj^ment  of 
the  principal,  interest,  and  costs  due  to  him,  such 
redeeming  party  being  also  liable  to  be  redeemed  by 
those  below  him,  who  are  all  liable  to  be  redeemed  by 
the  mortgagor  (d).  The  mortgage  debt  being  regarded 
as  an  interest  of  a  personal  nature  secured  on  lands,  each 
mortgagee  in  succession  is  a  creditor  of  the  mortgagor, 
and  he  can  sue  in  debt  for  the  money  secured  by  the 
mortgage.  But  the  equity  of  redemption,  notwithstand- 
ing all  these  dealings,  remains  in  the  mortgagor,  and  he 
is  the  only  person  who  is  entitled  to  pay  off  all  the  other 
claimants.  The  equity  is  realty,  and  goes  to  the  heir; 
but  the  intermediate  interests  vested  in  the  various 
mortgagees  are  personalty,  and  go  to  the  personal  repre- 
sentatives. If,  therefore,  a  subsequent  mortgagee  re- 
deems a  prior  mortgagee,  the  mortgage  thus  redeemed  is 
transferred  to  him :  but  in  such  a  case  there  is  no 
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(a)  See  Burton  452. 
(c)  id.  660. 


(h)  2  Vol.  645  ;  see  Coote  26 .• 

{d)  Id.  665  ;  See  Smith's  Comp.  291. 


848 


SUPKEME  COUBT  REPORTS. 


1865. 

Rouse 
and  another 

V. 

Nixon, 


re-conyeyance,  nor  is  any  mortgaged  debt  dischaiiged. 
It  is  only  when  the  mortgage  debt  is  liquidated  and 
discharged  that  a  re-conveyance  is  executed ;  and  sach 
re-conveyance  can  only  be  to  the  person  who  originally 
made  the  mortgage.  Where  a  second  mortgage  is  onlv 
made  to  pay  off  an  existing  mortgage,  the  proper  course 
is  to  execute  an  assignment  of  the  old  mortgage.  In  the 
present  case  the  plaintifiis  ought  to  have  obtained  from 
Plomer  an  assignment  of  his  mortgage.  Roberts  had 
never  ceased  to  own  and  be  entitled  to  the  equity  of 
redemption.  Or  they  might  have  postponed  their  mort- 
gage till  Plomer  was  paid  off,  and  the  receipt  registered. 
It  is  submitted  that  by  the  registration  of  the  receipt 
the  estate  was  re-conveyed  to  Roberts,  The  statute  does 
not  contemplate  the  case  of  several  mortgages.  The 
words,  "the  persons  entitled  to  the  equity  of  redemption 
thereof,  according  to  their  respective  interests  therein," 
must  be  intended  to  mean  the  heirs  or  devisees  of  the 
mortgagor.  A  second  mortgagee  has  only  a  charge  on 
the  land.  Suppose  there  has  been  a  third  and  a  fourth 
mortgage,  and  then  that  the  first  has  been  paid  off  and 
his  receipt  endorsed  and  registered,  who  would  be  at  the 
time  of  such  a  payment  entitled  to  the  equity  of 
redemption  ?  This  shows  that  the  person  so  entitled  is 
the  mortgagor  to  whom  alone  a  re-conveyance  is  possible. 
This  section  is  found  in  a  Trustee  Act,  in  connection 
with  various  provisions  for  facilitating  the  getting  in  of 
the  legal  estate  when  outstanding,  and  was  intended  to 
apply  only  to  cases  where  the  legal  estate  could  be  re- 
conveyed.  But  it  is  inapplicable  to  cases  of  intermediate 
mortgages,  where  several  persons,  whose  rights  cannot  be 
parcelled  out,  are  entitled  to  obtain  for  themselves  the 
entire  fee,  subject  toredemption.  The  words  "discharge 
of  the  debt,  and  re-conveyance  of  "the  mortgaged 
premises,  can  only  apply  to  cases  where  the  object  is  to 
revest  the  estate  in  the  mortgagor. 


Martin,  Q.  C,  and  Darletf  contra.  The  equity  of 
redemptiqn  is  an  estate  in  the  land.  Roberts,  after  the 
mortgage  to  Plomer,  having  that  estate  in  the  land, 
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mortgaged  it  to  the  plaintiffs.  The  plaintiffs  became  1865. 
purchasers,  qualified  owners  of  Roberts'  estate,  and  were  ^  Rouse 
by  their  mortgage  entitled  to  redeem  Plomer,  and  so  ^^^  another 
were  persons  entitled  to  the  equity  of  redemption  in  Nixox. 
right  of  Roberts.  All  he  had  the  plaintiffs  had.  "  The 
principle  of  the  decision  is,"  says  Wigram,  V.  C,  in 
Frazer  v.  Jones  (a),  "that  the  mortgage,  as  between 
the  mortgagor  and  the  mortgagee,  is  a  mortgage  of  the 
mortgagor's  entire  interest,  saving  .only  the  rights  of 
prior  incumbrancers ; "  Spence  {b).  It  is  submitted  that 
the  clause  in  question  is  not  limited  to  a  mortgage  of  the 
legal  estate,  but  applies  equally  to  all  mortgages;  and 
the  estate  which  is  re-conveyed  by  the  indorsement  and 
registration,  is  the  estate  vested  in  the  mortgagee  who  is 
paid  off.  If  such  mortgagee  has  the  legal  estate,  then 
that  estate  is  re-conveyed ;  if  an  equitable  estate,  then 
such  estate  only  is  re-conveyed.  For  example,  if  a 
second  mortgagee  is  paid  off  by  the  mortgagor,  and  the 
receipt  for  the  payment  is  duly  endorsed  and  registered, 
then  the  mortgagor  does  not  get  back  the  legal  estate, 
but  only  the  estate  which  was  under  mortgage  to  such 
second  mortgagee,  that  is,  the  equity  of  redemption. 
The  owner  of  the  original  equity  of  redemption  is  the 
second  mortgagee,  and  is  the  person  in  whom  the  legal 
estate  vests  by  the  statute,  on  payment  of  the  original 
mortgage,  and  due  indorsement  and  registration.  No 
doubt  a  mortgagor  has  a  right  to  redeem  a  second 
mortgage  as  well  as  a  first ;  but  it  is  submitted  that  the 
right  of  redemption,  which  is  meant  by  the  statute,  is 
the  original  right  of  redemption  existing  on  the  execution 
of  a  legal  mortgage,  and  to  that  right  the  second 
mortgagee  became  entitled  with  all  its  privileges  on  the 
execution  of  his  mortgage,  just  as  much  as  if  he  had 
purchased  it,  and  obtained  a  conveyance  of  it,  because 
(subject  to  the  right  to  redeem)  every  mortgage  is  a 
conveyance,  absolute  and  complete  ;  Whitworth  v. 
Gaugain{c)y  Spence  {d).  The  53rd  and  54th  sections 
tend  to  show  the  correctness  of  tliis  conclusion,  that  the 

(o)  5  Hare  481.  (6)  2  Vol.  657. 

(c)  3  Hare  427.  (rf)  2  Vol.  638. 
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1865.         statute  meant  to  include,  or  ma}'  include,  the  mortgagee 

^usE~     *^  *^^  party  entitled  to  the  equity  of  redemption.    It 

and  another    could  not  have  been  intended  that  the  mortgagor  by 

Nixon.        P^P^^g  ^^  ^^^  ^^^  mortgage  and  obtaining  the  receipt 

should  get  back  the  legal  estate ;  but  that  the  person 

obtaining  the  receipt  should  take  the  interest  of  the 

person  who  was  paid  off,  whatever  it  might  be. 

Stephen,  C.  J.  The  52nd  section  is  applicable  only 
to  cases  in  which  the  registration  of  the  mortgagee's 
receipt  can  operate  as  a  discharge  of  the  debt  as  well  as  a 
re-conveyance  to  the  person  entitled  to  the  equity  of 
redemption.  But  the  plaintiffs  never  owed  a  debt  to 
Ptomer, and  could  not  receive  a  **  re-conveyance."  They 
were,  therefore,  not  the  persons  entitled  to  the  equity  of 
redemption  within  the  terms  or  meaning  of  the  enact- 
ment. They  were  indeed  not  in  the  proper  sense  so 
entitled  at  all,  for  they  were  not  the  purchasers  or  owners, 
but  only  the  mortgagees  of  the  mortgagor's  equity  of 
redemption.  Moreover,  if  there  had  been  four  mortgages 
in  succession — suppose  that  for  his  own  protection  the 
fourth  paid  off  the  second  or  the  first  mortgage — what 
>  would  be  the  effect  ?  The  receipt  and  registration  might 
operate  as  a  '*  conveyance**  (though  not  are-conveyance) 
of  the  lands  in  the  one  case,  and  of  the  mortgagor's  equity 
of  redemption  in  the  other  case ;  but  would  it  also 
operate  as  a  discharge  of  the  debt  ?  If  not,  the  enact- 
ment would  only  operate  for  one  of  its  declared  purposes, 
instead  of  the  two  declared  purposes.  And  if  on  the 
contrar}''  the  enactment  would  operate  in  such  a  case 
fully,  and  so  discharge  the  debt,  in  what  position  would 
the  unfortunate  fourth  mortgagee  be  ? 

On  the  other  hand,  if  it  be  said  that  the  statute  was 
not  intended  to  apply  to  such  a  case,  why  should  it  be 
held  to  extend  to  a  case  where — merely  by  contrivance— 
the  second  mortgagee  pays  off  the  first  out  of  the  moneys 
advanced  on  the  second  mortgage  ?  In  short,  every  con- 
sideration tends  to  show  that  the  section  applies  only  to 
the  simple  case  of  mortgagor  and  mortgagee,  where  the 
former  pays  off  the  latter's  mortgage. 

Cheeke,  J.,  and  Faucett,  J.,  concurred. 

Rule  discharged. 
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FoTHERiNGHAM  and  another  against  O'Brien. 

rilHE  first  count  stated  an  agreement  that  in  con-  In  an  action 
-■-     sideration  that  the  plaintiffs  would,  by  W.  H.  Aldis  reSVbill 
their  agent,  deliver  to  the  defendant  a  certain  valuable  of  exchange 
and  negotiable  instrument  of  the  plaintiffs  then  cur-  in  favour  of 
rent— that  is   to    say,  a  bill   of  exchange  for   £264  ^'\^^£^ 
lOs.,  dated  the  16th  June,  1865,  payable  to  W.  H.  Aldis  fendant,  and 
or  order  five  months  after  date,  drawn  by  Aldis  and  ^  ^^j^^  ^ 
accepted  by  the  defendant,  and  indorsed  hy  Aldis  to  the  plaintiffs,  it 
plaintiffs — the  defendant  promised  and  agreed  with  the  the  plaintiffs 
plaintiffs  by  their  agent  that  he  would,  upon  the  de-  ^hf blnr'!^'* 
livery  to  him  of  the  said  instrument,  procure  and  deliver  and  had  after- 
to  the  plaintiffs  or  their  agent  another  bill  of  exchange  JJ  back^tr*^ 
to  the  same  tenor  and  effect,  that  is  to  say,  a  bill  of  Wm  to  be  ex- 
exchange   for  £264   10s.   dated,    &c.      Averment  of  anotl^er.    The 

fulfilment  of  all  conditions  precedent.     Breach,  tliat  plaintiffs' 
_____  ,,,.  -.7  /  case  was,  that 

defendant  had  not  procured  or  delivered  vioa^  et  forma,    the  defendant 

The  second  and  third  counts   were   in  trover  and  bmfrom^ 

detinue.  and  tore  it  up. 

Pleas  to  the  fii'st  count — 1.  Non  assumpsit ;  2.  Tra-  v,X  to^lie 

verse  that  Aldis  was  the  plaintiffs'  assent:  To  the  second  defendant 

stating  these 
count — 3.  Not  guUty  :    To  the  third  count — 4.   Non  facta,  and  de- 

detinet;  5.  Traversing  plaintiffs'  property  in  the  bill,  "eJJ^'JJf^ije 

Issue  thereon.  bill ;  to  which 

It  appeared  at  the  trial  before  Cheekey  J.,  in  the  pHed*««i^ 

November  sittings,  that  the  plaintiffs  had  discounted  n^nst  refer 

the   bUl  in  question  for   Aldis,    and  that  they  had  principals  in 

afterwards   given    the  bill   back   to   Aldis  to  be  ex-  ^Q^^j^fi^e^o 

changed  for  another,  or  to  be  discounted  by  him  for  the  and  in  which' 

plaintiffs'  benefit.     It  was  supposed  by  the  plaintiffs  interest?" 

that  the  defendant  had  got  the  bill  from  Aldis  and  The  defendant 

destroyed  it,  or  returned  it.     The  plaintiffs  gave  value  in  ConVt  at 

for  the  bill,  and  then  handed  it  back.     In  support  of  f^^^f^^f^""^ 

this  case  the  plaintiffs  produced,  first,  a  letter  written  by  them  were 

them  to  the  defendant  as  follows:— "We  handed  to  Siilmi^'*^'' 

our  mutual  friend  Mr.  TV.  H.  Aldis,  on  Saturday,  the  No  evidence 

was  called  for 
the  defendant.  The  jury  having  found  a  verdict  for  the  defendant,  the  Court 
granted  a  new  trial  on  payment  of  costs. 
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and  another 

V. 

O'Briex. 


1865.  29th  instant,  your  acceptance  in  his  favour,  due  19th 
FoTHERiifGHAM  Novcmber,  for  £264:  lOs.,  which  he  undertook  to  dis- 
count, and  hand  ns  the  proceeds.  This  instrument,  he 
tells  us,  he  gave  to  you  to  be  exchanged  (as  it  bore  our 
endorsement  erased)  for  one  of  the  same  tenor  and 
date.  We  have  repeatedly  appUed  to  Mr.  Aldis  to 
return  it  to  us :  his  only  answer  is,  that  you  tore  it  up. 
Now,  as  the  bill  is  our  property,  we  must  request  you 
will  give  it,  or  one  like  it,  to  Mr.  Aldis,  to  hand  back 
to  us."  To  this,  the  defendant,  replied,  **  I  beg  to 
acknowledge  receipt  of  your  note  of  the  12th  instant; 
and  in  reply,  to  state  that  I  must  refer  you  to  your 
principals  in  the  matter  you  allude  to,  and  in  which  I 
have  no  interest."  This  was  the  plaintiffs*  case.  But 
the  defendant  was  in  Court,  and  so  was  AldU,  and 
neither  of  them  was  called  by  the  plaintiff.  No 
evidence  was  called  for  the  defendant.  Under  these 
circumstances  the  jury  found  for  the  defendant. 

November  29.  Sir  TF.  Manning  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence. 

Decenil)er  19.  Butler  showed  cause.  Granting  that  the  jury  might 
have  given  a  verdict  for  the  plaintiffs,  if  they  had 
thought  fit,  the  present  verdict  for  the  defendant  will  not 
be  disturbed,  as  the  question  was  for  them.  It  was  more 
incumbent  upon  the  plaintiffs  than  the  defendant  to  call 
Aldis  ;  and  since  the  former  chose  to  leave  their  case  so 
very  meagre  and  bare,  they  cannot  complain  that  the  jurj' 
have  found  a  verdict  against  them  on  account  of  the  want 
of  the  evidence  oiAldis.  Although  where  there  is  no  evi- 
dence in  itself  to  affect  a  defendant,  the  mere  fact  that 
he  is  not  called  as  a  witness  is  not  sufficient  to  sustain  a 
verdict  against  him :  yet,  if  there  is  some  evidence 
against  him — as  for  instance,  an  implied  admission  on 
his  part — then  the  circumstance  that  he  is  not  called  to 
explain  it,  has  been  considered  enough  to  turn  the  scale 
and  sustain  the  verdict ;  McKeiven  v.  Cotchxng  (a). 
He  also  refeiTed  to  Adams  v.  Midland  Railway  Co.  {by 

Sir  W.  Manning,  Q.  C,  contra. 
(a)  27  L.  J.  Ex.  41.  {h)  31  L.  J.  Ex.  35. 
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Stephen,  C.  J.     The  defendant  ought  to  have  gone         18(J5. 


V. 

0»Bkie\. 


into  the  box  to  rebut  the  inference  arising  from  his  Fotheringham 
silence  as  to  a  charge  so  serious — he  answering  the  ^^  another 
plaintiffs'  letter,  but  evading  the  charge  altogether.  It 
is  obvious  that  the  defendant  was  the  only  person  who 
could  have  proved  the  non-destruction  or  the  non- 
receiving  of  the  bill.  Why  did  he  not  go  into  the  box? 
And  the  jury,  as  the  case  stood,  might  have  justifiably 
found  for  the  plaintiffs.  But  the  question  was  certainly 
for  them,  and  it  cannot  be  denied  that  Aldis  might  have 
been  called  by  the  plaintiffs,  had  they  not  suspected 
complicity  with  the  defendant.  Yet  the  result  is  not  a 
satisfactory  one.  The  truth  has  not  been  disclosed,  or 
justice  done,  and  the  amount  at  stake  is  a  large  one. 
Moreover,  if  the  defendant  has  destroyed  the  bill  placed 
in  his  hands,  knowing  that  he  has  no  right  so  to  do,  his 
conduct  deserves  exposure.  Or  if  he  has  not  done  the 
act,  the  defendant  can  easily  so  state.  Therefore  there 
must  be  a  new  trial.  But  as  the  plaintiffs  did  not  call 
Aldis,  and  might  have  done  so,  they  must  pay  the  costs 
of  the  trial,  whether  the  omission  was  the  plaintiffs* 
fault,  or  their  misfortune  only  (a). 


(a)  See  Nixon  v.  STiarpc—Sth  October,  1863. 

Butler  showed  cause  against  the  rale  for  a  new  trial  obtained  last 
term — against  a  verdict  for  defendant.  Plaintiff  sned  for  £50  on  an 
account  stated,  and  his  only  evidence  was  a  letter  signed  by  the 
defendant,  and  addressed  *'Mr.  Nixon,** — in  which  the  defendant 
says,  "So  soon  as  J  receive  advice  from  the  office  {i.e.  of  the  writer's 
being  allowed  an  'advance'  of  £50),  I  will  remit  your  £50  in  full." 
There  was  no  evidence  whatever  of  the  consideration  for  any  debt, 
or  of  the  existence  of  one,  beyond  what  may  be  implied  from  the  ex- 
jiression  cited  ;  and  the  plaintiff  was  not  put  in  the  box,  although  his 
absence  was  unaccounted  for,  and  it  was  suggested  that  he  wa^s  in 
town  at  the  time  and  easily  accessible.  On  the  other  hand,  neither 
was  the  defendant  called.  But  (as  it  was  said)  he  was  in  the  far 
interior.  The  question  was  whether  the  ulaintiff  had  or  had  not 
proved  his  case  ;  or  whether  the  letter  merely  amounted  to  this,  that 
the  defendant  admitted  his  liability  to  pay  out  of  a  particular  fund 
only,  which  as  yet  he  had  never  received.  The  following  cases  were 
refen-ed  to— Hughes  v.  Thorpe  *  Feaenmayer  v.  Adcock,'\^  Fryer  v.  Roe.  J 

Per  Curiam.  We  think  the  latter  construction  possible— although 
in  our  opinion  it  was  not  the  probable  one.  And  we  all  think  that  as 
the  plaintiff  might  have  removed  adl  doubt  and  difficulty  as  to  the 
existence  of  the  debt,  if  due,  by  simply  becoming  a  witness,  he 
cannot  obtain  a  new  trial  except  on  payment  of  costs.  But  we  also 
think  that  he  ought  to  have  a  new  trial,  as  we  can  see  clearly  that 
justice  has  not  been  done. 


*  5  H.  ft  W.  M7. 
Y— 4 


t  16  id.  449. 


12  C.  B.  439. 
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Decembers.  Ex parte  CoJfS  (a), 

A.  being  in  T/[TILKINSON  moved  to  make  absolute  a  rule  for 

pation^^of  an  ^  prohibition  under  the  Justices'  Acts,  to  restrain 

unlicensed  further  proceedings  in  respect  of  a  conviction  under  the 

which  several  fifty-first  section  of  the  Sale  of  Liquors  Licensing  Act 

persons  wero  ^f  1862  (h).  The  applicant  was  brought  up  in  custody  by 

ing  spirits,  a  constable,  having  been  apprehended  under  the  powers 

hendeS^wTth  conferred  by  that  section — there  bemg  no  warrant  or 

those  persons  summons  in  the  case — and  was  charged  (under  the  same 

section  of  the  section)  with  selling  liquor  b}'  retail  in  an  unlicensed 

Saleof  Liquors  house.     The  evidence  for  the  prosecution  being  closed, 

Act,  and  the  hearing  was  adjourned  at  the  request  of  the  appU- 

th^^^tices^'^  ^^^^ '  ^^*  *^®  applicant  was  not  committed,  nor  were 

Thereupon,  any  recognizances  taken  for  her  appearance.     On  the 

gone^?nto^**  day  to  which  the  hearing  was  adjourned,  the  applicimt 

and,  at  its  did  not  appear,  but  sent  a  letter  to  the  justices  excusing 

further  hear-  her  absence,  and  asking  for  a  further  postponement 

mg  of  the  case  n^j^^  magistrates,  however,  proceeded  with  the  case, 

wasad[joumed.  and  convicted  her.     It  is  submitted  that  the  applicant, 

adjouniment,  ^^^  ^^^  brought  up  in  custody  (there  being  no  warrant 

A.  did  not  or  summons),  was  not  then  bound  to  attend  at  the  day 

m  herab^nce,  to  which  the  adjournment  was  made,  and  at  all  events 

the  justices  could  not  be  adjudicated  a&^ainst  in  her  absence.    The 

convicted  ner  .                      •'                      ^ 

(under  the  hearing  had  been  adjourned  when  she  was  present ;  but 

of  unllcen^d  ^^®  ^^^  "^*  again  brought  up,  and  being  absent  was 

retailing,  and  convicted.    The  applicant  was  not  proceeded  against  by 

Sie!  ^Held  information,  complaint,  or  summons,  but  was  brought 

{Faitcett,  J.,  up  and  prosecuted  iii  rincidis.     On  the  adioumment, 

that  the  con-  therefore,  she  ought  to  have  been  again  brought  up. 

bid^°"  "^^  ^^^^  could  not  be  sentenced  to  any  imprisonment  legally 

JTdd  (per  in  her  absence.     The  defendant  must  be  present  in  all 

and  eXkV,  j!)  cases  when  sentence  is  passed ;  and  where  the  judgment 

also,  that  the  is  of  corporal  punishment,  which  imprisonment  is,  he 

the  11  and  12  must  be  present — the  Court  cannot  dispense  with  his 

Vie.,  c.  43,  attendance :   R.  v.  Hann  (c),  Temvleman's  case  id), 

had  no  apnli-  '                                   \  /7             tr                              v    ' 

cation  to  the  (a)  Before  SUphen,  C.  J.,  Cheeke,  J.,  and  Fauait,  J. 

^ase.  (ft)  25  Vic,  No.  14.        (c)  3  Burr.  1786.       (rf)  Salk.  66,  400. 
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2  Hawk.,  c.  48,  s.  17.  Simpson's  case  (a),  in  which  it  1866. 
was  held  that  a  man  might  be  convicted  of  deer  stealing  Ex  parte 
without  appearing,  if  duly  summoned,  may  be  relied  on 
by  the  other  side ;  but  the  decision  in  that  case,  which 
was  only  arrived  at  after  repeated  arguments — the  incli- 
nation of  the  Court  being,  at  first,  the  other  way — was, 
that  if  it  were  not  allowed,  the  consequence  would  be 
that  the  offender  would  escape  altogether.  The  justices 
at  that  time  had  no  authority  to  issue  a  warrant.  But 
that  necessity  does  not  now  exist,  as  the  justices  can 
now  issue  a  warrant. 

The  question,  however,  is  one  of  construction,  and 
depends  on  the  meaning  of  certain  sections  of  Sir  JoJm 
Jervis'  Act,  with  respect  to  summarj'  proceedings  (6). 
That  statute  draws  a  clear  distinction  betw^een  the  cases 
when  the  defendant  is  summoned  and  when  brought  up 
on  warrant.  The  third  section  provides  that  where  a 
summons  has  issued,  if  the  party  fails  to  appear  in 
obedience  to  the  summons,  and  due  service  of  the  sum- 
mons is  shown,  the  justices  may  proceed  ex  parte  to  the 
hiearing  of  such  information  or  complaint, and  "adjudi- 
cate thereon  as  fully  and  effectuall}',  to  all  intents  and 
purposes,"  as  if  there  had  been  an  appearance.  But  tlie 
sixteenth  section,  which  authorises  an  adjournment  to  a 
certain  time  and  place,  and  which  ought  to  have  regu- 
lated the  justices  in  this  case,  after  providing  that  the 
justices  "may  suffer  the  defendant  to  go  at  large,  or 
may  commit  him,  or  may  discharge  him,  upon  his 
entering  into  recognizances,"  directs  that  if  at  the  ad- 
journment either  or  both  of  the  parties  shall  not  appear, 
the  justices  **  may  proceed  to  such  hearing  or  further 
hearing  as  if  such  party  or  parties  were  present.**  In 
the  one  case  the  justices  may  adjudicate  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  if  there  had 
been  an  appearance ;  in  the  other,  the  power  given  is 
only  that  they  may  hear  and  further  hear.  In  the 
thirteenth  section  also,  the  words  used  are  "hear  and 
determine,"  where  it  was  intended  to  give  a  plenary 

{a)  1  Str.  44  ;  10  Mod.  250,  345.  (b)  11  &  12  Vic,  c.  43. 
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1865.  jurisdiction.  The  authority  of  Mr.  Oke  (a)  also  sup- 
Ex  parte  ports  the  contention,  that  under  the  sixteenth  section 
Conn.  the  justices  had  no  jurisdiction  over  a  defendant  who 
appeared  under  compulsion,  if  they  allowed  him  to  go 
at  large  ;  for  he  says,  quoting  that  section,  "  the  justices 
may  suffer  the  defendant  (who  appears  not  on  a  warrant) 
to  go  at  large,  or  may  commit,  &c."  It  is  submitted, 
therefore,  that  the  justices  could  hear  the  case,  bat 
could  not  adjudicate  or  determine  without  having  the 
applicant  brought  before  them  on  warrant,  or  issuing 
process  to  make  her  appear  for  judgment.  It  is  dear 
that  there  is  no  provision  for  continuing  proceedings 
after  the  person  apprehended  ceases  to  be  in  custody. 

Cur.  adv.  t^vlL 

December  12.       Judgment  was  now  delivered  as  follows : — 

Stephen,  C.  J.  The  appellant,  being  in  the  occu- 
pation of  an  unlicensed  house,  in  which  several  persons 
were  found  drinking  spirits  (the  adjudication  is  de- 
fective in  sundry  points,  but  I  assume  such  to  be  the 
facts,  alleged  as  well  as  proved),  was  apprehended  with 
those  persons  under  section  51  of  the  Act,  and  brought 
before  the  justices.  Thereupon,  without  formal  charge 
or  information  exhibited,  evidence  was  gone  into ;  and, 
at  its  close — as  an  indulgence  to  this  defendant,  it  would 
seem — the  further  hearing  of  the  case  against  her  was 
adjourned.  On  the  day  of  adjournment,  she  did  not 
appear;  and  then,  in  the  defendant's  absence,  the 
Justices  convicted  her  (under  the  same  section)  of  un- 
licensed retailing,  and  inflicted  a  fine  to  the  fiill  amount 
provided  for  that  offence. 

Mr.  Justice  Cheeke  and  myself — who,  with  Mr.  Justice 
Faucett,  heard  the  case — are  of  opinion  that  the  con- 
viction cannot  be  sustained.  The  proceeding  throughout 
is  a  peculiar  one ;  and  the  enactment,  it  appears  to  us, 
which  is  of  the  most  summary  character,  must  be  strictly 
pursued.  Persons  found  drinking  in  an  unlicensed 
house,  in  which  intoxicating  liquors  are  sold  by  retail, 
may  be  apprehended,  and  so  may  the  person  found  in 

{a)  Synopsis  Pt  1,  Ch.  1,  s.  3. 
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charge  of  the  house ;  and,  being  taken  before  justices,  18^5. 
all  the  parties  may  then  be  summarily  proceeded  against,  £x  parte 
convicted,  and  fined.  But,  in  such  a  case,  in  order  to  Conn. 
give  the  magistrates  jurisdiction,  it  would  of  course  be 
necessary  to  show  all  those  facts  ;  the  finding  of  the  per- 
sons, that  the  house  was  unlicensed,  that  liquors  were 
sold  there,  and  so  on.  In  the  absence  of  any  record  of 
such  matters,  what  will  exist,  or  appear  to  have  existed, 
as  the  initiation  or  legal  groundwork  of  the  inquiry  ? 
It  is  possible,  that  (as  to  this  defendant,  at  all  events,  she 
having  been  the  seller  of  the  drink)  another  course 
might  have  been  adopted — although  we  need  not  now  so 
decide — on  the  bringing  up  of  the  several  parties.  That 
is  to  say,  she  might  perhaps  have  been  proceeded  against 
in  the  ordinary  way,  by  a  regular  charge  or  information 
filed ;  and,  in  that  event,  the  several  provisions  of  Sir 
John  Jeit'u*  statutes  would  have  applied.  There  would 
then  have  been  an  information,  and  a  charge  to  meet — 
upon  which  a  summons  might  have  been  issued.  Here, 
however,  the  proceedings  are  entirely  of  an  anomalous 
character ;  and  Mr.  Justice  Cheeke  and  myself  conceive, 
that  those  statutes  have  therefore  no  application  to  tlie 
case. 

It  is  not  necessary  to  hold,  that  the  Justices  could  not' 
legally  adjourn  the  hearing,  under  any  circumstances, 
after  the  bringing  up  of  the  parties.  Possibly  there  was 
such  a  power.  But  it  is  quite  clear,  that  the  enactment 
does  not  contemplate,  or  at  any  rate  does  not  provide  for, 
the  contingency  of  an  adjournment.  It  assumes  an 
inquiry  and  decision,  all  the  parties  being  found  as  it 
were  in  the  very  act,  on  their  being  brought  up  in 
custody.  No  provision  is  made  for  their  liberation  on 
bail,  therefore,  before  or  pending  the  inquiry.  And  it 
"would  seem  to  follow,  that — if  there  were  an  adjourn- 
ments-all must  either  remain  in  custody,  or  that,  should 
they  be  admitted  to  bail,  the  remedy  would  be  ex- 
clusively (as  under  sections  9  and  13  of  Jervis'  Summary 
Convictions  Act)  by  the  estreating  of,  or  by  action 
upon,  the  recognisance.  Section  16  of  that  Act,  upon 
which  the  justices  would  appear  to  have  acted,  applies 
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1865.  solely — as  the  terms  of  that  section  clearly  show — to  the 
Ex  parte  hearing  or  further  hearing  of  an  information,  or  a  com- 
CoNN.        plaint,  exhibited  under  the  statute. 

Mr.  Justice  Hargrave,  after  conference  with  the  other 
Judges,  agrees  in  substance  with  the  opinions  here  ex- 
pressed. He  thinks,  also — on  the  assumption  that  the 
said  16th  section  could  be  taken  to  include  a  case  of  this 
kind — that  the  objection  mainly  relied  on  against  the 
conviction  is  fatal.  For,  in  that  section,  the  power  con- 
ferred in  the  absence  of  an  accused,  after  an  adjourn- 
ment, is  simply  (in  terms)  to  proceed  further  with  the 
hearing ;  whereas,  in  the  cases  provided  for  by  the  2nd 
and  13th  sections  (i.e.,of  non-appearance  after  summons), 
the  power  is  given  to  proceed  to  the  hearing,  and  to 
adjudicate — or,  as  expressed  in  the  latter  of  those 
sections,  to  hear  and  determine  the  case.  Whence  it 
appears  that  the  Legislature  bore  in  mind  the  distinction 
between  a  hearing,  merely,  and  the  hearing  and  deter- 
mining of  the  matter;  and  the  inference  is  deducible, 
therefore,  that  the  distinction  expressed  was  intended. 

As  to  thp  case  of  the  Qiceen  v.  Simpson  (a),  it  appears 
to  us — with  great  respect  to  Mr.  Justice  Faucett — not  to 
affect  the  reasoning  on  which  this  judgment  is  founded. 
It  may  be,  that  a  defendant  duly  summoned  (as  in  that 
case)  to  meet  an  information,  exhibited  before  justices, 
and  not  appearing  to  answer  the  charge,  could  at 
Common  Law  be  proceeded  against  in  his  absence. 
Whether  all  summai'y  proceedings  before  justices,  how- 
ever, since  the  passing  of  Sir  John  Jems'  statutes,  are 
or  not  wholly  regulated  by  them,  and  not  by  the  Com- 
mon Law,  is  questionable.  But  not  to  dwell  on  that 
objection,  it  is  sufficient  to  rely  on  the  answer,  that  this 
is  no  case  of  proceeding  by  a  summons,  or  charge  or 
information  exhibited.  It  is,  as  already  shown,  a  pro- 
ceeding of  a  very  similar  kind,  against  persons  in 
custody — created  by  statute,  and  highly  penal  through- 
out. The  jurisdiction  over  these  persons  arises  out  of 
and  is  founded  on  that  position  ;  and  no  provision  is 
made  in  the  statute  for  the  continuance  of  the  juris- 

(a)  1  Str.  44. 
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diction  so  created — certainly  not  for  its  exercise  in  the         1865. 
party's  absence — after  the  legal  termination  of  that       Ex  i>arte 
custody. 

Faucett,  J.  The  object  of  a  summons  is  to  give  the 
magistrates  jurisdiction,  and  to  give  the  person  charged 
notice  of  what  he  is  charged  with. 

But  by  the  51st  section  of  the  Licensed  Publicans' 
Act,  under  which  the  defendant  in  this  case  was  con- 
victed, the  constable  had  power  to  apprehend  the  de- 
fendant at  once  and  bring  her  before  a  magistrate. 
This  being  done,  and  the  charge  being  made  in  the  de- 
fendant's presence,  the  magistrate  had  jurisdiction,  and 
the  defendant  had  notice,  as  fully  as  if  a  summons  had 
been  issued,  and  the  defendant  had  appeared  to  such 
summons.  The  case  is  then  partly  heard,  and  at  the 
defendant's  request  is  adjourned,  and  the  further  hearing 
is  fixed  for  a  future  day.  On  the  day  appointed  the 
defendant  does  not  appear,  and  she  is  convicted  in  her 
absence  and  fined  £80. 

It  is  objected  that  this  conviction  is  wrong. 

The  principal  objection  raised  before  me  in  Chambers 
was,  as  to  the  construction  of  the  16th  section  of  11  and 
12  Vic,  c.  43.  Under  that  section  the  magistrates  have 
power  to  adjourn  the  hearing  of  a  case,  and  if  at  the 
time  and  place  appointed  for  the  further  hearing  the 
defendant  does  not  appear,  they  have  power  to  proceed 
to  the  hearing  or  further  hearing,  as  if  the  party  or 
parties  were  present.  It  was  contended  that,  because 
the  words ''  hear  and  adjudicate  "  are  used  in  one  section, 
and  the  words  ''hear  and  determine  "  in  another  section 
of  the  Act,  and  the  word  "  hear  "  only  is  used  in  the 
16th  section,  that,  therefore,  the  magistrates  have,  under 
the  latter  section,  no  power  to  adjudicate  or  determine. 

But — admitting  the  force  of  the  argument — it  appears 
to  me  that  if  this  be  the  proper  construction,  the  whole 
proceeding  must  be  abortive,  as  there  is  no  other  pro- 
vision under  which,  in  such  a  case,  the  magistrates  can 
adjudicate,  or  take  any  steps  to  bring  about  an  adjudi- 
cation.    The  proceeding,  in  fact,  would  stop  short.     I 
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1 865.  therefore  think  th  at  as  the  statute  gives  power  to  proceed 
Ex  part6  *^  *  hearing  as  if  the  parties  were  present,  it  necessarily 
Conn.  gives  power  to  do  all  things  that  might  be  done  if  the 
parties  were  present,and  therefore  to  adj udicate.  Besides, 
the  next  sentence  gives  power — in  the  absence  of  the 
complainant — to  finally  dismiss  the  case,  which  appears 
to  me  to  show  that  the  Legislature  contemplated  a  final 
termination  in  either  event. 

It  is  now,  however,  contended  that  the  16th  section  is 
entirely  inapplicable  to  the  present  case,  and  on  that 
point  I  am  not  prepared  to  dissent  from  the  judgment 
just  delivered,  inasmuch  as  that  section  seems  to  provide 
for  those  cases  only  in  which  a  summons  has  been  issued. 

But  when  I  consider  that  the  defendant  in  this  case 
was  duly  brought  before  the  magistrate,  and  duly 
charged  with  the  offence  for  which  she  was  apprehended, 
and  that  the  adjournment  took  place  at  her  own  request, 
I  am  of  opinion  that  as  she  did  not  appear  at  the  time 
appointed,  the  conviction,  in  her  absence,  was  good, 
irrespective  of  the  statute  11  and  12  Vic,  c.  43. 

In  Rex  V.  Simpson  the  defendant  had  been  sum- 
moned, but  it  did  not  appear  that  he  was  ever  before 
the  magistrate,  yet  he  was  convicted  in  his  absence,  and 
the  conviction  was  heli  good. 

The  case  was  argued  several  times,  and  is  cited  in  the 
most  recent  authorities  as  good  law.  Parker,  C.  J.,iii 
giving  judgment,  says  : — "  We  are  of  opinion  the 
offender  may  be  convicted  without  appearing.  The 
statute  is  silent  as  to  the  method  of  proceeding,  and  the 
law  of  England,  it  is  true,  in  point  of  natural  justice, 
always  requires  the  party  charged  with  any  offence  to  be 
heard  before  he  be  condemned  in  judgment ;  but  this 
rule  must  have  this  exception,  unless  it  is  through  his 
own  default.  Were  it  otherwise,  every  criminal  might 
avoid  conviction.  The  law  being  so,  the  magistrate  is 
bound  to  give  some  opportunity  to  the  party  to  appear; 
and  if  upon  such  notice  he  neither  comes  nor  sends  a 
sufficient  excuse,the  magistrate  may  proceed  to  judgment. 
If  this  was  not  to  be  allowed,  the  consequences  would  be 
that  the  offender  would  escape  unpunished,  because  he 
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would  never  appear  purposely  to  be  convicted,  and  that         1865. 
would  be  to  make  the  execution  of  the  law  depend  on      Ex  parte 
the  will  of  the  offender."  Conn. 

Now,  as  the  present  case  does  not  appear  to  come 
within  any  of  the  provisions  of  Jervis'  Act,  and  as  the 
statute  under  which  the  conviction  took  place  is  silent  as 
to  the  mode  of  proceeding,  I  think  it  must  be  governed 
by  the  principle  here  laid  down.  And  as  all  the  pro- 
ceedings that  have  taken  place  appear  to  me  to  be  fully 
equivalent  to  the  issuing  of  a  summons,  both  as  regards 
the  giving  jurisdiction  to  the  magistrate  and  notice  to 
the  defendant,  I  am  of  opinion  that  this  conviction 
ought  to  stand. 

Prohibition  granted. 


T 


McBean  against  Taylor  (a).  December  19. 

HIS  is  an  appeal  against  the  direction  of  Isidore  J.  Thedefendant, 

Blake,  Esq.,  Judge  of  the  South-western  District  i864  todk'out 

Courts,  in  an  action  tried  before  him  and  a  jury  in  the  of  adrav  con- 

DeniUquin  District  Court,  on  the  29th  November,  1864,  to^i^e%fe 

to  recover  damages  for  the  neglect  to  return  eleven  bags  ^^^  station 

of  flour,  the  property  of  the  plaintiff,  taken  possession  of  of  flour.  ^The 

by  the  defendant  on  the  11th  day  of  December,  1863,  plaintiffthere- 

•^  .  *^  /         .       upon  agreed 

and  converted  to  his  own  use,  under  the  following  cir-  to  forgive  the 

cumstances  as  proved.  cSonthat 

The  particulars  of  the  plaintiff's  claim  were — (1)  tres-  the  defendant 
pass ;  (2)  trover  for  the  conversion  of  eleven  bags  of  the  quan^^^ 
flour ;  and  (3)  that  in  consideration  that  the  plaintiff  ^  ^^^' 
delivered  to  you  eleven  bags  of  flour  to  be  kept  by  you,  defendant  as- 
and  to  be  re-delivered  by  you  to  the  plaintiff  on  request,  ^ekyed  send- 
er other  flour  to  be  delivered  in  exchange  for  the  same  ing  any  flour 
or  in  lieu  thereof,  for  reward  to  yourself,  you  promised  Thelatte^re- 

the  plaintiff'  to  return  the  said  eleven  bags  of  flour,  and  monstrating, 

T  T         .1  .     ^1         1    •    .-«.  .11.  ,         but  never  per- 

re-deliver  the  same  to  the  plaintiff,  or  to  deliver  other  emptorily 

demanding 
the  flour  till   September,  when    flour  had   advanced  considerably  in   price.      The 
plaintiflf  having  sued  the  defendant  for  the  conversion  of  the  flour,  and  also  for  a 
breach  of  the  contract  to  re-deliver,  Held,  that  the  plaintiff  was  entitled  to  recover 
the  value  of  the  goods  at  the  time  of  the  demand  in  September. 

(a)  Before  Stephen^  C.  J.,  Chccke,  J.,  and  Faticetiy  J. 
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1865.  flour  in  exchange  for  the  same  or  in  lieu  thereof,  on 
McBean  request ;  and  afterwards  the  plaintijOf  requested  you  to 
Taylor  re-deliver  the  said  eleven  bags  of  flour,  and  a  reasonable 
time  for  the  re-delivery  thereof  elapsed  after  such  request, 
yet  you  did  not  re-deliver  the  said  flour  to  the  plaintiff, 
and  did  not  deliver  other  flour  in  exchange  for  the  same 
or  in  lieu  thereof,  whereby  the  same  was  wholly  lost  to 
the  plaintiff,  and  the  plaintiff  had  to  purchase  other  flour 
and  pay  carnage  of  the  same  from  Deniliquin  to 
Woorooma  Station.  There  was  also  a  claim  for  goods 
sold.  The  particulars  also,  after  claiming  £25  6s.  for 
eleven  bags  of  flour  purchased  in  Melbourne  and  de- 
livered at  Deniliquin,  claimed  ;£50  "  as  damages  sus- 
tained by  the  plaintiff  in  consequence  of  the  defendant 
failing  to  return  the  said  eleven  bags  of  flour  as 
promised."  The  defendant  pleaded  not  guilty,  and  not 
possessed  to  the  first  two  counts,  and  traversed  the 
promise  and  the  request  in  the  third  count,  and  also 
that  a  reasonable  time  had  elapsed.  He  also,  as  to 
the  last  count,  paid  £25  6s.  into  Court  in  satisfaction 
thereof,  with  costs  up  to  such  time. 

The  case  then  continued  asfoUows : — "  The  plaintiff  is 
licensee  of  the  Woorooma  Station,  on  the  Edward  River, 
and  in  December,  1863,  purchased  fifty  bags  of  flour  in 
Melbourne  for  use  on  his  said  station,  at  the  rate  of  il3 
a  ton,  or  £1  6s.  a  bag.  The  carrier,  on  his  way  up 
with  the  flour,  stopped  at  the  defendant's  Roj-al  Hotel, 
in  Deniliquin,  and  the  defendant  being  in  want  of  flour 
for  his  own  use  took  eleven  bags  of  the  plaintiff's,  being 
one  bag  over  a  ton,  and  of  the  value  of  £14  6s.  without 
the  carriage,  and  he  gave  notice  thereof  by  a  note 
written  by  Alfred  Key  (his  clerk  or  book-keeper),  and 
sent  on  by  the  carrier  to  the  plaintiff^s  station,  and 
addressed  to  one  Colvin,  the  plaintiff's  manager  at  his 
station. 

The  defendant  having  failed  to  replace  the  flour,  the 
plaintiff  demanded  its  return  at  the  times  and  in  manner 
proved  at  the  trial  by  tlie  documentary  evidence  herein- 
after set  out." 

On  the  11th  December,  1863,  defendant  wrote  to  the 
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plaintiff,  stating  that  he  had  "  borrowed"  eleven  bags  of         1865. 
flour,  and  that  the  plaintiff  would  *'  get  it  by  next      mcBeax 
drays,  as  he  (the  defei)dant)  had  written  to  Melbourne  ^'• 

to  start  them."  On  the  13th  June,  1864,  the  defendant 
wrote,  "as  to  the  flour  I  hardly  know  how  to  answer,  as 
I  wrote  to  the  Melboimie  firm  for  it  to  be  replaced. 
However,  I  will  write  to  Adam  about  it."  On  9th  July, 
1864,  the  plaintiff  wrote  to  the  defendant,  "  I  wish  you 
would  be  good  enough  to  let  me  know  whether  you  can 
send  down  the  flour  on  or  before  the  end  of  this  month ; 
om*  stores  are  now  getting  short,  and  shearing  time  is 
now  advancing,  when  large  supplies  will  be  required,  so 
that  we  must  have  it,  reason  or  none ;  and  if  you  cannot 
find  the  means  of  sending  it  down  at  that  time,  I  will  be 
compelled  to  send  my  own  team  for  it.  Please,  do  n^t 
fail  in  returning  me  a  definite  answer  by  return  mail." 
To  this  the  defendant  replied,  "I  am  very  busy  just 
now,  so  you  must  excuse  a  short  epistle.  I  fear  there 
will  be  some  bother  about  the  flour ;  it  should  have  been 
sent  direct  from  Melbourne  long  back,  and  I  assure  you 
it  was  no  fault  of  Mr.  Taylor's.  It  would  be  rather  too 
much  to  expect  Taylor  to  give  flour  at  the  present  price 
for  what  he  received,  and  which  should  have  been 
replaced  long  ago.  I  wish  I  could  see  you  to  explain 
matters."  On  31st  July,  1864,  plaintiff  wrote  as  fol- 
lows:— "I  am  sorry  to  say  that  the  time  mentioned  in 
one  of  my  letters  having  now  nearly  expired  without  your 
sending  the  flour,  and  no  satisfactory  arrangement  come 
to  as  regards  it,  we  will  be  compelled  to  send  our  dray 
for  it,  and  if  you  have  not  it  to  spare,  we  could  buy  it  on 
Mr.  Taylor's  account  at  one  of  the  stores — or,  if  you 
would  prefer  it,  we  could  buy  it  in  the  Moulamein  on 
obtaining  the  necessary  order  from  you,  and  awaiting 
your  immediate  reply."  In  the  following  September 
the  plaintiff's  attorney  wrote,  applying  for  a  return 
of  the  flour  at  the  plaintiff's  station,  or  payment  for  the 
same  at  present  market  price,  with  carriage  added;  and 
on  the  8th  November  a  formal  demand  was  served. 

The  case  continued — "  It  was  proved  also,  on  the  part 
of  the  plaintiff,  that  flour  had  considerably  advanced  in 
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1865.         piice,  and  that  plaintiff  had  purchased  fiourinDeiiiliqain 
McBeas      (in  the  month  of  October,  1864),  at  £85  a  ton,  or  £Z 

Taylor.        ^^-  *  ^^^g" 

On  cross-examination  of  one  of  plaintiff  s  witnesses,  it 
was  elicited  on  the  part  of  the  defendant  that  plaintiff 
had  purchased  flour  in  Melbourne,  in  March  1864,  at 
£17  lOs.  a  ton,  or  £1  15s.  a  bag,  and  that  the  cost  of 
carriage  thereof  was  £8  a  ton.  . 

On  this  evidence  the  Judge  directed  the  jury  that  the 
amount  of  damage  the  plaintiff  had  sustained  was  the 
difference  between  the  price  of  the  flour  taken  by  de- 
fendant, and  the  cost  of  carriage,  in  the  month  of 
December  1868,  and  the  price  of  flour  and  cost  of 
carriage  paid  by  plaintiff  for  that  purchased  by  him  in 
]\{arch  1864 ;  and  the  Judge  also  directed  the  jury  that 
a  sum  covering  that  difference  had  been  paid  into  Court, 
and  therefore  their  verdict  must  be  for  the  defendant 

Under  such  direction  the  jury  returned  a  verdict  for 
the  defendant. 

Against  this  direction  the  plaintiff  has  appealed  in 
point  of  law. 

The  question  for  the  opinion  of  the  said  Supreme 
Court  is — whether  the  measure  of  plaintiff  s  damage  was 
the  difference  between  the  price  of  the  flour  taken  in 
December  1863,  with  the  cost  of  carriage  thereof,  and 
the  price  the  plaintiff  paid  for  the  flour  he  bought  in 
October  1864,  being  his  first  purchase  of  flour  after  his 
first  demand  of  a  return  of  the  eleven  bags  taken  b)'  the 
defendant ;  or  whether  such  damage  was  as  the  Judge 
directed  the  jury." 

Isaacs,  for  the  appellant,  relied  on  Eliot  v.  Hughes  (a), 
where  it  was  held  in  an  action  for  the  non-delivery  of 
certain  goods — the  price  of  which  had  been  paid  at  the 
time  of  the  purchase — that  the  measure  of  damages  was 
the  difference  between  that  price  and  the  price  at  the 
time  of  the  trial,  which  was  considerably  larger.  The 
third  count  claims  special  damages. 

(a)  3  F.  &  F.  387. 
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Stephen  for  the  respondent.  In  the  case  relied  on  the  1865. 
action  was  for  breach  of  contract,  and  the  goods  had  McBean 
been  paid  for.  But  this  is  an  action  for  the  wrongful  ^  ^• 
conversion  of  the  flour,  and  there  was  no  contract 
between  the  parties,  and  therefore  the  measure  of 
damages  is  the  value  of  the  goods  at  the  time  of  their 
conversion ;  Mayne  on  Damages  (a).  Why  should  a 
man  be  allowed  to  sleep  on  his  rights,  and  then  be 
entitled  to  the  value  of  the  goods  at  the  particular  time 
he  may  elect  to  bring  his  action,  when  they  may  be  ex- 
travagantly high  ?  Mr.  Chancellor  Kent^  who  favours  the 
doctrine  contended  for  by  the  plaintiff,  says  that  the 
plaintiff  can  only  be  indemnified  by  giving  him  the  price 
of  it  at  the  time  he  calls  upon  the  defendant  to  restore 
it.  If  so,  the  damages  in  this  case  would  be  the  value 
in  June,  when  the  first  demand  was  made.  The  pro- 
vision in  the  24th  section  of  the  5  Vic,  No.  9,  that  the 
jury  may  give  damages  in  the  nature  of  interest  over 
and  above  the  value  of  the  goods  at  the  time  of  the  con- 
version, in  all  actions  of  trover,  confirms  the  correctness 
of  the  ruling  of  the  learned  District  Court  Judge. 

Stephen,  C.  J.  The  facts  of  the  present  case  appear 
to  me  to  be  as  follows  : — The  defendant,  in  or  about 
January  1864,  took  out  of  a  dray  conveying  flour  to  the 
plaintiff's  station  eleven  bags  of  flour,  then  worth 
(with  the  carriage  here  added,  the  flour  having  been 
bought  in  Melbourne,  and  being  then  at  Deniliquin  on 
its  road  to  the  station)  about  £18.  The  plaintiff  was 
then  entitled  to  bring  his  action ;  but  he  forgave  or 
agreed  to  forgive  the  abduction,  on  condition  that  the 
defendant  would  replace  the  quantity  on  demand.  The 
defendant  assented  and  promised  accordingly,  but  de- 
layed sending  or  purchasing  any  flour  for  the  plaintiff ; 
the  latter  in  the  interval  remonstrating,  but  never  per- 
emptorily demanding  the  flour  till  the  20th  September. 
During  all  this  time  the  price  of  flour  was  advancing. 
These  facts  appearing  at  the  trial,  the  learned  Judge 
ruled  that  the  jury,  notwithstanding,  could  not  give  as 
damages  the  price  of  the  flour  at  the  last  mentioned  date 

(a)  p.  204. 
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with  carriage  added,  but  only  the  price  in  January,  the 
time  of  the  taking — or  the  price  in  March,  when  the 
defendant  promised  immediately  to  procure  the  flour.  I 
am  of  opinion  that  this  ruling  was  incorrect,  and  that 
the  jury  ought  to  be  allowed  to  give  the  value  of  the 
goods  at  the  time  of  the  demand  in  September.  The 
flour  was  taken  tortiously;  the  right  of  action  was 
waived  on  the  agreement  that  the  flour  should  be  re- 
turned on  demand.  This  agreement  was  broken.  There 
must,  therefore,  be  a  new  trial ;  as  the  defendant  haying 
paid  into  Court  the  lower  price,  namely,  that  which  pre- 
vailed in  March,  obtained  the  verdict.  The  appeal, 
therefore,  must  be  sustained,  and  with  costs ;  for, 
although  the  error  here  was  the  direction  of  the  Judge, 
that  direction  itself  was  the  result  of  the  objection  taken 
by  the  defendant,  and  the  arguments  bj-  which  he  sup- 
ported that  objection — so  that  there  are  no  special  cir- 
cumstances to  take  the  case  out  of  the  general  rule. 
The  other  Judges  concurred. 


A,  was  tenant 
to  B.  of  a  cer- 
tain theatre, 
under  an 
agreement 
containing 
the  foUowlng 
terms — '*^. 
shall  allow 
free  access  to 
the  persons 
employed  in 
selling  fi-uit. 
^.  also  farther 
agrees  not  to 

Sroduce  the 
ramas  of 
'  Faust "  and 


Rayner  against  Lyster.- 

1VT0NEY  had  and  received  and  on  accounts  stated. 
Plea,  never  indebted.     Issue  thereon. 

At  the  trial  before  Faucett,  J.,  in  the  October  Sittings, 
it  appeared  that  the  defendant  was  the  lessee  of  the 
Prince  of  Wales  Theatre,  Castlereagh-street,  and  that 
the  plaintiff  (who  is  an  actor  and  theatrical  manager) 
had  become  his  under-lessee  under  the  following  agree- 
ment : — 

Prince  of  Wales  Opera  House, 
January  20th,  1864. 

]Mr.  IV.  S.  Lyster  hereby  agrees  to  let  Mr.  Joseph  Jiayner  have  the 
use  of  the  Prince  of  Wales  Opera  House  for  a  term  of  fourteen 
weeks,  commencing  April  18th,  1864,  and  terminating  July  23ni, 
1864,  both  dates  inclusive.  Mr.  Rayiier  to  have  the  use  of  the 
scenery,  properties,  and  wardrobe  belonging  to  Mr.  LysUr,  with  tbe 


the  **Corsicau    exception  of  such  wardrobe  and  properties  as  Mr.  Lyster  will  require 


to  take  with  him  for  the  use  ot  his  Opera  Company  ;  also  ceitain 
scenes  that  Mr.  Lyster  will  have  painted  during  the  ensuing  Open 
season,  which  will  be  put  away  and  not  made  nse  of  by  Mr.  Bayner. 

Mr.  Lyster  reserves  for  himself  the  right  to  receive  the  rents  of  the 
fruit  stalls,  &c.,  for  which  Mr.  Lyster  undertakes  that  the  front  of  the 
house  sliall  be  kept  clean,  and  seats,  &c.,  covered  every  night. 


Brothers.' 
A.  to  pay  B. 
the  sum  of 
£60  per  week 
in  advance, 
for  the  use  of 
the  theatre ; 

also  four  weeks  rent  in  advance,  £240 — the  said  sum  to  bo  retained  by  B,  as  the 
last  four  weeks  rent  of  this  agreement.  In  the  event  of  the  rent  not  being  paid 
punctually,  accoi-ding  to  this  agreement,  B,  to  have  full  power  to  reenter,  &c.,and 
the  said  deposit  of  £240  to  be  forfeited,  in  compensation  to  B,  for  the  non-fulfilment  of 
the  agreement."  A.  entered  upon  the  tenancy  and  paid  the  £240.  B,  having  re-entered 
for  non-payment  of  rent— there  being  nine  days  rent  in  arrear — ^rolet  the  premises  to 
another  tenant  for  the  residue  of  the  term  mentioned  in  the  agreement  at  the  same 
rent,  and  was  paid  his  rent  in  full  from  the  time  of  his  re-entry.  A.  having  sued  B.  for 
the  amount  of  the  deposit  less  the  rent  due.  Held  that  he  was  not  entitled  to  recoTcr. 
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Rayner 

V. 

Ltster. 


Mr.  Jiayner  shall  allow  free  access  to   the   persons   employed  in  1865. 

selling  frait,  &c.  —     — 

Mr.  Rayner  also  further  agrees  not  to  produce  or  perform  during 
the  term  of  his  occupancy,  the  dramas  of  "Faust  and  Marguerite 
and  the  ''Corsican  Brothers." 

Mr.  Rayner  to  pay  Mr.  Lyster  or  his  agent  the  sum  of  sixty  pounds 
per  week  in  advance,  for  the  use  of  the  said  Prince  of  Wales  Opera 
House,  also  four  weeks  rent  in  advance  (£240) — the  said  sum  to  be 
retained  by  Mr.  Lyster  as  the  last  four  weeks  rent  of  this  agreement. 
In  the  event  of  the  rent  not  being  paid  punctually,  according  to  this 
agreement,  Mr.  Lyster  or  his  agent  is  to  have  full  power  to  re-enter 
and  take  possession  of  the  said  Prince  of  Wales  Opera  House,  with- 
out let  or  hindrance  on  the  part  of  Mr.  RayTtcr,  his  agent  or  employees, 
and  the  said  deposit  of  £240  to  be  forfeited  in  compensation  to  Mr. 
Lyster,  for  the  non-fulfilment  of  the  agreement. 

(Signed)  JV,  S.  Lyster, 

W^itness — Charles  Dillon, 

The  plaintiff,  on  taking  possession  under  the  agree- 
ment, paid  the  defendant  ^240 ;  j£40  in  cash,  and  the 
balance  of  i6200  b}'  cheque,  which  was  afterwai-ds 
honored.  A  week's  rent  was  paid  on  the  25th  April, 
and  on  2nd  May.  Default  being  made  on  the  9th  and 
16th  May  ;  the  defendant  re-entered  on  the  18th,  and 
relet  the  theatre  for  the  rest  of  the  time  mentioned  in  the 
agreement  for  the  same  rent,  to  the  performers  them- 
selves. It  appeared  that  the  defendant  had  in  fact  been 
paid  his  entire  rent  in  full  from  the  time  of  the  re-entry. 
The  action  was  brought  to  recover  back  the  difference 
between  the  £240  thus  paid  by  the  plaintiff  to  the 
defendant,  and  the  amount  due  to  the  latter  for  the  nine 
days  rent.  A  verdict  was  found  for  the  plaintiff  for  the 
amount  of  his  deposit  less  the  rent  due,  subject  to  the 
opinion  of  the  Court  as  to  whether  the  £240  is  a  for- 
feiture or  a  penalty. 

A  rule  having  been  obtained  accordingly,  November  29. 

Martin,  Q.  C,  and  Salamons  showed  cause.  The  December  20. 
agreement  contains  certain  stipulations  on  both  sides. 
The  plaintiff  promises  to  give  free  access  to  the  fruit 
sellers;  not  to  perform  "Faust'*  and  the  "  Corsican 
Brothers;  '*  and  to  pay  rent  of  £60  a  week;  also  four 
weeks  rent  in  advance — the  said  sum  to  be  retained  by 
Mr.  Lyster  as  the  last  four  weeks  rent  of  this  agreement. 
In  the  event  of  the  rent  being  unpaid,  the  defendant  is  to 
be  able  to  re-enter,  and  the  said  deposit  of  £240  to  be 
forfeited  in  compensation  to  Mr.  Lyster,  for  the  non- 
fulfilment  of  the  agreement.  It  is  submitted  that  these 
words  clearly  show  that  it  was  the  intention  of  the 
parties  that  the  £240  was  to  be  forfeited,  not  for  the 
non-payment  of  rent,  but  generally  '**for  the  non- 
fulfilment  of  the  agreement."  'i'he  £240,  therefore,  is  a 
penal  sum ;  and  the  case  therefore  falls  within  the  rule, 
that  where  articles  contain  covenants  for  the  performances 
of  several  things^  and  then  one  large  sum  is  stated  at  the 
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1865.         end,  to  be  paid  upon  breach  of  performance,  that  must 
Rayner"   ^®  considered  as  a  penalty ;  that  is,  merely  as  a  sum 
V.  intended  to  cover  any  damage  which  may  be  actually 

Lystkk.  incurred  by  a  breach  of  the  contract  (a) .  It  also  appears 
that  the  £240  was  the  rent  for  the  last  four  weeks,  and 
yet  it  could  not  have  been  intended  that  it  should  have 
been  altogether  forfeited  for  the  non-payment  of  the  rent 
of  the  last  two  weeks.  Even  in  Homer  v.  Flintoff(b), 
where  the  agreement  used  the  words  ^*  liquidated  and 
settled  damages,'*  Parker  B.,  says,  "where  parties  say 
that  the  same  ascertained  sum  shall  be  paid  for  the 
breach  of  every  article  of  an  agreement,  however  minute 
and  unimportant,  they  must  be  considered  as  not  mean- 
ing exactly  what  they  sa}^  and  a  contrary  intention  may 
be  collected  from  the  other  parts  of  the  agreement.  The 
rule  laid  down  in  Kemble  v.  Farren  was,  that  where 
an  agreement  contains  several  stipulations  of  various 
degrees  of  importance  and  value,  a  sum  agreed  to  be 
paid  by  way  of  damages  for  the  breach  of  any  of  them, 
shall  be  construed  as  a  penalty  and  not  as  liquidated 
damages,  even  though  the  parties  have  in  express  terms 
stated  the  contrary."  He  also  referred  to  Sparrow  v. 
Paris  (c),  and  the  cases  cited  in  Chitty  on  Contracts  (rf). 
Sir  W,  Manning i  Q.  C.  {Stephen  with  him)  contra. 
The  authorities  cited  are  inapplicable  to  the  present  case. 
In  those  cases  the  action  was  brought  for  the  penalty ; 
and  it  may  be  that  if  the  defendant  had  been  suing  for 
the  forfeiture,  or  if  the  £240  were  to  be  forfeited  indis- 
criminately by  the  performance  of  any  one  of  various 
events,  the  Court  might  hold  the  contract  to  be  one  for  a 
"penalty"  strictly,  and  not  for  liquidated  damages. 
But  here  the  deposit  was  paid  to  the  defendant  as  four 
weeks  rent  in  advance,  but  to  be  "retained  by  the 
defendant  as  the  last  four  weeks  rent."  [Stephen,  C.  J. 
In  case  of  non-payment  "  punctually,"  the  defendant 
might  re-enter;  and  the  deposit  is  to  be  forfeited  to  the 
defendant  "in  compensation  for  the  non-fulfilment  of  the 
agreement,"  that  is  to  say,  by  such  non-payment.] 

Stephen,  C.  J.  I  am  of  opinion  that  the  verdict 
must  be  entered  for  the  defendant.  It  is  clear  that  the 
deposit  never  was  meant  to  be  paid  back.  In  any  event 
it  was  to  be  kept.  But  if  the  defendant  should  enter  for 
non-payment  of  rent,  then  the  deposit  is  to  be  retained 
as  "  compensation ''  for  the  default. 

Cheeke,  J.,  and  Faucett,  J.,  concurred. 

Verdict  to  be  entered  for  the  defendant. 

(a)  Chitty  on  Contracts,  ch.  6.  (b)  9  M,  &  W.  679. 

(c)  7  H.  &  N.  697  ;  31  L.  J.  Ex.  137.        (d)  Ch.  6. 
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State  of  Obime— The  Felons'  Apprehension  Act.  April  24,  less. 

STEPHEN,  0.  J.,  haying  taken  his  seat  (a),  remarked  that,  before 
entering  on  the  ordinary  business  of  the  assize,  he  desired  to  address 
some  obserrations  to  the  magistracy  and  inhabitants  of  the  Southem 
cirouit,  in  reference  to  the  state  of  crime  so  long  prerailing  in  these  and 
the  Western  districts,  and  to  recent  legislatiye  measores  adopted  for  its 
repression.    He  then  delivered  the  following  Address : — 

It  had  long  been  obvious  to  the  'Judges,  as  it  has  been  to  the  police, 
made  familiar  with  the  subject  by  repeated  investigation  in  the  Courts, 
that  the  constant  outrages  on  person  and  property  of  which  the  interior 
has  for  years  been  the  scene,  could  not  have  continued  unchecked 
during  such  a  period,  considering  the  efforts  made  to  apprehend  the 
criminals,  unless  these  men  received  extensive  and  ready  asslBtance,  by 
shelter  and  information,  calculated  to  enable  them  to  elude  capture, 
and  thus  also  to  commit  further  crimes.  A  recommendation  ema- 
nated from  this  Bench,  therefore,  after  a  trial  conspicuously  ex- 
hibiting the  inadequacy  of  the  existing  law,  eighteen  months 
ago,  suggesting  enactments  of  a  comprehensive  and  more  stringent 
character,  against  the  harbourers  and  abettors  of  bushrangers; 
and  to  this,  probably,  in  a  greater  or  less  degree,  the  late  statute 
called  the  Felons'  Apprehension  Act  is  owing.  Neither  the  responsi- 
bility nor  the  honour  of  this  valuable  enactment,  however,  as  it  now 
stands,  is  altogether  mine ;  and,  believing  it  to  be  a  measure  as  just  and 
(in  the  true  sense  of  the  word)  merciful  in  its  provisions,  as  these  are 
likely  to  be  beneficial  to  the  community,  I  am  not  only  glad  of  the 
opportunity  of  stating,  but,  if  time  will  allow  me,  of  vindicating  them— 
by  showing  how  entirely  they  are  in  accordance  with  the  principlee  of  our 
ancient  English  law. 

There  is  a  saying  very  popular  among  a  certain  class  of  declaimers, 
that  a  man  cannot  be  made  moral  by  Act  of  Parliament  But  this  is 
true  in  terms  only.  If  the  meaning  intended  to  be  conveyed  is,  that 
statutes  are  useless  in  the  attempt  to  repress  crime,  the  saying  is  fidse; 
and  the  impress  of  a  law,  for  good  or  for  evil,  may  be  traced  in  the 
character  of  a  nation  for  ages.  The  turpitude  or  the  innocence  of  an 
action,  indeed,  and  the  degree  of  its  criminality,  will  generally  among 
the  mass  of  men  be  estimated  according  to  the  light  in  which  legislation 
appears  to  regard  it  The  English  have  always  been  celebrated  among 
the  nations  as  an  order-loving,  crime-hating  people;  and  the  result 
may  be  seen  in  the  anxiety  betrayed  in  theii  laws  to  put  down  crimes 

(a)  The  Qonlbiirn  Glrenlt  Ooart. 
A— 4 
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^^^-  — thoBe  more  espeoially  of  mnrderera  and  robbexs— at  all  (haxaidB  and 

Thb  Fklovs'  At  any  ooei  Bat  of  this  very  feeling  among  the  oommiinity,  implanted 
'^""™r"^^  ^  thoroughly  as  it  has  been  through  centuries,  much  is  traceable  to 
the  yery  laws  themseWes  from  the  most  early  times  enacted  agunst  those 
offences;  requiring  assistance  from  all  persons  whatsoeyer  in  pursaing 
the  criminal,  making  the  neighbourhood  of  the  place  in  which  committed 
responsible  civilly  for  the  loss,  and  in  punishing  those  who,  fiora 
.  indifference  or  a  worse  feeling,  abstain  from  giving  that  aanstanoe.  In 
my  humble  judgment,  therefore,  the  Legislature  deserves  grateful  com- 
memoration for  the  determined  spirit  in  which  it  has  manifested  its  will 
that  this  widespread  evil  of  bushranging  may  at  length  be  attacked,  not 
in  its  source  merely,  but  in  all  its  ramifioatioBS  among  the  depraved  and 
dissolute— those  who  favour  or  help,  and  those  who  will  not  aid  to  pat 
down  the  crime. 

The  provision  of  the  first  and  second  sections  of  the  Act,  so  neoessaiy 
in  the  actual  state  of  things,  will  find  an  ample  justification  in  the  recital ; 
that  not  only  have  these  robbers  remained  long  at  large,  being  harboured 
by  many  persons,  but  that  they  have  murdered  officers  of  justioe  sent  fiw 
their  pursuit,  and  now  are  associated  together  in  gangs  mounted  and 
armed,  and  prepared  therefore  to  resist  all  opposers.  The  enactmient 
accordingly  is,  that  after  certain  steps  cautiously  and  slowly  taken  (a 
Justice's  warrant  after  oath  of  the  crime,  then  an  indictment  by  the 
officer  representing  here  the  grand  jury,  followed  by  process  from  a  Judge 
and  a  solemn  summons  to  surrender,  to  be  published  in  every  available 
way),  the  party  accused  and  summoned  may  be  made  an  outlaw.  But 
this  summons  can  only  be  issued,  where  the  crime  charged  is  capital ; 
that  is,  one  punishable  by  law  with  death.  Then,  after  prodamation  to 
that  effect  by  the  Executive,  the  outlaw  may  at  any  time — either  by  a 
constable  or  a  private  individual,  and  either  with  or  without  demand  to 
surrender— provided  he  be  armed  or  reasonably  suspected  of  being  armed, 
.  be  shot  dead. 

It  is  evidently  not  meant  by  this,  that  the  outlaw  is  needlessly  and 
wantonly  to  be  killed;  for  the  words  are,  "may  be  taken  alive  or 
dead."  But  the  object  was,  against  men  thus  charged,  and  thus  re- 
maining at  large,  armed,  desperate,  and  prepared  at  all  points  for 
resistance,  to  protect  the  well-disposed— officers  as  well  as  individuals— 
from  the  doubts  and  risks  to  which  in  the  previous  state  of  the  law  they 
were  exposed,  in  the  endeavour  to  arrest  a  supposed  felon.  A  careful 
examination  of  the  authorities  will  show  that  these  doubts  (in  the  case  of 
a  private  individual  at  least)  are  of  a  very  alarming  character.  And  it  is 
too  much  to  expect,  that  persons  encountering  armed  ruffians  like  these 
should,  in  addition  to  the  risk  of  being  themselves  instantly  killed,  incur 
the  danger  of  a  charge  of  felony,  for  an  act  righteously  meant— but 
perhaps  not  in  strictness  legally  justifiable.  The  most  humane  will 
hardly  contend,  that  the  life  of  the  honest  man  and  good  subject  should 
be  more  liable  to  sacrifice  than  that  of  an  accused  and  notorious 
practised  robber;  or  that  a  proclaimed  and  armed  felon  of  that  stamp, 
who  has  set  all  law  at  defiance,  may  be  allowed  one  more  chance  of 
his  life,  and  of  escape,  by  requiring  a  challenge — and  so,  giving  him  the 
opportunity  of  adding  a  murder  (probably  not  the  first)  to  his  list  of 
crimes. 
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The  enactment,  as  I  have  thus  explained,  applies  only  to  ontlawB  for  ises. 

some  capital  crime,  proclaimed  and  armed,  or  reaaonablj  supposed  to      thb  Fblohb' 
be  armed ;  and  since  this  is  so,  if  there  be  any  tmth  or  force  in  the     AprBKHBirsioH 
obserrations  with  which  I  have  accompanied  the  explanation,  it  may  with 
all  respect  be  questioned — unless  there  be  no  probability  of  bushranging 
ever  arising  again,— whether  a  law  so  wholesome  should  not  be  made 
peorpetnal. 

By  the  ancient  law  of  England,  an  outlaw  for  felony  (all  felonies 
being  in  those  days  capital)  might  be  killed  by  any  one ;  and  although 
this  barbarity,  since  the  act  might  be  done  without  pretence  of  the 
furtherance  of  justice,  was  put  an  end  to  by  a  very  early  statute,  the 
power  was  still  left  to  the  sheriff— and  so,  I  apprehend,  the  law  remains 
at  this  day.  By  the  same  law,  moreoTcr,  an  outlawry  for  any  such  felony 
amounts  to  a  conriction  of  the  crime,  as  effectually  as  if  the  accused  had 
been  found  guilty  of  it  by  a  jury.  But  the  process  of  outlawry,  as  it 
exists  in  England,  though  more  slow,  is  not  so  careful  of  the  accused's 
safety  as  that  prescribed  by  the  local  enactment.  For,  as  you  haye  Eeen, 
he  has  here  secured  to  him  ample  means  of  knowledge ;  and  even  then, 
if  he  be  not  armed,  and  so  may  be  approached  without  danger  to  the 
taker's  life,  the  colonial  outlaw  is  (as  to  apprehension)  on  the  footing  of 
any  other  indicted  person. 

I  haye  next  to  state  the  substance  of  the  harbouring  clauses  of  the 
Act;  the  fourth  and  sixth — which,  although  subordinate  to  the  main 
object  of  suppressing  robberies  and  their  attendant  crimes,  is,  as  con- 
ducive to  that  object,  the  most  important  portion  probably  of  the 
measure. 

By  the  former  of  these  sections,  eyery  person  in  any  manner  afford- 
ing support  or  assistance,  of  any  kind  whatever,  to  a  proclaimed  out- 
law, knowing  him  to  be  such — either  by  shelter,  sustenance,  or  infor- 
mation, or  by  the  gift  or  loan  of  anything  intended  or  tending  to 
facilitate  his  escape,  or  to  enable  him  to  commit  further  crime,  is  de- 
clared guilty  of  felony ;  and,  besides  forfeiting  all  his  property,  may  be 
sentenced  to  hard  labour  for  fifteen  years.  Moreover,  the  giving  of 
false  information  to  any  constable  in  search  of  such  outlaw,  or  with- 
holding information  if  demanded,  is  made  equally  punishable.  Andi 
although  the  person  may  act  thus  under  compulsion  more  or  less,  in 
reapect  to  the  assistance  or  support  afforded,  the  fact  will  be  no  defence, 
unless  he  shall  as  soon  as  possible  afterwards  have  gone  before  some 
justice,  or  officer  of  police,  and  stated  on  oath  all  the  facts  connected  with 
such  compulsion. 

8ach,  in  substance,  is  the  enactment  against  the  harbourers  and 
abettors  of  an  outlaw ;  and,  by  the  aid  of  upright  and  intelligent  juries 
carrying  it  into  effect,  we  may  hope  that  the  great  scandal  and  re- 
procMh  to  these  districts,  that  so  many  of  the  inhabitants  have  aided 
murderers  and  robbers  in  their  career,  will  at  length  be  wiped  away. 
There  will  of  course  be  no  offence  committed,  if  the  party  received  and 
zelieyed  is  not  known  by  the  receiver  to  be  an  outlaw ;  for  such,  I  oon- 
oeiye,  was  clearly  the  meaning  of  the  Legislature.  But  this  knowledge 
need  not,  I  apprehend,  amount  to  certainty  as  to  the  foci  If,  in  his 
own  mind,  the  person  receiving  or  relieving  an  outlaw  belieyes  (or  per- 
haps only  eyen  suspects)  him  to  be  such,— although  on  these  points  I 
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1865.  pronounce  no  decided  opinion, — the  oiSanoe  would  probably  be  deemed 

Ths  Fd^hb~   complete.    And  certainly  if  there  exist  reasonable  groandB,  from  the 
APFBsmpTsioH    appearance  and  demeanour  of  the  party,  or  other  oiroumatancea,  and  from 
the  extensive  circulation  of  the  proclamation  of  outlawry  in  the  distrist,  . 
for  the  entertaining  of  such  a  belief  there  would  be  strong  evidence  to  go 
to  a  jury  of  such  knowledge. 

The  difficulties  under  the  law  as  it  stood,  before  the  passing  of  this 
statute,  were  these:  that  to  constitute  harbouring  an  offence,  the  har- 
bourer  must  have  had  knowledge  of  some  particular  febny  having  been 
committed,  and  by  the  party  harboured--and  the  harbouring  must  have 
been  with  the  proved  intention  to  aid  in  the  felon's  esoape.  The  har- 
bourer  then  became  an  accessory  to  the  felony.  But,  although  he  oould 
be  tried  independently  of  the  principal,  the  latter's  guilt  had  to  be  proved 
on  the  occasion  as  well  as  his  own.  Finally,  the  punishment  provided 
(except  for  the  harbouring  of  a  murderer)  was  wholly  inadequate  to  the 


It  remains  only  to  be  said  of  section  6,  that  it  enables  any  jwtioe  or 
officer  of  the  police  force  to  enter  into  and  search  any  house  in  which 
an  outlaw  is  reasonably  suspected  to  be  harboured,  either  by  day  or  by 
night — and  there  to  apprehend  any  person  reasonably  suspected  to  be 
an  outlaw,  or  to  have  harboured  one.  The  power  is  oonflned,  it  will  be 
observed,  to  justices  or  officers  in  the  polioe,  and  is  nOt  possessed  by 
any  ordinary  constable,  unless  acting  in  aid  of  such.  It  extends,  how- 
ever, to  the  case  not  only  of  an  outlaw,  as  in  the  previous  clauses,  but 
to  that  of  any  accused  and  tummonod  person,  before  his  actual  out- 
lawry. 

On  the  other  hand,  under  section  7,  which  authorises  the  taking  of 
horses,  equipments,  and  ammunition,  for  the  purpose  of  pursuing  any 
outlaw  (compensation  for  the  use  being  provided  for  by  the  enactment)^ 
any  ordinary  constable  has  the  power.  Such  a  power,  it  may  be  admitted, 
is  liable  to  abuse.  But  so  is  every  other  power— and  every  privilege, 
created  for  the  public  good.  Piactically,  I  am  persuaded  that  no  evil  will 
be  found  to  arise  from  this  provision.  But,  should  a  solitary  instanoe  or 
two  of  rash  or  needless  exercise  of  the  right  occur  in  the  hot  pursuit  of 
an  outlaw,  such  as  he  has  been  here  described  as  being,  the  tempoiazy 
inoonvenienco  will  assuredly  be  regarded,  by  tbe  well  disposed  among  the 
community,  as  of  little  moment— in  comparison  with  the  all  important 
object  to  be  attained. 

It  may  be  well  to  observe  with  respect  to  the  6th  clause,  giving  powers 
to  be  exeroisod  on  reasonable  belief  or  suspicion,  that  this  reasonaUeness, 
as  in  every  similar  case,  must  be  judged  of  in  the  first  instance^  at  his 
own  perU,  by  the  person  suspecting.  Should  any  question  respeoting  it 
afterwards  arise,  however,  he  will  be  required  to  establish  the  reasonable- 
ness to  the  satisfaction  of  a  jury. 

Let  us  now  consider  what  the  powers  are,  lespeotiDg  the  puxsnit  and 

arrest  of  a  robber  by  the  ancient  English  law — ^recognised  and  enforced 

by  statutes,  passed  at  various  times  from  the  reign  of  Edward  L  to  that 

of  tbe  third  Chorge  (a).    It  is  this.    Upon  a  *<  hue  and  cry  **  laised  (in 

(a)  Among  other  ancient  statutes,  the  following  (3  Edward  I.,  cap.  9  of  WMt- 
mlnster  let,  A.D.  1376)  may  be  cited:— ** Forasmuch  as  the  peace  of  this  realm  hath 
been  evil  observed  heretofore  for  lack  of  quick  and  firesh  suit  maldng  afttf  fekma  ia 
due  manner,  and  mainly  because  of  firanchlses,  where  felons  are  received;  it  is  piO' 
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Bnbfltanoe  an  openly  made  complaint,  or  outcry,  by  a  person  set  npon  laes. 

and  robbed  on  tho  road,  or  in  any  wood,  or  the  like),  the  supposed  felon  fblokb' 

shall  be  pursued  by  horse  and  with  foot,  from  town  to  town,  till  he  be    ArrBSHBHuov 

taken.     The  sheriff  of  the  county  is  bound,  on  such  a  complaint,  to  '^^^^ 

nise  such  hue  and  cry;  and  so  is  the  constable  of  the  hundred— or  it 

may  be  raised  by  the  party  himself  who  was  robbed.     Every  person 

aboTe  the  age  of  fifteen,  able  to  bear  arms,  is  compellable  to  join  in  the 

pursuit,  on  pain  of  fine  and  imprisonment;  and  any  person  refusing 

assistance,  if  required  of  him,  is  similarly  punishable.    It  is  accordingly 

held,  (br  this  reason,  that  every  one  so  joining  has  the  same  power, 

and  the  same  protection,  that  the  sheriff  or  constable  hath ;  so  that  he 

may  break  open  doors,  if  necessary,  and  may  kill  the  person  flying, 

although  innocent,  if  he  cannot  otherwise  be  taken.    Lastly,  if  the  robber 

be  not  arrested  within  forty  days,  the  inhabitants  of  the  hundred  wherein 

the  crime  was  committed  are  answerable  to  the  party  robbed  for  his  loss. 

By  the  ancient  law,  moreover,  in  cases  of  homicide  or  dangerous  wounding, 

if  the  offender  escaped,  the  town  or  hundred  in  ^which  the  crime  was 

committed  was  fined. 

A  private  person,  not  joining  in  any  such  hue  and  cry,  and  not  acting 
in  aid  of  a  constable — although  entitled  equally  with  a  constable,  on 
reasonable  suspicion,  to  apprehend  a  supposed  felon,  where  a  felony 
has  actually  been  committed  by  some  one, — seems  not  to  have  the  same 
power  or  protection  that  the  constable  possesses.  For,  says  Sir  Matthew 
HdUf  he  is  only  permitted,  but  in  such  a  ease  is  not  enjoined,  to  make 
the  arrest  If,  however,  the  party  pursued  be  really  guilty,  and  the 
individual  attempting  his  arrest  knows,  or  is  content  to  abide  the  risk 
of  proving  the  fiMst,  then  it  would  appear  that  the  private  person  is 
entitled  to  break  doors  (the  felon  being  actually  in  the  house  broken), 
and,  provided  the  robber  cannot  otherwise  be  taken,  to  kill  him— «s  a 
constable  may  do,  on  reasonable  suspicion  only. 

I  wish  to  add  yet  a  few  remarks,  naturally  suggested  by  the  subject. 
It  is  not  supposed,  and  the  suspicion  would  be  most  unjust  if  any- 
where entertained,  that  the  majority  of  the  southern  and  western 
districts  assist,  or  in  any  degree  sympathise  with  the  wretched  men  of 
whom  I  have  spoken.  Far  otherwise.  But,  that  there  has  been  a  large 
amount  of  sympathy  with  bushrangers  prevailing,  both  here  and  else- 
where, however  disgraceful  the  fact,  cannot  be  disputed.  It  is  not 
easy  to  determine  to  what  unhappy  circumstances  this  should  be  attri- 
buted. That  in  no  small  degree,  however,  the  institution  and  the 
support  of  bushranging  in  this  colony  are  owing  to  the  lawlessness, 
and  spirit  of  self-will,  which  commenced  with  the  Burrangong  riots, 
and  culminated  in  the  acquittals  of  March  1861,  no  observant  and 
intelligent  person  will  be  able  with  truth  to  deny.  I  am  myself,  in 
every  sense  and  feeling,  a  colonist ;  and  refer  to  the  history  of  those 
days  with  sorrow,  and  not  in  anger.    It  is  impossible  to  forget,  however. 

Tided,  that  ftU  generally  be  ready  and  apparelled  at  the  oomnuLndment  and  aammone  of 
■herlfb.  and  at  the  cry  of  the  country,  to  sue  and  arrest  felona  when  any  need  la,  as  well 
within  flranchiae  as  without ;  and  they  that  will  not  so  do  and  thereof  be  attainted,  shall 
make  a  grievous  fine  to  the  king ;  and  if  defoult  be  found  In  the  lord  of  the  fhinchise, 
the  Ung  shall  toke  the  same  itancblse  to  himself;  and  If  de&uli  be  In  the  bailUf,  be 
■hall  have  one  year's  imprisonment,  and  after  shall  make  a  grievous  fine  \  and  if  he 
have  not  whereof,  he  shall  have  Imprisonment  of  two  yeais.**— raytor's  Book  of 
BIghtt.  p.  66. 
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1805.  that  in  that  year  there  were  pnblioatioiifl  in  the  local  jonmala  almoit 

ThbFklow^  inihout  precedent  in  a  peaoeM  country,  insisting  on  the  ID^al  ex- 
AiTBBRipnioR  pulsion  of  certain  foreigners  from  onr  gold-fields,  and  openly  aTOving 
a  determination  to  exclude  them  by  force.  The  riots  followed— above 
a  thousand  of  the  subjects  of  the  Queen  participating  in  ihem;  and 
of  the  many,  who  were  sworn  by  the  constabulary—till  then  credited 
members  of  the  community, — ^to  have  been  concerned  in  those  ootrsgei^ 
unworthy  of  a  people  calling  itself  civilised,  all  except  two  persoiiB  were 
pronounced  not  guilty. 

In  the  history  of  individuals,  it  will  generally  be  found  that  a 
desperate  disregard  of  duty  in  one, direction,  unless  under  overwhelming 
temptation,  leads  rapidly  to  the  contempt  and  violation  of  all  other 
duties.  The  mob  which  oonmiences  with  one  illegal  act,  impelled  by 
whatever  object,  soon  rushes  unchecked  into  other  excesses,  and  ends 
by  breaking  open  prisons,  and  burning  or  pillaging  a  city.  So  we  heie 
see  in  the  outsot  law  and  order  openly  set  at  defiance ;  the  helpksB 
despoiled  and  maltreated,  and  punishment  invoked  for  the  perpetiatois 
in  vain.  And  it  is  certain  that  in  May  1861,  there  began  the  syst^a 
BO  long  successfully  organised  by  Gardiner^  and  supported  by  numercniB 
adherents  in  the  country  traversed  by  him,  the  results  of  which  have 
been  the  demoralisation  of  large  numbers  of  our  youth,  the  loss  of  a 
vast  quantity  of  property  and  much  productive  labour,  the  saorifioe  of 
several  lives,  the  entailment  of  great  sufiTering  on  innocent  peraons,  and 
the  acquisition  by  us  of  a  character  in  the  eyes  of  other  communities 
which  half  a  century  perhaps  may  not  obliterate. 

There  are  countries,  in  which  systematic  or  very  extensive  robbery 
by  violence  has  ere  now  existed,  and  occasionally  with  features  from 
which  as  yet  this  colony  has  been  free.  Highway  robberies  were  com- 
mon for  a  time  in  England,  in  the  reign  of  WOltam  the  Third.  They 
have  been  a  scourge  for  oenturies,  to  travellers  and  others  in  parts  of 
Italy.  But  we  stand  alone,  I  fear,  in  this ;  that  the  professional  robber 
is  here  without  any  pretence  of  excuse  or  palliation  fbr  his  lawlessneai ; 
that  he  has  had  before  him  every  inducement  to  honesty;  that  he  is 
the  victim  in  no  single  instance  of  oppression,  or  temptation  to  crime 
from  poverty;  but  that  aU  seem  to  have  plunged  into  habits  of  pillage, 
from  an  innate  love  of  wickedness ;  and  that  the  worst  of  these  mfSanj% 
certainly  the  greater  number,  have  been  young  men — some  not  of  age. 

It  is  worth  while  to  notice,  however,  that  of  the  many  who  within 
the  last  four  years  have  taken  to  this  way  of  life,  scarcely  one— I 
believe  not  one — has  finally  prospered  in  his  vocation,  such  as  it  is,  or 
succeeded  in  escaping  arrest  and  conviction,  except  by  death.  Xoiery, 
C^MeaUfft  Burke,  and  Morgan  were  shot  while  engaged  in  their  nefiuioos 
trade.  PietHey  and  Mannt  have  been  executed.  Bow  and  Ford^  woe 
sentenced  to  death,  and  now  remain  at  the  mercy  of  the  Grown.  Oordum 
and  Oardiner  are  sentenced  to  hard  labour,  each  in  effect  for  life.  Sitt^ 
Drynob,  and  Jonet,  after  a  very  short  career,  as  also  Vane,  JanUeBon,  and 
Dimleavy,  are  all  now  suffering  under  sentences  varying  from  tea  to 
fifteen  years.  It  would  be  well  if  those  who  are  said  to  have  followed, 
and  all  who  are  disposed  to  follow,  the  example  of  these  unhappy  man, 
would  take  warning  by  their  &te. 

The  wholesale  discrediting  of  any  body  of  men,  engaged  however 
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humbly  ag  aBsistantB  in  the  administration  of  jnstioe,  and  the  disparage-  isss. 

ment  of  them  by  UDJnst  comments  and  obloquy,  cannot  but  be  injariouB  th«  Fbloss* 
to  the  community  which  has  to  look  to  them  for  protection.  I  must  be  ArpmBnusicnr 
permitted  to  say,  therefore,  in  conclusion,  that  (after  ample  experience 
and  tolerably  close  obserration)  I  belieye  the  pc^ce  of  this  colony, 
speaking  of  them  of  course  generally,  but  with  very  few  exceptions  at 
any  time  coming  under  my  notice,  to  be  highly  intelligent,  faithftil, 
zealous,  aotiTe,  and  gallant  public  senrantn— little  deserring  the  com- 
plaints sometimes  still  made  against  them.  How  unreasonable  is  it, 
for  example,  to  complain  of  the  constabulary,  for  inability  to  capture 
the  bushrangers  said  to  be  now  at  large.  If  we  may  conjecture  the 
moYements  of  these  men  by  those  of  their  predecessors,  the  state  of  the 
interior  oyer  which  they  roam  would  alone  go  far  to  account  for  the 
fidlnre.  Those  robbers  trayene  often,  if  not  habitually,  an  extent  of 
country  nearly  as  large  as  that  of  Ireland^  but  having  a  population  not 
one  sixtieth  that  of  Ireland;  thickly  wooded  in  most  parts,  and  of  a 
▼ery  broken  surface  in  many  others,  along  sixty  or  eighty  miles  of 
which  there  were  probably  not  three  houses  in  which  a  constable  would 
obtain  true  information  respecting  these  men,  but  throughout  every 
portion  of  which  the  latter  had  friends,  ready  to  assist  them  in  every 
way.  Add  to  this,  that  in  almost  every  encounter,  and  every  case  of 
pursuit,  the  bushrangers  have  been  mounted  on  fresh  horses,  easily 
procured  at  any  time  by  a  new  robbery ;  while  the  horses  of  their  pur- 
suers, even  if  ordinarily  equal  in  speed  and  power,  were  almost  unfit 
for  use  from  fatigue.  Let  due  allowance  be  made  for  these  things,  and 
fbr  this  also,  that  the  police  have  always  had  other  duties  to  discharge, 
with  little  intermission  to  recruit  their  strength,  and  I  am  persuaded 
that  blame  on  this  score  at  least  will  hardly  be  attached  to  these 
ftanotionuies. 

But,  gentlemen,  my  address  has  already  extended  much  beyond  the 
limits  which  I  had  proposed  to  myself^  and  I  will  occupy  your  time 
no  longer. 
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Feb.  17, 18M. 

• 

In  ft  proceeding 
by  wajof 
petition  of 
right  against  the 
Goyemment  for 
not  grantlnff  an 
allotment  of  land 
pnranantto 
contract*  It  was 
proved  that  the 
QoTemor,  in 
order  to  induce 
D.  to  settle  there, 
promised  him  a 
0-ant  of  land  at 
W.;  tbatD. 
gave  un  his  claim 
to  an  allotment 
at  W.  in  con- 
sideration of  a 
promise  to  grant 
an  allotment  at 
H.,  which  latter 
was  not  carried 
out. 

^ekl^notto 
be  necessary  to 

STOve  as  a  con« 
itlon  precedent 
that  D.  had 
settled  in  the 
colony,  the 
agreement  im- 
plying only  that 
he  should  settle 
when  the  grant 
was  made. 

J^eld,  ftirther, 
that  the  measnre 
of  damages  for 
breach  of  such  a 
contract  is  the 
highest  Tslue 
which  such  land 
as  had  not  been 
allotted  had 
acquired. 


B0BIBT8OH  againa  DnifABBSQ  (a). 

r[S  (6)  was  an  appeal  from  a  judgment  of  the  Supreme  Gomt  of 
New  South  Wales,  refuaiiig  a  new  trial  in  a  proceeding  in  the  naton 
of  a  petition  of  right,  brought  by  the  respondent  against  the  appellant, 
the  Secretary  for  Lands  and  Public  Works,  nominated  as  defendant  to 
represent  the  Goyemment  under  the  provisions  of  an  Act  passed  in  the 
colony,  **  Te  give  relief  to  persons  having  daims  against  the  Govern- 
ment of  New  South  Wales."  The  respondent  having,  under  the  pro- 
visions of  this  Act,  petitioned  for  and  obtained  leave  to  proseoute  his 
claim,  proceeded  to  file  a  daolaiation  against  the  nominal  defendant 
A  rule  or  order  of  the  Judges  of  the  Supreme  Court  made  undv  the 
Act,  rendered  this  form  of  proceeding  necessary,  which  was  of  an  un- 
technical  nature. 

The  plaintiff,  by  his  declaration,  set  forth  his  olaim  against  the 
Gk>vemment  in  substance  as  follows : — 

*<That  in  the  year  1826,  being  a  obtain  in  the  Boyal  Staff  Coips 
serving  in  the  colony,  but  with  no  intention  of  settling  there,  the  thes 
Governor-General  DaHing  promised  him,  as  an  inducement  to  settle  in 
the  colony,  and  for  other  reasons,  a  grant  of  land  at  Woolloomooloa 

<*That  subsequently  he  gave  up  his  daim  to  that  land,  in  conside- 
ration of  a  promise  from  the  Governor  of  another  allotment  in  Hyde- 
park-gardens,  near  Sydney,  which  was  about  to  be  appropriated  to 
grants. 

**That  relying  upon  this  promise,  he,  in  1827,  retired  from  active 
service,  and  settled  in  the  colony,  and  also  filled  certain  dvil  ofBoei 
under  the  Government. 

**That  in  1831  the  above  promise  was  ratified  by  the  Gk>vemor,  bnt, 
that  owing  to  some  change  in  the  plans,  the  allotment  to  him  was  from 
time  to  time  postponed. 

**That  Governor  Darling  left  the  colony  before  his  promise  wsa 
carried  out,  and  his  successor.  Governor  Bwrhe^  in  1831,  informed  hnn, 
the  respondent,  that  he  could  not  have  an  allotment  in  Hyde-paik,  si 
it  was  not  to  be  alienated,  and  offered  him  the  choice  of  another  allot- 
ment in  an  inferior  position,  and  of  less  value,  and  otherwise  leai 
desirable,  which  he  declined,  and  that  from  that  time  to  the  present  he 
had  fieiiled  to  obtain  a  fair  equivalent  or  compensation  in  lien  of  the 
land  promised  to  him." 

To  this  declaration  the  defendant  demurred  and  raised  the  questiao 
whether  the  declaration  disclosed  any  sufiScient  contract  on  which  s 
right  of  action  could  rest  The  judgment  of  the  Oourt  on  the  demurrer 
was  in  favour  of  the  plaintiff,  thereby  sustaining  the  dedaration. 

The  action  then  proceeded  on  the  pleas,  which  took  issue  on  the 
above  counts  of  the  declaration,  and  the  trial  took  place  before  MUford, 
J.,  and  a  jury.    Both  the  Judge  and  the  parties  treated  the  issue  and 

(a)  Present— The  Bight  H«).  Lord  Crblxspobd,  the  Lord  Jostioe  Ksiqar  Bboci, 
and  the  Lord  Justice  Tubvbb. 

(2>)  This  case  is  reprinted  from  the  10  Law  Times,  N.8. 110. 


J 


DUMAStt^ 


APPENDIX. 

the  evidenoe  admiamble  m  of  an  exceptional  oharaoter,  and  not  bo  um. 

■trioUy  as  in  an  ozdinazy  action.  In  snnuning-np  he  directed  the  jury  BMSKtmnT 
that,  if  the  €K>Yernor  promised  to  give  the  phdntiff  a  piece  of  land  if  ^^^''^i 
and  on  condition  that  he  would  settle  in  the  country,  and  he  after- 
wards, within  a  reasonable  time,  did  bo»  the  promise  was  binding  from 
that  tim&  If  he  did  so  with  an  intention  to  complete  the  contract,  he 
oonld  take  advantage  of  his  having  done  ao ;  but  if  he  did  so  without 
reference  to  the  contract,  he  could  not  Theie  was  no  consideration 
moving  from  him.  and  the  learned  Judge  put  the  question  to  them, 
**  Did  the  plaintiff  perform  the  condition?  that  is,  did  he  settle  with 
reference  to  the  contract?"  And  with  reference  to  damages,  he  told 
them  that  they  were  to  be  estimated  according  to  the  present  value  of 
the  land.  Tlie  jury  found  a  verdict  for  the  plaintiff  £5000  damages. 
A  new  trial  was  afterwards  moved  for  on  the  grounds  that  the  verdict 
was  contrary  to  law,  and  was  against  evidence,  and  the  damages  were 
excessive.  The  rule  for  a  new  trial  was  refused,  whereon  the  present 
appeal  was  brought. 

Sir  H,  Caimsy  Q.  C,  and  W.  W%Uiam$,  for  the  appellant,  contended, 
flzst,  that  what  passed  between  the  Govemment  and  the  respondent,  as 
to  the  allotment,  did  not  amount  to  a  contract,  for  there  was  nothing 
definite  and  specific  in  the  negotiation.  Secondly,  even  if  the  promise 
had  been  specific,  there  was  no  legal  consideration;  there  was  merely 
an  intention  in  a  certain  event,  which  did  not  happen,  to  make  a  grant 
of  the  land.  Thirdly,  even  if  there  was  a  promise  legally  binding,  it 
had  been  discharged  by  the  offer  of  a  third  piece  of  land  in  lieu  of  the 
other.  Fourthly,  the  damages  were  excessive,  and  ought  not  to  have 
been  estimated  in  the  manner  in  which  damages  are  estimated  when 
stock  is  not  delivered:  Hadley  v.  BaxenddU  (a),  Xogcin  v.  HaU  (6), 
Owm  V.  Bouih  (c). 

BoffQl,  Q.  C,  and  B,  A.  FUher,  for  the  respondent,  contended  that 
the  objections  as  to  the  indefinitenees  of  the  contzact  had  not  been 
raised  in  the  Court  below,  and  it  was  now  too  late  to  insist  upon  them. 
The  finding  of  the  jury  had  cured  any  objection  that  might  have  been 
previously  raised  on  that  ground.  As  regards  the  damages,  the  true 
rule  was  that  the  highest  value  should  be  taken  as  the  test  of  the  loss, 
the  principle  being  that  whatever  the  party  might  have  gained  if  the 
promise  had  been  ftdfilled  was  the  measure  of  what  he  had  lost 

Lord  Ghblmbfobd.  With  respect  to  the  first  proposed  objection 
that  the  verdict  was  against  law,  it  does  not  appear  to  have  been  raised 
upon  the  motion  for  a  new  trial,  nor  would  it  have  been  so.  If  the 
evidence  of  the  contract  offered  at  the  trial  showed  that  it  was  invalid 
for  some  reason  which  was  not  apparent  upon  the  face  of  the  decla- 
ration, the  defendant  should  have  applied  to  the  Judge  to  nonsuit  the 
plaintiff,  and  whether  he  took  this  course  or  not,  it  was  competent  to 
him  to  raise  the  objection  upon  a  motion  for  a  new  trial.  And  yet, 
although  the  invalidity  of  contract  was  not  (and  could  not  have  been) 
a  point  for  the  consideration  of  the  Court,  upon  the  argument  of  the 

(a)  9  Bz.  341.  (P)  4!C.  B.  6S8.  (c)  14  C.  B.  SSt. 
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appeal,  and  was  inaisted  upon  at  aoae  length  by  hit  learned  ooonsel  at 
y;_^  the  bar.  The  objeotions  which  they  niged  were  that  the  oontraet  wai 
without  ooBBideration,  and  that  it  was  onoertain  and  indefinite  as  to 
the  extent  of  the  allotment  to  be  granted,  and  the  ehameter  and  eost  of 
the  bailding  to  be  ereoted.  Bat  theee  objeotionB  not  being  open  npoa 
the  preeent  appeal,  they  haye  been  wholly  exolnded  from  their  Lofd- 
ehips'  ooDiideration,  as,  m  forming  a  judgment  upon  the  ease,  they 
have  endeavoured  to  oonfine  themselves  (as  they  were  bound  io  do)  to 
the  questions  raised  in  and  determined  by  the  Court  below.  They  me 
the  word  *^  endeavoured,"  beoause  it  is  a  litUe  diiBoult  to  aaeertain  the 
exact  shape  in  which  the  objections  to  the  verdict  were  presented  to 
the  Court.  The  only  points  which  appear  to  have  been  argued  an, 
that  the  verdict  was  against  evidence ;  that  the  Judge  misdizeoted  the 
jury  as  to  the  rule  for  estimating  the  damages ;  and  that  the  damaget 
were  excessive.  The  ground  upon  which  the  verdict  appears  to  have 
been  objected  to  as  contrary  to  the  evidence  was,  the  jury  having  foond 
that  the  plaiotiif  had  settled  in  the  colony  with  reference  to  the  ood- 
traot;  in  other  words,  that  he  preformed  the  condition  upon  which  he 
became  entitled  to  the  allotment  of  land.  The  appellants  counsel, 
however,  objected  to  the  yerdict  as  against  evidence  upon  another  and 
a  wider  ground,  and  as  their  Lordships  have  no  means  of  knowing 
whether  the  objection  was  or  was  not  presented  in  this  form  to  the 
Court  below,  they  will  not  leave  it  unnoticed.  The  declaration  alleges 
that  the  €h>vemor  promised  the  plaintiff,  as  an  inducement  for  him  to 
settle  in  the  colony,  to  grant  him  a  portion  of  Wodloomooloo;  that 
the  plaintiff  gave  up  his  claim  to  the  fulfilment  of  this  promise,  in  oon- 
sideration  of  receiving  a  promise  from  the  Governor  of  a  grant  of  an 
allotment  in  Hyde-park-gardens;  and  that  a  portion  of  the  land  first 
promised  to  the  plaintiff  was  granted  to  Dr.  DaugUu  by  the  Gtovenor. 
The  appellant's  counsel  insisted  that  the  respondent  had  entirely  fidled 
in  proof  of  these  allegations ;  that  he  never  had  a  promise  binding  upon 
the  Governor  in  respect  of  Woolloomooloo,  and  that,  therefore,  his  re- 
linquishment of  his  claim  to  an  allotment  in  that  district  could  not  be 
the  consideration  for  the  promise  of  a  grant  in  Hyde-park-gardeas. 
And  for  this  they  relied  upon  the  terms  of  a  letter  written  by  Dr. 
DougUUj  which  was  in  evidence  in  the  case  as  a  part  of  the  proceedings 
of  the  Committee  of  Legislative  Council  appointed  to  inquire  into  the 
respondent's  claim,  in  which,  with  reference  to  a  particular  portion  of 
land  in  Woolloomooloo,  he  writes:— ** I  should  have  applied  fior  it 
before  had  I  not  understood  it  was  Captain  Dumaretg^B  intention  to 
have  done  so.  I  have  since  learnt  from  that  gentleman  that  he  has 
abandoned  the  idea."  These  expressions,  however,  are  not  at  all  in- 
consistent with  the  existence  of  a  right  at  one  time  in  the  respondent 
to  select  an  allotment  in  Woolloomooloo  if  he  chose  to  exeroise  it;  snd 
the  evidence  seems  to  be  quite  sufficient  to  have  justified  the  jury  ^f 
this  question  had  been  submitted  to  them)  in  finding  that  there  was  a 
binding  promise  of  an  allotment  in  the  Woolloomooloo,  and  that  it  was 
relinquished  for  the  promise  of  a  grant  of  a  portion  of  Hyde-paric- 
gardens.  Both  these  points  appear  to  be  folly  established  by  the  letter 
of  the  respondent  of  the  2nd  June,  1880,  and  the  answer  of  the  Cokmial 
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mpondent  in  his  letter  says:— ^ I  beg  learye  to  bring  to  yonr  Ezoel- 
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lenoy's  leeolleetion  the  cizonmBtanoe  of  yoar  implied  piomifle,  that  I  ^^y. 
might  have  a  building  allotment  in  the  neighbourhood  of  Sydney,  and 
that  on  my  renunciation  of  the'  land  on  WooUoomoeloo  HillB»  after- 
waorda  given  to  Dr.  DongUut  it  was  with  the  nnderstanding  that  I 
ehonld  reoeiye  a  portion  of  the  Hyde-park-gardens  in  lien  thereof;" 
and  he  then  requests  the  Goyemor  to  direct  that  an  allotment  may  be 
measored  off  to  him,  and  points  oat  the  one  which,  if  permitted  to 
seleot,  he  woald  prefer.  The  answer  redtes,  in  the  nsnal  official  form, 
the  purport  of  the  respondent's  letter,  and  not  denying,  and  therefore 
yirtoally  admitting,  the  statement  it  contains^ — ^it  informs  the  re- 
spondent that  the  GK>yemor  had  directed  his  application  to  be  noted, 
*'  in  order  to  its  being  considered  with  those  of  other  applicants  when 
arrangements  may  be  making  for  the  location  of  Hyde-park."  The 
promise  thos  admitted  to  have  been  given  was  more  distinctly  recog- 
nised by  Goyemor  Darling  in  a  minute  of  the  15th  October,  1881,  made 
for  the  purpose  of  placing  on  record  the  claims  of  '^the  persons  who 
were  promised  building  allotments  in  Hyde-park,"  in  which,  arranging 
them  in  classes,  he  says,  **The  second  class  consists  of  WtUiam 
Dmnareag,  Esq.,  promised  by  me  some  considerable  time  back,  that  he 
should  receive  an  allotment  as  soon  as  the  ground  was  measured,  and 
he  should  have  retired  from  the  service."  These  letters  and  the  official 
minute  are  amply  sufBcient  to  prove  the  allegations  in  the  declaration, 
and  if  the  case  had  been  left  to  the  jury  upon  this  proo^  and  they  had 
found  for  the  respondent,  their  verdict  could  not  have  been  disturbed. 
But,  as  already  observed,  the  question  seems  to  have  been  presented  to 
the  jury  upon  a  narrower  and  different  ground,  vis.,  whether  the  plain- 
tiff had  performed  the  condition  upon  which  he  became  entitled  to  the 
allotment  It  appears  that  the  learned  Judge  who  tried  the  cause 
directed  the  jury  that  it  was  necessary  for  the  plaintiff  to  prove  that  he 
had  settled  in  the  ookmy  "with  referenee  to  the  contract"  But  he 
afterwards  agreed  with  the  Chief  Justice  that  the  only  material  portion 
of  the  allegation  in  the  dedaration  was  that  after  the  promise  or  offer 
the  plaintiff  in  fitot  became  resident^  and  that  by  so  doing  he  performed 
the  condition,  and  that  it  was  not  necessary  to  show  a  performance 
because  and  in  consideration  of  the  contract  The  perplexity  upon 
this  part  of  the  case  seems  to  have  arisen  from  the  want  of  precision  in 
the  statement  of  the  plaintiff's  cause  of  aetion,  and  from  a  misappre- 
henmon  of  the  real  nature  of  his  claim.  If  it  is  necessary  in  this  pro- 
ceeding in  the  nature  of  a  petition  of  right  to  state  the  daim  in  a 
techniMl  form,  and  to  allege  a  oonsideration  for  the  promise  of  an 
alloiment,  it  is  obvious  that  the  true  consideration  was  not  the  settling 
in  the  colony,  but  the  agreement  to  settle  if  a  grant  were  made,  and  if 
ihia  had  been  thought  of  at  the  trial,  an  amendment  of  the  deohiration 
might  have  been  made  which  would  have  obviated  all  difficulty.  It  is 
not  easy  to  understand  how  the  actual  settling  in  the  colony  can  be 
made  a  condition  precedent  to  a  grant  of  this  deeoription,  because  no 
proof  of  its  perfbrmanoe  can  possibly  be  given,  and  the  utmost  that  any 
declaration  or  act  of  the  grantee  prior  to  the  grant  can  amount  to, 
being  aa  intention  to  settle  when  the  grant  is  made.    But  as  the  case 
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BoBBB»oir~   enfoioe  the  promise  of  the  Goremor  by  perfbffming   the   eaiWlitini, 
V.  which  was  held  to  be  the  actual  settling  in  the  coioDy,  the  qneatioQ  is, 

whether,  assoming  this  view  to  be  eoneot,  the  eTidenoe  is  not  soflleiSBt 
to  support  the  yerdict  It  ^ypears  that  fliere  were  two  peiiods  si 
whioh  an  intention  on  the  part  of  the  respondent  to  settle  in  the  ctkmy 
was  manifested— firsts  when  he  had  reoeiyed  an  ofier  of  a  eokoial  sp* 
pointment,  and  was,  as  he  states,  indnoed  by  it  to  go  on  half-pay.  sad 
afterwaids,  when  haying  been  placed  on  whole  pay  again,  he  dets^ 
mined  npon  selling  his  oonmiisslon  and  settling  in  the  oountEy.  It  ii 
to  be  obserred  that  his  eyidenee,  that  *<it  was  not  the  prosnise  of  flie 
land  whioh  indnoed  him  to  go  npon  half-pay  and  settle  in  the  eonnliy, 
bnt  the  prior  offer  of  the  offloe  of  Deputy  Surveyor-General  and  o&er 
consequential  adyantagss,**  relates  to  the  land  at  WooUoomooloo, 
which  he  afterwards  reUnqnished  for  the  promised  aUotment  in  Hyde- 
park.  As  to  this  latter  promise  the  respondent  states  in  his  eyidenee  si 
the  trial—*'  In  selling  my  oommission  and  determining  on  settHng  in 
the  country,  I  was  influenced  not  alone  by  the  specific  promise,  bat 
also  by  my  knowledge  of  the  regulations  which  entitled  me  to  a  town 
allotment,  and  a  country  allotment  if  I  settled  hi  the  country.**  Thoe 
is  no  proof  of  the  exact  time  when  the  respondent  sold  his  oommiMioa ; 
but  in  the  minute  of  the  15th  October,  1831,  to  which  reference  has 
been  ahready  made,  Gk>yemor  Dariing  says,  the  allotment  in  Hyde-ps^ 
was  promised  to  him  '^as  soon  as  tiie  grouud  was  measured,  and  he 
should  haye  retired  from  the  seiyice,"  therefore  the  promiae  must  have 
been  made  while  he  retained  his  commissioii,  and  if  so,  his  retireBient 
from  the  seryice  was  a  performance  of  the  condition.  Eyen,  thenfore, 
itMUford,  J.,  was  right,  at  the  trial,  in  saying  that  it  was  neoessaiyfar 
the  plaintiff  to  show  that  he  settled  in  the  country  with  an  inventifln 
to  oomplete  the  contnust,  there  was  here  ample  erideaoe  to  establidi 
that  tact.  But  JTOford,  J.,  was  of  opinion  that,  if  his  mode  of  presnt- 
ing  the  case  to  jury  was  ootreot,  they  were  not  warranted  in  finding 
that  the  plaintiff  had  performed  the  condition  unless  his  settling  is 
the  colony  was  solely  with  a  yiew  to  the  contract,  and  to  the  ezofaision 
of  all  other  motiyes.  But  as  he  agreed  with  the  Chief  Justice  that  a 
residence  in  &ot,  afker  the  pmnise,  was  all  that  it  was  material  for  the 
plaintiff  to  estoblish,  he  thereby  admitted  that  he  had  left  the  case 
improperly  to  the  jury.  It  may,  therefore,  be  considered  nnneeeasaiy 
to  examine  his  opinion  that,  in  order  to  ahow  performance  of  the  con- 
ditions upon  which  the  promise  was  made,  it  was  necessary  for  the  plain- 
tiff to  proye  that  it  was  his  sole  motiye  for  settling  in  the  ookmy.  Bat 
in  order  that  no  part  of  the  case  should  appear  to  haye  been  cmittod  fros 
their  Lordships*  oonsideration,  a  few  remarks  may  be  made  iq^  tidi 
opinion,  and  upon  the  opposite  yiew  of  the  C9def  Justice.  It  may  be 
asked,  if  the  opini<m  under  oonsideratioo  shall  be  held  to  be  conee^ 
in  what  way  could  a  person  holding  a  permanent  official  lypointmant 
in  the  colony,  who  is  promised  an  allotment,  or  a  person  who  fass 
already  one  allotment,  and  is  promised  another,  show  that  he  has  per- 
formed  the  condition  in  the  strict  and  exelusiye  manner  reqoiied?  II 
seems  only  necessary  to  consider  the  nature  of  these  grants  to  bs 
satisfied  that  snob  a  rigid  mle  can  never  properiy  be  i^lied  to  1 
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When  an  applioation  is  made  to  the  governor  for  an  allotment  of  land,  iwi. 

and  a  promise  ia  obtained,  the  application  always  implies  a  promise  on       KouaaBoir 
the  part  of  the  applicant  to  setUe  in   the  colony,  hecanse  the  grants       duxIubq. 
invariably  oontaiQ  a  condition  to  that  effect     A  coutinnanoe  in  the 
colony,  therefore,  till  the  giant  of  the  allotment  is  made,  is  necessarily 
connected  with  the  promise,  as  without  remaining  the  applicant  can 
never  be  entitled  to  the  promised  grant    In  every  way,  therefore,  in 
which  this  case  either  was  or  might  have  been  presented  to  the  jury, 
the  evidence  was  sufficient  to  warrant  the  verdict    The  only  remaining 
question  relates  to  the  damages— whether  the   proper  rule  for  their 
estimation  was  given  by  the  judge,  and  whether  they  are  excessive. 
Supposing  the  rule  for  the  measure  of  damages  properly  given,  they 
do  not  appear  to  have  been  excessive.     The  committee  of  the  Legis- 
lative Council  selected  to  investigate  the  respondent's  claim  reported 
that  he  should  be  allowed  to  purchase  land  at  auction  for  £5000,  a 
sum  apparently  fixed  with  reference  to  laud  granted  to  Sir  F.  Forheg, 
which  was  sold  by  auction  in  1842  for  that  sum.    It  was  contended  on 
the  part  of  the  applicant,  that  the  land  of  Sir  F.  Forbei  had  buildings 
upon  it,  and  was  therefore  an  improper  standard  of  the  value  of  land 
which  the  respondent  was  to  receive  under  an  obligation  to  build  upon 
it.    But  it  appears  by  the  evidence  that  Sir  F,  FctMb  land  had  never 
been  built  upon,  and  that  even  at  the  time  of  the  trial  it  remained  in 
its  original  unimproved  state.    If,  then,  the  present  value  of  the  land 
was  the  proper  criterion  of  the  measure  of  damages,  no  objection  can 
justly  be  taken  to  the  amount  awarded  by  the  jury.    But  upon  what 
ground  can  it  be  alleged  that  the  judge  was  wrong  in  telling  the  jury 
to  find  their  damages  upon  the  present  value  of  the  land?    The  oases 
which  were  cited  as  to  the  measure  of  damages  upon  contracts  for 
delivery  of  goods  and  for  the  re-transfer  of  stock,  have  very  little 
application.    The  distinction  between  these  two  classes  of  cases  is  said 
to  be  that,  in  the  former  the  damages  should  be  only  of  the  value  of 
the  goods  at  the  time  when  they  ought  to  have  been  delivered,  because 
the  purchaser  has  his  money  in  hand,  and  may  go  in  to  the  market 
and  purchase  similar  goods ;  but  as  to  stock,  that  the  borrower  who 
neglects  to  re-transfer  at  the  time  agreed  upon  holds  in  his  hands  the 
money  of  the  lender,  and  prevents  him  from  using  it    The  principle 
upon  which  damages  are  estimated  upon  the  breach  of  an  agreement 
for  the  re-transfer  of  stock  is  more   applicable  to   the  respondent's 
claim  than  that  which  is  applied  to  contracts  for  the  sale  and  delivery 
of  goods,  but  the  right  of  the  respondent  to  the  highest  value  of  the 
lands  which  he  has  not  received  iu  performance  of  the  promise  made 
to  him  seems  to  be  even  stronger  than  that  of  the  lender  of  stock  upon 
the  borrower's  omission  to  replace  it    The  owner  of  the  stock  might 
have  the  means  of  purchasing  other  similar  stock  at  the  day,  but  the 
allotment  of  land  promised  to  the  respondent  was  a  thing  which  he 
could  not  obtain  except  by  the  performanoe  of  the  promise.     If  he 
bad  received  his  allotment  as  he  ought  to  have  done,  he  would  have  it, 
with  the  benefit  of  the  increased  value  which  it  might  have  acquired 
while  in  his  possession.    Of  this  the  other  party  has  deprived  him  by 
the  breach  of  his  promise ;  and  whether  he  has  obtained  the  benefit 
himaelA  or  has  hindered  the  respondent  from  enjoying  it,  it  seems  to 
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be  equally  just  and  reaaoiiable  that  he  ahoidd  pay  the  full  Yalne  of  the 
property  to  the  penoQ  from  whom  he  has  wrongfolly  withheld  it.  l%eir 
Loxdships  aie  therefore  of  opinion  that  the  judgment  of  the  court  bdow 
IB  right ;  they  will  recommend  to  Her  Majesty  that  it  be  afBrmed,  and 
the  appeal  dismissed  with  costs. 

Judgment  affirmed  with  casta. 


Decl,  1863. 

AOonrt  of 
Equity  will  not 
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YiYBBS  agaiml  Took  (a). 

rIS  (Jb)  was  a  soit  for  speoiflo  performanoe  of  an  agreement  far  a 
partnership,  which  was  resisted  by  the  respondent  apoo  the  grtNrads 
of  firand,  oironmTention,  mistake,  and  sorprise. 

In  the  year  1859,  the  appellant  and  respondent  agreed  veiliallyto  enter 
into  partnership,  for  the  purpose  of  establishing  and  oairyiiigon  gas  vocks 
at  West  Maitland. 

These  gasworks  were  at  the  time  of  snoh  agreement  in  oourse  of  ereotaoa 
upon  part  of  a  block  of  land  in  Maitland,  the  property  of  the  respondent, 
who  had  then  recently  returned  from  a  Toyage  to  England,  which  he  had 
undertaken,  among  other  things,  for  the  purpose  of  pioonring  the 
necessary  plant,  &c.  The  respondent  was  at  the  same  time  engaged  in 
furthering  a  bill  in  the  Legislature,  which  shortly  afterwards  became 
law,  authorizing  him  to  light  with  gas  the  towns  of  East  and  West 
Maitland. 

On  the  27th  of  September,  1859,  a  written  document  under  seal, 
purporting  to  be  a  memorandum  of  the  agreement  which  had  been 
come  to  between  himself  and  the  respondent,  was  drawn  up  by  the 
appellant,  and  executed  at  the  house  of  the  respondent  by  both  parties, 
in  the  presence  of  Mr.  Buehanatij  a  coach-builder  at  West  Maitland, 
who  attested  its  execution  in  the  usual  manner.  This  document  was 
as  follows: — ** Memorandum  of  an  agre^ent  made  this  27th  day  of 
September,  1859,  between  John  Warn  Tuok^  of  West  Maitiand,  in  the 
colony  of  New  South  Wales,  hotel-keeper,  of  the  one  part,  and  Soberi 
W,  ViverSy  of  King's  Plains,  Wellingroye,  in  the  said  colony,  of  the 
other  part  The  said  John  Warn  Tuck  hereby  agrees  to  reoeite  the 
said  Boberi  W.  Ftvers  as  an  equal  partner  and  proprietor  with  himself 
of  the  West  Maitland  gas  works,  and  plant  and  premises,  oonsiating 
of  one  half  that  parcel  or  block  of  land  on  the  south-west  side  of  Hi^ 
Street,  West  Maitland,  on  which  are  situated  the  Commercial  Hoid, 
the  coach  manufactory,  and  the  said  gas  works  and  plant,  that  is,  the 
south-east  side  or  half  thereof  on  which  the  said  gas  works  are  situated, 
and  extending  from  the  said  High  Street  to  the  south-western  end  of 
the  said  block,  or  parcel  of  land,  and  all  the  buildings  and  improve- 

to  the  plaintiff,  and  the  agreement  with  respect  to  the  properly  alfected  by  ft  bdng 
d  obscure. 

(a)  Ptesant— Locd  KnesDowv,  the  Lord  JuSttoe  Kxioht  Bbugb.  and  the  Big^  Batu 
Sir  Jomr  Tatlok  Ooluudgk. 

(»)  Tkken  from  l  Moore  P.  C.  N.  8.  B16. 
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meiitfl  wmtained  thereon,  and  the  gM-hooBe^  fiiniAoe,  and  fittings,  the  imb. 


gasometer  and  fittings,  the  purifiers  and  fittings;  and  eyery  other  part         yj^^^ 

of  the  said  gas-worlcB  and  plant.    And  the  said  John  Wofn  Tu/6k  agrees  ^ 

that  the  said  Etibeft  W,  ViverB  shall  heoome  proprietor  of  one-half  of 

the  ahoTe-named  property  on  the  following  conditions:  that  is,  the 

said  Bobert  W.  Vivert  shall  pay  one  half  of  the  expenses  jnstly  and 

neoeasarily  inoorred  in  the  erection  of  the  said  gas-house,  works,  and 

plant,  and  one-half  of  the  espenaes  jnstly  and  neeessarily  inoorred  in 

the  erection  of  the  said  gas-honse,  works,  and  plant,  and  one-half  of 

the  cost,  freight,  and  oommissiQn,  paid  hy  the  said  John  Warn  IVioik, 

for  all  the  fittings  now  used  in  the  said  works.     And  the  said  John 

Warn  Tuck  and  JBdbert  W,  Viverg  farther  agree  to  continue  to  inTest 

equal  amounts  of  capital  for  the  completion  of  the  said  gas-works  and 

the  lighting  up  of  the  town  of  Maitluid  with  gas,  and  to  bear  equally 

all  other  expenses  reasonably  and  necessarily  incurred  for  the  mann- 

faotory  of  gas,  and  to  receive  equal  shares  of  all  the  proceeds  and 

profits  thereofl     And  neither  of  the  above-named  parties  shall  have 

power  to  sell  the  whole  or  any  part  of  his  interest  in  the  said  gas 

works,  plant,  or  premises,  without  the  consent  of  the  other  partner; 

and  if  either  party  wishes  to  sell  the  whole  or  any  part  of  his  interest 

in  the  said  gas  works,  he  must  give  the  other  the  option  of  purchasing 

firom  him;   and  if  either  party  shall  die,  the  surviving  partner  shall 

have  power  to  claim,  take,  and  enjoy  possession  of  the  whole  of  said  gas 

works,  plant,  and  premises,  on  payment  to  the  heirs  or  assignB  of  the 

deceased  partner  the  amount  of  capital  invested  by  the  said  deceased 

which  has  not  been  realized  by  the  profits  of  the  investment     The 

above  agreement  shall  come  into  force  and  take  effect  as  soon  as  a  bill 

authorizing  the  said  John  Warn  Tuck  to  lay  down  the  main  gas-pipes 

in  the  streets  and  light  up  the  town  of  Maitland  with  gas,  shall  have 

passed  the  Legislature  of  the  Oolony  of  New  South  Wales,  and  become 

law,  and  not  sooner." 

On  the  same  day  that  the  agreement  was  executed,  the  appellant  paid 
to  the  respondent  £2,000,  in  part  performance,  as  he  alleged,  thereof, 
but  for  the  repayment  of  which  he  took  as  security  the  title  deeds  of 
the  property  belongiog  to  the  respondent,  and  also  his  promissory  note, 
upon  which  the  appellant  subsequently  brought  an  action  against  the 
respondent. 

Shortly  after  the  execution  of  the  above  agreement,  the  respondent, 
who  was  an  illiterate  and  nnednoated  man,  discovered  that  the  agree- 
ment he  had  executed  was  not  at  all  in  the  terms  of  the  verbal  agree- 
ment he  had  previously  entered  into  with  the  appellant,  and,  among 
other  inaocuracies,  contained  stipulations  regarding  the  right  to  sell, 
and  also  the  right  of  survivorship,  which  had  never  been  discussed 
between  himself  and  the  appellant,  or  assented  to  by  him :  under  these 
oironmstances,  the  respondent  declined  to  act  upon  the  agreement, 
or  to  admit  the  appellant  into  partnership,  whereupon  the  appeUant 
filed  a  bill  against  him  in  the  Supreme  Court,  setting  forth  the 
above  agreement,  and  alleging  its  due  exeontion,  and  that  it  had 
been  registered,  and  praying  specific  performance  thereof^  and  for 
an  injnnotion  restndning  the  respondent  from  carrying  on  the  gas 
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18<3»  works,  4c,  otherwise  than  in  oo-pertnership  with  the  appellant,  and 

ViTBBs  ^^^  ^®  execution  of  a  proper  deed  of  oo-partnership. 

-J<  The  respondent  by  his  answer  admitted  that  on  the  27th  of  September, 

1859,  an  agreement  for  partnership,  and  also  for  the  purchase  and  nk 
of  one  moiety  of  the  gas  works  at  Maitland,  was  entered  into  between 
himself  and  the  appellant,  but  stated  that  its  terms  were  different 
from  those  embodied  in  the  written  agreement.  The  answer  alleged, 
that  the  agreement  entered  into  between  the  appellant  and  the  re- 
spondent was  to  the  effect,  that  the  latter  wonld  reoeiTe  the  farmer 
as  an  eqnal  partner  and  proprietor  with  himself  in  and  of  the  West 
Maitland  gas  works,  plant,  and  appnrtenanoes,  and  the  mann&Gtory  of 
gas  there  to  be  carried  on,  npon  condition  that  the  appellant  ahonld 
pay  one-half  the  expenses  which  should  bays  been  incurred  by  the 
respondent  in  erecting  the  gas-house,  providing  the  works  and  plant, 
and  establishing  the  manufactory,  such  expenses  to  incdnde  aa  well 
the  cost,  freight,  and  commission  on  the  gas  fittings  then  in  use,  as  the 
outlay  incurred  by  the  respondent  in  the  Toyage  which  he  had  made 
to  England,  and  also  the  costs  of  the  gas  bill  above  referred  to,  and 
denied  that  the  agreement  in  question  was  for  the  purehaae  and  sale 
of  any  part  of  the  land  on  which  the  gas  works  stood,  or  thai  the 
respondent  ever  agreed  or  intended  that  the  appellant  should 
proprietor  of  a  moiety  or  any  other  portion  of  such  land.  The 
further  stated,  that  the  respondent  had  great  difficulty  in  reading,  and 
did  not*  read  the  document  before  signing  it,  or  hear  it  read,  and  had 
no  professional  adviser  to  explain  its  legal  bearing,  and  that  having 
been  drinking  freely  at  that  time,  he  was  not  in  a  condition  to  understand 
it,  even  if  it  bad  been  read  to  him  by  the  appellant;  that  he  signed  it 
on  the  assurance  of  the  appellant  that  it  truly  represented  the  previous 
verbal  agreement,  but  that  such  agreement  did  not  truly  express  such 
verbal  agreement  in  many  important  respects,  especially  as  to  the 
ownership  of  the  land  and  payments  to  be  made  by  the  appellant,  and 
the  clause  of  ownership,  and  the  respondent  in  his  answer  submitted 
that  he  ought  not  to  be  compelled  specifioally  to  perform  the  alleged 
agreement. 

Evidence  was  entered  into  upon  either  side,  and  the  appellant  and 
respondent  were  both  examined  and  cross-examined.  The  respondent's 
evidence  was  to  the  same  purport  as  the  statements  contained  in  his 
answer.  A  Mr.  Ooodall^  a  surveyor,  was  examined,  and  he  estimated 
the  value  of  the  respondent's  property  as  being  worth  £7,830,  without 
the  gas  plant,  &c  Mr.  ^tM^onon,  the  witness  to  the  agreement  was 
also  examined,  and  he  deposed  to  the  fact  of  the  respondent,  although 
not  drunk,  yet  as  being  under  the  influence  of  liquor  at  the  time  he 
executed  the  agreement  Mr.  Maedonald,  the  manager  of  the  Oom- 
mercial  Bank,  who  saw  the  parties  a  few  hours  after  the  exeeutton  of 
the  agreement,  said  the  respondent  was  then  sober. 

The  cause  came  on  to  be  heard  on  the  27th  of  November,  18G0,  before 
the  Primary  Judge  (Mr.  Justice  M%l/ord%  when  the  Court  decreed 
specific  performance  of  the  agreement,  and  ordered  that  a  proper 
deed  of  partnership  between  the  appellant  and  respondeDt,  in  pur- 
suance of  the  terms  of  such  agreement,  should  be  executed  by  the 
parties  (including  in  such  deed  a  conveyance  by  the  respondent  of  the 
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land,  plant,  and  premises,  comprised  in  the  said  agreement)  for  the  i863. 


purposes  of  the  oo-partnership,  and  awarded  the  appellant  costs  of  suit.  Vivkbb~ 

From  this  decision  the  present  respondent  appealed  to  the  full  Ckiurt,  ^'* 

and  that  Court,  consisting  of  Sir  Alfred  SUphen^  Chief  Justice,  Mr. 
Justice  ITiM,  and  Ifr.  Justice  MUfordy  principally  on  the  ground  of 
the  Tagueness  and  obscurity  of  the  agreement  relating  to  the  appel- 
lant's block  of  land,  reversed  the  decree  of  the  Primary  Judge,  and 
dismissed  the  appellant's  bill,  without  costs,  directing  that  each  party 
should  bear  the  costs  of  the  original  suit  and  of  appeal.  Mr.  Justice 
MiQ/offti  dissented  from  the  other  two  Judges. 
From  this  decree  the  present  appeal  was  brought. 

The  Attorney-General  (Sir  R,  Talmer)  and  Mr.  Knox  Wigram  fur  the 
appellant.  As  it  is  not  in  dispute  that  the  agreement  of  the  27th  of 
September,  1859,  was  properly  executed  by  the  respondent,  the  onus 
probwndi  was  upon  him  to  make  out  that  such  agreement  did  not 
express  the  terms  of  the  contract,  which  it  is  admitted  existed  between 
the  appellant  and  himself  at  the  time  of  its  execution,  and  this  he  has 
failed  to  do.  Neither  has  he  established  by  any  satisfactory  evidence 
the  allegation  in  his  answer  that  when  he  signed  the  agreement  he  was 
incapable  from  the  effects  of  drink— which  fact,  if  proved,  would  not  be 
sufficient  of  itself  to  avoid  the  agreement,  lAghtfoot  v.  Heron  (a)— or 
otherwise,  of  understanding  what  he  was  doing,  as  he  was  presumed  to 
do;  The  MarquU  of  Towwend  v.  Stangroom  (h).  Neither  the  appellant 
nor  respondent  had  any  professional  advice  with  reference  to  the  agree- 
ment. It  was  agreed  between  them  that  the  verbal  agreement  should 
be  committed  to  writing  by  the  appellant;  not  one  word  as  to  the 
necessity  of  professional  advice  was  raised  by  either  of  them.  There  is 
nothing  in  the  agreement  itself  which  is  unfair  to  the  respondent,  nor 
is  the  bargain  so  hard  as  to  be  set  aside  by  a  Court  of  Equity.  Mere 
inadequacy  of  price  is  not  sufficient  to  set  aside  the  contract,  QriffUh  v. 
SpraUey  (o),  CoUier  v.  Brown  (d),  nor  is  it  incapable  of  being  carried 
into  effect.  The  respondent  has  altogether  failed  in  establishing  any 
pretext  for  resisting  its  performance.  In  reversing  the  decision  of  the 
Primary  Judge  the  majority  of  the  Supreme  Court  attached  con- 
siderable weight  to  the  supposed  ambiguity  in  that  portion  of  tlie 
agreement  which  relates  to  the  division  of  the  block  of  land  abutting 
High-street,  in  one-half  of  which  the  appellant  was  to  take  an  interest. 
This  was  a  difficulty  suggested  by  the  lull  Court  where  none  existed, 
and  if  there  was  any  apparent  ambiguity  it  admitted  of  satisfactory 
explanation.  No  objection  of  any  kind  was  taken  to  the  description  of 
the  block  of  land  in  the  agreement  by  the  pleadings,  yet  the  Chief 
Justice  and  Mr.  Justice  Wise,  contrary  to  the  opinion  of  the  Primary 
Judge,  held  that  the  entire  description  was  ambiguous,  and  that  the 
agreement  could  not  be  enforced. 

Sir  Hugh  Ontms,  Q.  C,  and  Mr.  Bovning  for  the  respondent.  A 
decree  for  specific  performance  is  a  matter  of  discretion  with  a  Court  of 
Equity,  and  such  discretion  was,  in  this  case,  properly  exercised  by 
tiie  full  Court  refusing  specific  performance  of  the  alleged  agreement  of 
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1063.  ^tie  27th  of  September,  1859,  for  want  of  mutuality  aiid  for  ubKDhtj, 

~~Z  loaviug  the  appeUani  to  his  remedy,  if  any,  by  an  action  at  law;  Lord 

'yf*^         Jame$  8tuaH  v.  The  Lomdon  amd  North  Wetiem  BtUkoajf  Cempamgia), 
Tuck.  t^^^  memorandum,  containing  the  alleged  agreement,  waa   prepared 

and  written  wholly  by  the  appellant,  and,  certainly,  did  not  embodv 
the  terms  of  the  verbal  agreement  between  the  partiee,  but  daparted* 
in  many  important  respeote,  in  the  appellant's  favour.  The  re- 
spondent,  an  ignorant  man,  who  could  scarcely  read,  waa  induced  to 
sign  the  memorandum  without  professional  aid,  when  paitiallj  iajkou- 
OHted,  uuder  circumstances  of  mistake  and  surprise,  and  saoh  agree- 
ment cannot  be  supported ;  Cooke  y.  dafwnih  (&>  The  agreement, 
however,  is  too  vague,  uncertain,  and  obscure  to  be  enforced  in  a  Goon 
of  Equity.  As  originally  written  the  block  of  land  was  described  u 
'*  one-half  that  parcel  of  land  on  the  west  side  of  the  High-street, 
West  Maitland,  on  which  are  situated  the  CJonuuercial  Hotel,  the  coach 
manufactory,  and  the  said  gas  works  and  plant,  that  is,  the  south  side 
or  half  thereof,  on  which  the  said  gas  works  are  situated,  and  extending 
from  the  said  Highnstreet  to  the  western  end  of  the  said  block,  and;" 
whereas  it  now  stands  with  the  letters  St.  squeeaed  in  before  the  words, 
**west  side  of  High-street;"  the  word  ''east"  interpolated  between 
the  word  ** south'*  and  ''side,"  and  the  letters  "Sth."  inserted  before 
the  words  **  western  end."  The  initials  of  the  appellant,  but  not  of  the 
rcbpondent  or  the  attesting  witness,  are  appended  to  the  margin 
opposite  the  interpolated  word  '^easL"  Such  an  agreement  canaot 
safely  be  acted  on. 

The  Lord  Justice  Kmigbt  Bbuob.  The  question  in  this  oaae  is  not 
whether  an  action  can  be  maintained,  or  should  be  brought,  on  the 
agreement  in  dispute  (that  of  the  27th  of  September,  1859^,  nor  is  it 
whether  that  agreement  should  be  delivered  up  to  be  cancelled.  Goa- 
sistently  with  the  decree  under  appeal,  an  action  may  be  bnraght 
against  the  respondent  by  the  appellant  for  damages  for  the  noQ-par- 
formance  of  the  agreement,  and  it  would  have  been  quite  ooosisteBt 
also  with  it  that,  if  the  respondent  had  filed  a  bill  liar  the  purpose  of 
having  the  agreement  delivered  up  to  be  canceUed,  that  bill  sbonld 
have  been  diunissed.  The  question  is  only  whether  a  Court  of  Equity 
shall  decree  a  spedfle  performance  of  it  against  the  defendant. 

The  principles  by  which  Courts  of  Eiquity  are  guided  in  oaaes  of 
specific  performance  have  long  been  eatablished,  and  are  well  known; 
but  there  is  (so  to  speak)  this  addition  to  the  great  and  leading 
authorities,  by  which  we  are  aU  more  or  lees  guided  in  eontrovemes  of 
this  desoription,->that  of  late  years  the  defendant  has  been  ftvaminahlf 
as  a  witness  for  himself;  and,  therefore,  when  he  is  so  exammed  the 
practical  value  of  his  statements  in  of^oaitkm  to  the  plamtiff  doea  not 
rest  merely  upon  his  answer,  which  may  or  may  not  be  used  by  the 
plaintiff;  but  his  allegations  are  to  be  read  as  thoae  of  a  witness,-^ 
witness  under  a  bias,  no  doubt,  but  poosibly  to  bo  trusted,  possibly  to 
be  believed,  possibly  a  man  whose  testimony  ought  to  be  acted  upon; 
and  in  this  case  the  deHsBdant  has  been  examined  and  crosaonmiBcd 
as  a  witness.  He  states,  in  eflect,  that  he  did  not  understand  the  trae 
^a)  1  DeO.  MM.4G«r.  ni.  W  18  V«.  U,  14. 
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nainro  and  tenus  of  the  agreement  as  written;  that  ho  did  not  intend  1863. 

to  bind  himself  by  any  such  contract ;  and  that  the  agreement,  as  pre-  vivuib 

pared,  is  one  highly  disadvantageous  to  him  aud  to  a  portion  of  his 
property  not  involved  iu  the  agreement.  How,  then,  was  the  agree- 
ment obtained?  The  agreement  was  prepared  and  written  by  tlie 
plainti£  The  signatnre  of  the  defendant  was  obtained  to  it  without 
the  presence  or  advice  of  any  professional  man,  and  withont  any  advice 
whatever.  The  agreement,  as  far  as  mere  property  is  oonoemed,  inde- 
pendently of  any  particular  value,  if  any,  to  be  derived  from  the  oir- 
cnmstanoe  of  having  the  plaintiff  as  a  partner,  is  (perhaps  it  might  be 
said  on  the  very  lace  of  it,  but  oertainiy  on  the  face  of  it  combined  with 
the  evidence  of  Mr.  GoodaU  and  the  evidenoe  of  the  defendant  himself) 
one  much  more  favourable  to  the  plaintiff  than  to  the  defendant ;  very 
favourable  to  the  plaintiff  and  damaging  to  the  defendant. 

Their  Lordships  see  no  reason  to  distrust  the  evidenoe  of  Mr.  OoodaU, 
who  appears  to  be  a  respectable  and  competent  person,  and  who  was  not 
orofls-ozamined ;  and  whether  his  evidenoe  be  considered,  or  be  not  con- 
sidered, their  Lordships  think  that  the  language  of  the  agreement  with 
respect  to  the  property  affected  by  it  is  vague  and  obscure— too  vague 
and  obscure  to  be  safely  acted  on.  In  the  mode  of  viewing  it  upon 
which  the  plaintiff  insists,  Mr.  Ooodail  declares  specifically  that  it  is 
highly  disadvantageous  to  the  property  of  the  defendant  Their  Lord- 
ahipe  believe  that  statement. 

It  is  not  the  habit  of  a  Court  of  Equity  to  decree  the  speoiflo  per- 
formance of  an  agreement  more  favourable  to  the  plaintiff  than  to  the 
defendant,  involving  hardship  upon  tiie  defendant  and  damage  to  his 
property,  if  he  entered  into  it  without  advice  or  assistance,  and  there 
be  reasonable  ground  for  doubting  whether  he  entered  into  it  with  a 
knowledge  and  understanding  of  its  nature  and  its  consequences.  In 
these  particulars  the  present  agreement,  in  their  Lordships'  judgment, 
fails.  The  defendant  had  no  adviser.  The  plaintiff  drew  the  agree- 
ment and  acted  for  himselt  The  defendant  swears  that  he  did  not 
understand  its  terms,  and  that  he  did  not  mean  what  those  terms 
import,  whatever  that  may  be.  Their  Lordships  think  that  he  thus 
swears  with  considerable  probability  of  truth ;  and  they  are,  upon  the 
whole  materials  before  them,  satisfied  that  undue  advantage  was  taken 
of  a  man  without  professional  or  other  advice,  who  did  not  understand 
what  he  was  doing,  to  the  great  detriment  of  his  property. 

Their  Lordships  come  to  the  conclusion  that  the  bill  was  properly 
dismissed,  and  they  will,  therefore,  humbly  advue  Her  Majesty  that 
Ibis  appeal  bIjouM  be  also  dismissed,  with  costs. 
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September.  1861. 

H„  being  at  the 
time  in  uif olvent 
circamBtanoee, 
and  knowing 
himaelftobeso, 
purchased  from 
the  defendants 
some  ooni  and 
flou'.    The  goods 
wttv  dellverBd 
without  demand 
of  cash,  and  so 
remained  with 
the  insolvent  for 
a  daj  or  two. 
After  a  few  days, 
the  defendants 
having  de- 
manded fh>m  B. 
immediate  pay- 
ment for  the  flour 
and  com,  or  a 
return  of  the 
property,  the 
latter  paid  tbe 
price  of  the  corn, 
and  returned  tbe 
flour  to  the  de- 
fendants.   On 
the  forty-eizth 
di|y  following,  B. 
sequestratedhls 
eeUte.    The 
ofllclal  assignee 
having  brought 
an  action,  under 
the  8th  and  12th 
sections  of  the 
Insolvent  Act,  to 
recover  the 
amount  so  paid, 
and  the  value  of 
the  goods  so  de- 
livered.   /Te^d, 
thst  he  was  en- 
titled to  recover; 
the  preferring  by 
B.  of  the  de- 
fendants to  his 
other  credltore, 
under  such 
circumstaooes, 
being  invalid 
equally  with 
regard  to  the 
payment  and 
re-delivery  In 
question. 


Sempill  agairut  Andebsok. 

^TEPMEN,  C.  J.,  doliTored  iho  jndgment  of  the  Cofurt  in  this  (»n 
O    as  follows  :— 

This  is  the  case  of  a  motion  for  a  new  trial,  which  was  made  to  and 
refused  by  the  Coort  last  term.  It  was  then  intimated,  that  a  written 
judgment  would  be  delivered  at  a  taivae  day ;  and  I  prooeed  now,  with 
the  concurrence  of  my  colleagues,  to  cany  out  our  intontiaa  at  the 
earliest  practicable  period—by  stating  the  oiicnmstanoeB  out  of  which 
the  question  arose,  and  the  grounds  of  our  decision  upon  it 

The  facts  lie  in  a  very  narrow  compass.  One  .Bamm,  being  at  the 
time  in  insolvent  droumstanoes,  and  (according  to  the  finding  of  the 
jury)  knowing  himself  to  be  so,  purchased  fiam.  the  defendants  some 
com  and  flour.  According  to  the  latter  it  was  a  cash  tnmsactiop ;  bat, 
as  sworn  by  the  insolvent,  nothing  was  said  about  cash— it  wae  sin^ily 
a  sale  at  stated  prices,  with  nothing  whatever  settled  as  to  time  of  pay- 
ment Be  this  as  it  may,  the  goods  were  delivered  withoat  demand  of 
any  cash,  and  so  remained  with  the  insolvent  for  a  day  or  two.  It  may 
be  right  to  mention,  also,  that  no  fraud  in  obtaining  the  posoosnion  was 
imputed  to  him ;  and,  at  the  trial,  the  imputation  was  dtsHnetly  dis- 
claimed. After  a  few  days,  the  price  of  flour  rising  in  the  market,  the 
defendants  called  on  Airron,  and  insisted  on  immediate  payment  both 
for  it  and  the  com,  or  a  return  of  the  property.  Thus  pressed,  he  paid 
the  price  of  the  com,  and  returned  to  the  defendants  all  the  flour;  one 
sack  only  excepted,  which  had  been  sold.  On  the  46th  day  foUowing. 
Barron  sequestrated  his  estate;  and  the  official  assignee  thezeapoa 
brought  this  action,  to  recover  back  for  the  benefit  of  the  ciediion 
gmierally—under  sections  12  and  8  of  the  Insolvent  Act— 4he  amottnt 
so  paid,  and  the  value  of  the  goods  so  delivered,  by  the  insolvent 

The  cause  was  tried  before  Mr.  Justice  Wi$6;  and  he  told  the  jury 
that,  on  this  evidence,  the  plaintiff  was  entitled  to  reoovet^-even  if 
they  thought  that,  in  the  first  instance,  there  had  been  a  oontraet  ibr 
cash.  For,  as  the  com  and  fiour  had  been  delivered  on  (at  all  eveota) 
a  contract  of  sale,  the  property  in  them  passed  to  Bamm]  who,  on  his 
part,  became  thereby  debtor  for  the  price.  At  the  time  of  the  demaad, 
therefore,  the  defendants  were  his  creditors  in  that  smount;  and  bo 
more  entitled  to  satisfaction,  legally  speaking,  than  any  other  oodteni- 
poraneous  creditors,  there  being  in  fsMst  several,  poasessing  eqnal  daina. 
His  Honor  held,  accordingly,  that  the  preferring  of  the  defendants  Id 
those  other  creditors,  under  such  circumstances,  was  invalid  under  tbe 
statute— equally  with  regard  to  the  payment  and  re-delivery  in  queatioii. 
On  this  direction,  a  verdict  was  returned  for  the  plaintiff  for  £80;  of 
which  amount,  £25  was  the  sum  paid  as  aforesaid. 

We  are  of  opinion  that  the  direction  was  right  on  both  poinliL 
With  respect  to  the  insolvent's  delivery  of  the  flour,  valued  by  the 
jury  at  £55,  the  cases  in  this  Court  under  section  8  have  been  so 
reus,  and  the  terms  and  meaning  of  the  enactment  are  >o  very  ] 
that  it  is  difficult  to  understand  how,  at  this  period,  an  aignmeat  «ft 
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the  point  can  be  attempted.    It  wu  eaggested,  refeniog  to  deoisions  isei. 

onder  the  Engliah  statute,  that  no  deliTeTj  of  goods  can  be  inTalidated,         ssmpill 
aa  a  pieferenoe,  unless  it  was  spontaneous,  and  with  intent  to  prefer.        Arogigow 
But  the  words  of  section  8  admit  of  no  such  construction.    Omitting 
portions  of  the  enactment  inapplicable  to  this  question,  they  are  these. 
All  alienations,  transfers,  or  deliveries,  of  any  goods  or  effects,  by  any 
person  being  insolvent,  or  within  sixty  days  *<  preceding  the  sequestra- 
tion "  of  his  estate,  and  having  the  effect  of  piefenring  any  then  existing 
creditor  to  another,  are  declared  to  be  void.    So  that  the  only  point  for 
inquiry,  in  any  case  submitted  for  decision  under  this  clause,  is  of  the 
simplest  character.    It  is  not,  what  was  the  intention  of  the  parties,  or 
vras  the  transaction  one  under  pressure:  but,  what  was  the  effect  of  that 
transaction.    Did  or  did  not  the  particular  transfer,  or  delivery,  the  party    . 
t>eing  at  the  time  insolvent,  have  the  effect  of  preferring  one  co-existing 
creditor  to  another?    If  it  did,  the  transaction  is  made  void  in  express 
terms. 

With  the  ezpedienoy  or  [policy  of  such  an  enactment,  it  is  hardly 
necessary  to  say  that,  as  Judges,  and  for  the  purposes  of  construction,  we 
have  nothing  whatever  to  do.  As  little  can  the  decision  be  influenced, 
by  considerations  of  real  or  alleged  hardship  in  any  particular  instance. 
It  is  impossible  to  doubt,  that  there  was  here  a  delivery  and  transfer, 
by  an  insolvent  person,  of  goods  clearly  his  own  property  at  the  time, 
in  point  of  law,  to  persons  who  were  at  the  same  time  his  creditors,  on 
aooount  or  in  satisfaction  of  the  debt  then  due  to  them.  It  is  too  clear 
for  dispute,  therefore,  that  the  effect  of  such  a  transfer  was,  to  prefer 
thoee  creditors  to  all  others  at  the  time  existing.  Had  the  insolvent  sold 
those  goods,  no  lawyer  can  doubt  that  the  sale  would  have  been  valid. 
Had  the  defendants  sued  him  for  the  price,  whether  the  goods  were  sold, 
or  remained  in  his  shop,  no  person  would  venture  to  say  that  the  action 
was  not  maintainable.  The  flour,  consequently,  belonged  to  Barron; 
and  the  price  to  the  defendants.  The  &ct,  then,  can  make  no  difference 
in  the  decision,  that  he  delivered  that  flour  in  satisfaction,  to  the  creditor 
from  whom  he  had  bought  it,  instead  of  selling  the  article  to  a  third 
party,  or  handing  it  over  to  some  other  creditor,  had  there  been  one 
eqnaUy  urgent. 

As  between  these  parties,  the  contest  is  one  merely  of  legal  right  It 
IS  not  a  contest  between  the  defendants  and  Barron ;  but  between  them 
and  the  other  creditors.  The  latter  insist  that,  the  defendants  having 
sold  and  parted  with  the  goods,  and  become  creditors  for  the  price,  the 
insolvent  had  no  more  right  to  liquidate  it  by  those  goods  than  by  any 
other  part  of  his  property;  but  that  all  the  co-existing  creditors,  the 
defendants  among  them,  should  share  that  property  alike — ^no  one  being 
paid  preferentially  to  any  other.  And  the  question  obviously  is,  not 
whether  such  a  conclusion  would  operate  harshly,  as  it  is  called,  on  one 
or  the  other  of  the  litigating  parties,  but  which  of  the  two,  on  the  con- 
stroction  of  this  enactment,  is  right 

The  same  or  similar  remarks  apply,  with  equal  force,  to  the  question 
that  arises  as  to  the  £25  payment  The  12th  section,  however,  on 
which  the  validity  or  invalidity  of  that  transaction  depends,  is  framed 
in  terms  singnlarly  embarrassing:  and,  had  not  the  point  on  former 
occasions  been  before  the  Court,  and  twice  delibemtely  determined,  we 
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iMi.  Bhonld  liaTe  tbonght  it  well  demriDg  ftnriher  diMiiMioiu    But  the  eieei 

smTwiI  ^^  ^^^V  ^-  ^^^  ^^  Deoember,  1858,  and  WtUon  t.  BmttU^  deoided  in 
^Iu»ir  ^^  previoiu  September,  in  eaeh  of  which  the  question  wae  folly  eon- 
aidered,  must  now  be  taken  to  be  oonclastTe.  In  the  fbtmer  08fle,the 
amount  at  stake  was  oonsiderable,  and  the  pdnt  was  fonaally  imised  by 
demurrer ;  and  I  hare  always  supposed,  until  the  recent  molioD,  that  it 
was  from  the  date  of  that  argument  accepted  as  settled.  But,  as  the 
grounds  of  neither  decision  appear  to  ha^  been  reported,  we  feel  it  to  be 
desirable  to  state  the  reasons,  on  which  as  it  appears  to  us  those  oases 
ought  to  be  upheld. 

The  section,  omitting  redundant  words  meroly,  is  as  followB.  AH 
payments  made  to  any  creditor,  by  any  person  not  compelled  by  legal 
process  to  make  the  same,  and  knowing  himself  to  be  insolTent,  or  in 
contemplation  of  surrendering  his  estate,  or  knowing  that  proceedings 
for  obtaining  an  order  frsc  sequestration  of  his  estate  have  oommenoed,  sr 
that  any  such  order  has  been  made,  are  hereby  declared  to  be  fkaodnleat 
But,  all  paymente  really  and  honA  fids  made  by  an  insolvent,  to  a 
creditor,  belbre  any  order  fbr  the  sequestration  of  his  estate  is  known 
to  the  insolvent,  or  to  such  creditor,  shall  be  valid.  In  a  suhaeqiMBt 
sentence,  every  person  receiving  any  payment  therein  deelaied  to  be 
fraudulent,  shall  be  bound  to  repay  it  for  the  benefit  of  the  crediton 
generally. 

The  enactment,  therefore,  is  in  effect  this.  If  a  person  knows  hianelf 
to  be  insolvent— or  that  an  order  has  been  made^  or  proceeding  eon- 
menced  for  sequestration  of  his  estate— he  may  not,  except  under  oobb- 
pulsion  by  legal  process,  pay  any  creditor.  He  is  equally  restrained,  of 
course,  if  he  himself  contemplates  sequestration.  Nevertheteas,  althoogfa 
such  an  order  may  have  been  made  (which,  in  the  case  of  a  oompvlsofy 
sequestration,  may  occur  without  his  knowledgeX  if  that  order  be  not 
known  to  him,  or  to  the  creditor  receiving  payment,  snob  payment,  if 
really  and  InmAfiis  made,  will  be  valid. 

The  first  portion  of  the  dause,  consequently,  includes  oases  equally 
of  intended  voluntary  surrenders,  and  of  completed  or 
compulsory  sequestrations.  Apparently,  however, — though  the  1 
is  too  obscure  to  justify  a  positive  opinion— the  order  mentioned  in  this 
first  portion  is  the  primary  one  merely ;  where,  up  to  that  time,  there 
has  been  no  final  abjudication.  For,  it  will  be  observed,  the  debioir  is 
not  yet  spoken  of  as  an  insolvent;  but  only  as  a  person  who  knows 
himself  to  be  in  an  insolvent  steto.  Be  this  as  it  may,  the  seoond 
portion  of  the  clause  refers,  alone,  to  cases  where  the  person  has  been 
declared  insolvent,  and  where  an  order  of  sequestration  has  aotoally 
issued.  He  is  now,  for  the  first  time  in  the  clause,  termed  an  insolvent 
—substantively;  and  the  case  provided  for  is,  a  payment  made  pending 
his  own  ignorance  of  such  an  order,  and  the  paid  oreditot^s  equal  igno- 
rance. In  such  a  case,  notwithstanding  seotimi  58,  by  which  every  order 
for  sequestratiug  an  estete  instantly  divests  the  insolvent  of  his  property, 
the  payment  so  made  will  stand  good.  But,  in  all  cases,— at  least 
before  sequestration— the  knowledge  of  the  debtor  only  is  the  test  of 
invalidity. 

Whether  in  fact  the  12th  section,  by  those  who  originally  fiamed,  or 
by  those  who  altered  the  clause^  was  intended  to  be  thus  oonstme*],  is 
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a  question  which  oannot  affect  the  decision ;  and  we  haye  no  means  of  laei. 

determining  it  But  no  other  oonslraction  will  satisfy  the  wordH  used,  Skmwll 
so  as  to  give  effect  to  them  all ;  and  if  the  result  should  he  injurious,  ^  ▼. 
as  it  may  he,  to  the  interests  of  the  mercantile  hody  generally,  the 
fault  lies  in  the  enactment— and  the  remedy  is  not  with  ns,  but  is  in 
the  hands  of  the  Legislature.  We  are  at  least  able  to  add,  that  not 
only  Sir  John  DiMnaon,  who  took  part  in  the  judgment  in  P&rry  y. 
JSTart,  but  Sir  WiOiam  Burton^  who  had  oocsaion  to  consider  this  clause 
soon  after  its  passing,  ooncurred  in  the  constmotion  here  adopted.  I 
have  a  copy  of  a  note  made  by  the  latter  at  that  time,  and  the  (bllow- 
ing  is  an  extract  ttom  it :— **  The  passage  beginning  with  the  words 
'but  all  payments'  seems  at  first  a  contradiction  to  what  immediately 
precedes.  But  I  do  not  think  that  it  must  be  understood  so.  The 
words  seem  to  haye  been  introduced,  to  meet  the  case  of  a  person  not 
knowing  himself  to  be  insolyent,  nor  that  proceedings  for  obtaining  a 
sequestration  haye  been  commenced,  but  who  neyertheleas  has  com- 
mitted an  act  of  insolyency,  which  has  enabled  a  creditor  to  obtain  an 
order  for  sequestration  against  him,  the  making  of  which  is  not  known 
to  him,  or  to  the  creditor,  paid  under  such  circumstances  by  him. 
Construing  the  passage  thus,  there  is  no  opposition  between  the  first 
and  second  portions  of  the  section.  The  second  or  enabling  sentence 
is  confined  to  those  cases  which  do  not  fidl  within  the  terms  of  the  fir  st 
or  disabling  passage,  and  is  not  an  exception  to  it,  but  to  the  10th 
(qusDre)  and  5drd  sections." 

The  application  of  the  enactment,  thus  explained,  to  the  particular 
case  before  us,  is  attended  with  no  diificnlty.  Barron  was  debtor  to  the 
defendants  in  £25,  for  com  sold  and  delivered  to  him  by  them;  and, 
knowing  himself  to  be  insolyent,  he  pays  them  the  amount— although 
not  compelled  by  any  legal  process  so  to  do.  By  the  express  terms  of 
section  12,  thereibre,  such  payment  may  be  recoyered  back  from  the 
defendants ;  unless  it  can  be,  by  some  means,  brought  within  the  second 
portion  of  the  clause.  But,  for  the  reasons  already  given,  it  is  not 
aflbcted  by  that  part  of  the  enactment ;  which  relates  to  payments  made 
after  sequestration  only.  The  inference  is  ineyitable,  that  the  second 
portion  contemplates  exclusively  payments  so  made ;  for  the  sole  ques- 
tion under  it  is  (supposing  the  payment  to  have  been  otherwise  hondftde), 
whether  the  insolyent  paying,  and  the  creditor  receiving  the  money, 
knew  of  the  sequestration  order.  The  existence  in  fact  of  such  an  order, 
consequently,  at  the  time  of  the  payment,  is  assumed. 

To  hold  otherwise,  would  be  to  impute  to  the  two  portions  of  section  12 
this  absurdity ;  that  the  first  invalidates  payments  by  a  debtor  contem- 
plating sequestration,  or  knowing  himself  to  be  insolvent,  but  the  second 
protects  such  payments,  if  he  and  the  creditor  do  not  know,  what  could 
not  possibly  be  known  to  them,  or  to  anybody,  that  an  order  exists,  which 
at  the  time  has  never  in  fact  been  made. 


1R64. 


SUPREME  OOUBT  REPORTS. 


July,  1A64. 

By  the  statute 
De  OattalU,  sap- 
posed  to  belong 
to  the  reign  of 
KdvHurd  U^  the 
Crown  has  A 
right  to  inspect 
andtftkean 
inventoiy  of  the 
property  of  per- 
sons arrasted  for 
felony,  and  to 
canse  it  to  be 
kept  by  soxeClei, 
responsible  to  the 
Crown  and  to  the 
accnsed,  for  its 
cnstody  and 
appropriation. 

A.  was  appre- 
hended by  a 
constable  on  a 
charge  of  fUony. 
He  liad  on  his 
person  at  the 
time  some 
money.    The 
constable  took 
the  monev  fhmi 
him,  and  handed 
it  over  to  the 
defendant  as  the 
head  of  the 
depoiment  of 
poiioe,  and  the 
latter  paid  It  to 
the  Colonial 
Treasurer.    A, 
having  made  his 
escape,  and  not 
being  re-taken— 
and  not  having 
been  Indicted, 
nor  any  prooeea 
having  been 
Initiated  against 
him,  in  a  view  to 
onUawry— 
demanded  the 
money  from  the 
defendant,  and 
on  his  refusal  to 
retam  it,  sued 
for  its  recoveiy. 
ffdd,  that  the 
plaintiff  was  not 
entitled  to 
recover. 


Ramsat  a^intl  ICatke. 

STEPHEN,  G.  J.,  delivered  the  judgment  of  the  Court  in  thiB  cue 
as  follows : — 

This  case  has  been  seyeral  timeB  considered  by  us,  and  we  have  fonnd 
it  one  of  oonsiderable  diiSoulty ;  the  question  inyolved  in  it  as  to  the 
right  of  the  Crown  to  secure  the  property  of  persons  charged  with  fialany 
being  yery  imperfectly  dealt  with  by  the  text-writers,  and  its  aoliitiQB 
depending  on  a  portion  of  the  law  referred  to,  and  on  statntes  wbieh 
(except  as  to  points  not  now  in  oontroversy)  appear  norer  to  hsye 
received  judicial  interpretation. 

The  plaintiff  was  apprehended  by  a  constable  some  months  ago^  on  a 
charge  of  horse  stealing.  He  had  on  his  person  at  the  time  a  large  son 
of  money,  which  (it  appears)  a  Mend  drew  for  him  from  the  bank  oo 
the  day  preceding.  The  constable  (according  to  what  is  said  to  be  the 
ordinary  practice),  whether  for  the  protection  of  the  party  in  cnstody, 
or  in  view  to  ultimate  forfeiture  on  conviction,  or  because  the  prc^eity 
might  in  some  way  be  found  to  be  connected  with  the  charge,  took  the 
money  from  him,  and  shortly  afterwards  handed  it  over  to  the  defendaat 
as  the  head  of  the  department  of  police;  and  the  latter,  on  his  part, 
paid  it  into  the  Colonial  Treasury.  In  the  meantime  the  plaintiff 
contrived  to  make  his  escape,  and  he  has  not  since  been  re-taken.  On 
the  other  hand,  neither  has  he  been  indicted ;  nor  has  any  process  been 
initiated  against  him,  in  a  view  to  outlawry— supposing  such  a  result 
to  be  attainable.  In  this  state  of  things  the  plaintiff  commiasiGDs  a 
perso.!  to  act  for  him,  who,  by  his  authority,  demands  the  money  from 
tiie  defendant,  and  on  his  refusal  to  restore  it,  brings  the  present  aotioB 
for  its  recovery. 

Upon  the  authority  of  Sir  Matthew  HaU^  who  distinctly  says  (a)  that 
the  seizure  of  an  accused  goods  before  indictment,  though  only  is 
emtodid  et  oautd  rei  $ervandm,  is  unlawful,  I  told  the  jury  that  thdr 
verdict  must  be  for  the  plaintiff.  I  gave  leave  to  the  defendant,  how- 
ever, to  move  for  a  non-suit,  if  the  Court  should  be  of  a  contrary  opinioiL 
During  the  last  term,  accordingly,  the  case  was  argued;  when,  on 
account  of  the  importance  of  the  question,  and  the  long  prevalence  of 
the  usage,  not  after  indictment  merely,  but  upon  arrest  (as  stated  by 
Lord  Hale  himself),  to  seize  the  goods  of  persons  accnsed  of  felony,  we 
reserved  our  judgment. 

It  is  remarkable  that  the  only  statute  on  this  point  mentioned  in 
HdUf  is  the  1  Rich,  m.,  c.  3;  which  \b  there  said  to  enact,  under  a 
penalty  of  twice  the  value,  that  no  person  shall  seize  the  goods  of  any 
one  arrested  or  imprisoned  before  he  be  convicted.  The  learned  writer, 
citing  Lord  Ooke^  lays  it  down  accordingly,  that  even  after  industment 
the  goods  can  only  be  seized  for  purposes  of  inspection,  and  the  taking 
a  list  of  them— to  assist  in  detecting  eventually  any  fraudulent  sale. 
And  this  right,  apparently,  he  speaks  of  as  one  existing  at  Common 
Law;  not  as  one  given  by  statute.     In  conformity  with  that  view  of 

(a)  1  P.  C.  364,  367. 
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the  law,  there  are  aeyeral  modem  instances  of  deoiaion  or  diota  by 
Judges,  denounoing  the  praotioe  of  seizing  prisoner's  property  by 
constables.    See  7  0.  ft  P.  489,  and  the  oases  there  noted.  B^maly, 

Upon  searching  into  other  authorities,  however,  and  on  referring  to         Matxh. 
the  statutes  at  large  (Com.  Dig.  Forfeiture,  D.  4;  Bao.  Ab.,  same  title, 
E.;  2  Hawk.  P.  0.  645;  and  Yin.  Ab.  For/eUuree,  O.  and  P.),  we  have 
found  it  impossible  to  follow  implicitly  the  commentary  of  Sir  SiaUheio 
Haie. 

In  the  first  place,  the  prohibitory  enactment  in  1  Bich.  III.,  relates  ex- 
clusively to  persons  arrested  or  imprisoned  for  "  suspicion  "  of  felony. 
These  four  last  words,  it  is  said,  were  omitted  from  the  text  and  trans- 
lations anciently  used.  They  are,  at  all  events,  not  noticed  in  the  com- 
mentary. But  the  distinction  between  an  arrest  for  felouy  and  for 
suspicion  of  felony  (though  now  scarcely  known  in  practice),  could 
hardly  have  escaped  the  observation  of  a  Judge  so  emineut,  had  the 
terms  of  the  enactment  ever  been  presented  to  him.  The  distinction  is 
in  fact  an  important  one;  aud  it  is  drawn,  we  believe,  in  all  the 
statutes  relating  to  bail— certainly  in  those  of  Philip  and  Mary,  and  of 
the  7  and  8  G.  lY.  The  arrest  in  the  present  case  was  distinctly  on  a 
charge  of  felony,  and  not  on  suspicion  only.  But  independently  of 
this, Sir  M.  Hale  himself  shows  that  the  woris  "seise  or  take,"  in  the 
statute  of  Biehard,  must  be  understood  only  in  the  sense  of  remoTing ; 
for  the  goods  of  the  accused  (be  says)  may,  after  indictment,  be 
inventoried ;  and  how  could  this  be  accomplished,  in  many  cases,  with- 
out seizing  or  taking?  The  right  to  take  an  inventoiy— at  all  events 
— ^before  conviction,  it  thus  appears,  was  not  abrogated  by  that  statute. 
Whence  then  arose  that  right;  or  on  what  is  it  now  founded? 

We  find  that  it  arose  from  the  express  provisions  of  a  statute,  cited  as 
the  **  Statute  De  CaiaUie  FeUmum,**  supposed  to  belong  to  the  reign  of 
Edward  II.  The  provisions  of  that  statute,  therefore,  according  to 
Lord  Hale,  could  not  have  been  repealei  by  the  1  Bich.  IIL ;  nor  can 
we  discover  any  ground  for  holding  that  they  were  thereby  repealed. 
This  statute  De  CataUie  is  wholly  unnoticed,  however,  not  in  his  com- 
mentary only,  but  in  the  abridgements  of  Baeon  and  Comyn ;  and  it  is 
cited  in  that  of  Viner  inaccurately.  It  enacts  that  no  man  aiiested  for 
felony  shall  be  disseized  of  his  goods  until  conviction  of  the  same 
felony ;  but  that  as  soon  as  he  is  taken,  they  may  be  inspected  and  in- 
ventoried, on  the  view  (per  vieum)  of  the  Judges  and  Sherifb,  or  other 
the  King's  bailiffs  and  lawful  men,  and  be  safely  kept  by  sureties  of  the 
accused-HTOoh  sureties  to  be  responsible  for  the  goods,  or  their  value,  if 
the  party  be  convicted  of  the  felony ;  but  subject  to  his  right  to  main- 
tenance and  necessaries  for  himself  and  his  family  in  the  meantime. 

Oonoeiving  that  enactment,  apparently  so  little  known,  to  be  the 
foundation  of  the  right  to  inspect  and  take  an  inventory  of  goods, 
which  Sir  Matihew  HdU  speaks  of  as  existing  at  Oommon  Law,  and 
regaiding  the  enactment  in  1  Bich.  III.  as  not  inconsistent  with  it 
(HaJe  himself  declaring  the  latter  to  be  but  in  affirmance  of  the  Oom- 
mon Law,  with  the  addition  of  a  penalty),  we  are  of  opinion  that  the 
plaintiff  here  cannot  recover.  For,  assuming  that  the  constable  alone 
had  no  right  to  seize,  or  the  defendant  to  keep^  the  money  daimed  in 
this  action,  yet  the  plaintiff  cannot  be  entitled  to  its  possession ;  for 
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sQoh  a  right  would  be  inoompatible  with  that  of  the  Crown,  to  eaiue  it 
(as  may  perhaps  eyen  jet  be  done)  to  be  kept  by  soretiea,  reaponaible 
to  the  Crown  and  the  aoonsed  alike,  for  its  oostody  and  appropriatkm. 
It  is  not  alleged  that  the  plaintiff  requires  the  money  for  porpoaes  of 
maintenaooe,  or  defenoe;  and  suretyship  he  neitiier  offers;  nor,  it  is 
olear,  would  it  suit  his  object  to  giye.  But  he  cannot  defeat  the  enact- 
ment, by  reftising  to  provide  sureties;  and  it  is  to  them,  and  not  to 
him,  that  the  custody  is  assignable. 

The  power  exercised  by  Courts  of  Oyer  and  Terminer,  of  directing 
the  restoration  of  property  to  prisoners,  to  enable  them  to  provide  for 
their  defence,  is  only  in  aooordanoe  witii  the  right  to  necessaries,  ex- 
pressly reserved  by  the  statute,  and  would  ^»pear  to  be  incident  to 
their  jurisdiction,  in  the  .administration  of  justice  between  the  Crown 
and  persons  at  trial  for  crimes.  But  the  question,  how  for  coostaUfls 
may  interfere,  in  preventing  the  property  of  such  persons  fiom  being 
devoted,  before  trial,  to  purposes  other  than  necessaries,  cannot  be  con- 
sidered as  finally  determined,  iihile  the  provisions  of  the  sbatote  of 
Edward  II.  remain  unnoticed,  if  not  unknown,  as  at  present  they 
appear  to  be. 


May  SI,  1844. 

The  Suprone 
Court  has Jarii- 
dklloD,  after 
oonviotloii  «ad 
Judgment  for 
felony  at  a  Oonrt 
ofQnarterSaa- 
Biono,  to  ramove 
the  record  of  ancb 
oonvlctionl^ 
ceftioTiKrtt  tu 
thepurpoeeof 
correcting  errors 
of  fftct  In  matters 
not  appearing 
upon  the  reoud. 


0' 


The  Quun  agaimi  John  Hodges  and  Thohas  Lvhoh  (a> 

^N  the  third  of  the  present  month  (in  term  timeX  the  Cout  ordered 
the  return  to  the  oerHorari  for  bringing  up  the  record  of  the 
conviction  of  these  prisonos  at  the  Quarter  Sessions,  holden  at  Parra- 
matta  in  April  last,  to  be  filed ;  and  thereupon  the  Court,  at  the  prayer 
of  the  prisoner's  counsel,  made  a  rule  for  enlarging  the  term  until 
Wednesday,  the  8th  of  this  month,  in  order  that  the  matter  of  the 
return  might  be  disposed  o(  and  a  writ  of  hdbea$  eorpu$  having  in  the 
meantime  (namely,  on  the  6th)  been  issued  to  bring  up  the  bodies  of 
the  prisoners  to  be  present  on  the  motion  for  reversing  the  judgment, 
they  were  accordingly  on  that  day  brought  into  Court  by  the  keeper  of 
her  Migesty's  gaol  at  Parramatta.  The  Attomey-Oenersl  having 
suggested  that  he  had  had  no  time  to  read  the  affidavits  filed  on  behalf 
of  the  prisoners,  and  no  sufficient  opportunity  afforded  him  for  takbig 
the  neeessaiy  steps  to  have  them  answered,  the  Court,  at  his  prayer 
again,  by  rule  for  that  purpose,  enlarged  the  term  until  Monday,  the 
18th  instant,  and  in  the  meantime  remanded  the  prisoners  to  their 
former  custody,  and  ordered  them  to  be  brought  up  again  on  that  day 
under  the  same  writ,  the  Attorney-General  at  the  same  time  under^ 
taking  to  allow  the  prisoner's  attorney,  as  of  grace,  to  take  co{te  of 
such  affidavits  as  were  intended  to  be  used  in  answer  to  the  moHon  for 
reversing  the  judgment  Accordingly,  on  Monday,  the  18th  instsat, 
the  prisoners  were  again  brought  up,  and  the  gaoler^s  return  to  the 
writ  of  habeas  having  been  read,  and  on  motion  filed,  and  the  retnm  to 
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(a)  Present— Sir  Jamet   Dtfwling,   Kt,  C.  J.,  BwrUm,  J.,  and  Stqikm,  J.,  la 
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the  emrUorari  already  in  Court  being  produced,  the  piuoner'B  oounflel  isu. 

moyed  on  affidavit,  aetting  forth  matters  eztrinsie  of  the  record,  that       Tk^Qama 

the  judgment  of  the  Oourt  below  be  reversed.     Cause  was  shown  by  r. 

the  Attotney-G^eneral  and  the  Solioitor^General  on  affidavits  in  answer     J®"^^" 

to  those  filed  on  the  part  of  the  prisoners,  and  the  arguments  not  being    Thoxab  Ltxch. 

oonoluded  on  that  day,  the  Court  again  by  rule  enlarged  the  term  till 

the  next  day,  and  in  the  meantime  oommltted  the  prisoners  to  the 

custody  of  the  sheriff,  and  ordered  them  to  be  brought  into  Court  on 

that  day.     Aooordingly,  they  were  brought  up  again  on  Tuesday,  the 

14th,  and  the  argument  was  resomed,  and  the  prisoner's  counsel  (Ifr. 

F^Mter  and  Mr.  Windeyw)  having  been  heard  in  support  of  their  rule, 

the  Attorney-General  claimed  and  was  allowed,  in  virtue  of  his  office, 

the  general  reply.    Whereupon  the  Court  ordered  the  prisoners  to  bo 

remanded- to  Parramatta  gaol,  to  be  brought  up  again  on  this  preeeut 

2l8t  May,  and,  having  made  another  rule  for  enlarging  the  term  until 

this  day,  to  hear  such  judgment  on  the  matter  of  their  application  as 

the  Court  should  be  advised  to  pronounce. 

The  decisian  of  the  Court  was  now  delivered  by 

Sir  Jamss  DowLDra,  C.  J.  Although  the  Court  had  decided  on  a 
former  day  upon  argument,  that  after  conviction  and  judgment  for 
felony  at  the  Court  of  Quarter  Sessions,  this  Court  has  authority  to  re- 
move the  record  of  conviction  by  eerUorari  for  the  purpose  of  quashing 
it  (not  for  error  on  the  record,  but  for  Oeusts  extrinsic  of  the  record),  yet, 
if  persuaded  by  the  more  elaborate  second  argument  of  the  18th  instant 
(which  the  law  officers  of  the  Crown  were  permitted  to  enter  into),  that 
Its  first  decision  was  erroneous,  the  Court  could  have  had  no  hesitation 
in  retracing  its  steps  on  more  advised  consideration.  We  confess  that 
notwithstanding  the  proper  jealousy  which  thj^  Court  ought  to  enter- 
tain of  the  introduction  of  novelties  into  the  administration  of  the  law, 
and  with  that  becoming  reverence  which  we  trust  the  Judges  in  this 
remote  dependency  will  ev^  entertain  for  the  wisdom  of  Westminster 
Hall,  our  opinion  has  not  been  shaken  by  what  was  addressed  to  us  in 
the  recent  very  able  argument  as  to  the  soundness  of  the  principle  on 
which  the  eerticrari  was  granted. 

Yielding  respect  to  the  weight  of  authority,  that  errors  on  the  records 
of  a  Court,  constituted  by  the  course  of  the  common  law,  could  only  be 
reviewed  by  writ  of  error,  the  Court  would  have  denied  the  eertioraH,  in 
this  instance,  on  that  ground  (except  for  the  purpose  of  assigning  errors 
of  record):  but  constituted  as  the  Courts  of  Quarter  Sessions  in  this 
colony  are,  in  one  most  vital  and  important  integral  part  of  their  juris- 
diction, in  a  manner  contrary  to  the  course  of  the  common  law,  we  were 
not  fettered  by  any  decision  in  refusing  the  oertiorari  for  the  purpose 
of  showing  matters  dehcn  the  record,  and  establishing,  by  extrinsic 
facts,  that  the  whole  proceedings  against  the  prisoners  were  void  in 
their  inception. 

The  gist  of  the  first  objection  to  the  judgment  pronounced  on  the 
priBaners,  is,  that  the  information  on  which  it  was  founded  was  not  pre- 
sented by  an  officer  properly  authorised  by  law  for  that  purposa  If 
this  were  an  objection  apparent  on  the  record,  it  is  not  now  necessary 
to  decide  whether  it  must  not  be  brought  under  review  by  writ  of  error. 
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1844.  '^'^  ^^y  ^1^  wliioh  oould  bo  made  of  saoh  a  defoofc  on  the  reooid,  voold 

TheQuKEK       ^  ^  evidenoe  oonfirmatory  of  the  eztrinaio  oirciiiiutaikoes,  or  at  all  eventt 

V.  not  negativing  tnoh  ctroamstanoee. 

JowBBoxtB  Adverting  to  thia  objection,  the  flnt  qneetion  to  be  detennined  is, 
TH0HA8  Lthcb,  whether  the  GonrtB  of  Quarter  Se«dons  in  this  colony  are  ioatitiited  in 
all  paxtionlazB  according  to  the  conrse  of  common  law ;  aecondly.  if  they 
are  not»  whether  the  deviation  be  of  serionfi  importance;  and  thirdly, 
whether  the  departnre  ftcm  the  conrse  pointed  ont  by  the  Legialatme 
can  be  taken  advantage  of  in  this  Gonrt  by  cerHorairi  in  a  sommary 
manner  by  affidavits,  showing  the  departnre. 

Ist  By  the  conrse  of  the  common  law  of  England  no  man  can  be  pnt 
on  his  trial  for  felony,  bat  on  presentment  by  a  Qrand  Jnry,  twelve  of 
whom  mnst  concur  in  finding  the  indictment,  not  only  on  their  own 
oaths,  bnt  on  the  oaths  also  of  the  witnesses  to  sustain  the  bill.  By  the 
New  South  Wales  Act  (9  G.  IV.,  c.  88X  the  institution  of  Grand  Jniies 
in  the  administration  of  criminal  justice  is  withheld,  not  only  in  the 
Supreme  Court  but  in  the  Courts  of  Quarter  Sessions,  and  in  lien  thereof 
all  crimes  cognisable  by  these  Courts  respectively  shall  be  prosecuted 
in  the  name  of  the  Attomey-Geaeral  or  other  person  appointed  for  llkst 
purpose  by  the  Governor  of  the  colony.  It  is  quite  obvious,  therefore, 
that  the  Courts  of  Quarter  Sessions  of  the  colony  are  not,  in  this  partieQlar , 
instituted  after  the  conrse  of  the  common  law ;  although  the  subsequent 
proceedings  after  the  presentment  of  an  information  by  the  Attoiaey- 
€teneral  or  other  person  appointed  for  that  purpose,  may  be  conducted 
according  to  the  course  of  the  common  law. 

2nd.  Is  the  deviation  of  importance?  Whatever  may  be  tiie  di- 
versity of  opinions  in  modem  tiroes  as  to  the  utility  or  inutility  of 
Qrand  Juries  in  the  administration  of  criminal  justice,  the  people  of 
England  have  in  all  times  regarded  the  institution  with  sacred  rever- 
ence, as  one  of  the  best  safeguards  of  life  and  liberty.  Indeed  to  pre- 
vent the  admission  of  improper  persons  on  Grand  Juries,  various 
statutes  have  been  passed  to  remedy  the  misdhiefii  which  had  arisen  tQ 
innocent  subjects  ftom  indictments  found  against  them  by  impsopoly 
constituted  Grand  Juries,  contrary  to  the  course  of  the  common  Uw. 
The  statutes  11  Hen.  IV.,  c.  9,  and  3  Hen.  YIH,  c.  12  (which  were 
passed  in  times  not  remarkable  for  abstinence  from  the  adoption  of 
arbitrary  principles),  were  amongst  others  ordained  to  remedy  sneh 
evils.  By  the  last  mentioned  statute,  **  our  said  Lord  the  King,  for  the 
greater  ease  and  quietness  of  his  people,  willeth  and  ordaineth,  that 
indictments  so  made,  with  all  the  dei>endenoe  thereof^  be  revoked, 
annulled,  void,  and  holden  for  none  for  ever.  And  from  henceforth  no 
indictment  be  made  by  any  such  persons  but  by  inquest  of  the  Kin^s 
lawful  liege  people  in  the  manner  as  was  used  in  the  time  of  his  noUe 
progenitors,  returned  by  the  sberifRB,  &o.,  and  if  any  indictment  be 
made  hereafter  in  any  point  to  the  contrary,  that  the  same  indictment 
be  also  void,  revoked,  and  for  ever  holden  as  none.**  On  the  oonstruo- 
tion  of  this  statute  it  has  been  held,  that  offences  not  capital  are  u 
much  within  it  as  indictments  for  treason  and  felony,  and  also  that  it 
applies  to  indictments  before  justices  of  the  peace  as  much  as  to  indict- 
ments before  superior  justioes ;  Hawk.  P.  C,  c.  25,  ss.  24,  25l  Lord 
Coke  (a),  in  commenting  on  these  statutes,  says,  **And  these  laws 
(a)  S.lQSt.  34. 
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made  for  indifferency  of  indiotora,  ought  to  be  conatraed  faTonrably,  i844. 

for  that  the  indictment  is  commonly  found  in  the  absence  of  the  party,       The  Qubbn 
and  yet  it  is  the  foundation  of  all  the  rest  of  the  proceeding."    Begard-  "^ 

ing  it  therefore  as  a  first  principle  of  the  oommcm  law  of  England,  that  and 

no  man  shall  be  put  in  jeopardy  lor  felony,  but  by  the  concurring  oaths  Thomas  Lthcb. 
of  at  least  twenty-four  indifferent  persons— isL*  of  twelve  grand  jurors 
to  find  the  bill,  and  of  twelve  petty  jurors  to  condemu  him, — ^this 
Court,  sitting  in  an  English  colony,  founded  by  English  people,  cannot 
but  deem  the  constitution  of  the  Quarter  Sessions  in  this  colony  as 
involving  a  most  vital  departure  from  the  course  of  the  common  law. 

3rd.  It  being  incontrovertible  then,  that  there  has  been  a  deviation 
from  the  course  of  the  common  law,  and  that  such  deviation  is  of  vital 
importance,  the  next  question  is,  whether  any  objection  can  now  be 
made,  in  a  summary  manner  on  aflBdavit,  of  extrinsic  circumstances, 
showing  that  the  course  pointed  out  by  the  Legislature  in  substituting 
a  Crown  prosecutor  in  lieu  of  a  grand  jury  has  not  been  followed ;  or 
in  other  words,  that  the  person  standing  tn  looo  of  a  grand  jury  has  not 
been  lawftilly  constituted  to  perform*  the  duties  of  a  grand  jury. 

If  the  person  so  appointed  be  not  appointed  aooording  to  the  mode 
pointed  out  by  the  Legislature,  we  apprehend  it  to  be  top  plain  for 
argument,  that  the  objection  would  be  as  available  to  a  prisoner  as  if  he 
had  been  indicted  by  a  grand  jury  improperly  impanelled.  Indeed  we 
may  say  that  it  would  be  a  muUo  fortiori  available,  because  of  the  wide 
departure  from  the  common  law,  in  the  adoption  of  this  anomalous 
contrivance  to  dispense  with  grand  juries.  The  only  difficulty  that  has 
arisen  here  is,  whether  these  prisoners  are  not  now  out  of  time,  the 
objection  (if  well  founded  and  allowable  to  be  proved  by  affidavit)  not 
being  made  until  after  trial,  conviction,  and  judgment. 

In  the  construction  of  the  statute  8  Hen.  Yin.,  c.  12,  it  has  been 
holden  (2  How.  P.  C,  c.  25,  s.  26)  **  that  a  person  arraigned  upon  any 
indictment  taken  contrary  to  the  purview  thereof,  may  plead  such 
matter  in  avoidance  of  tiie  indictment,  and  also  plead  awesr  to  the 
felony."  Again,  it  is  laid  down  ''that  a  person  outlawed  upon  any 
such  indictment,  without  a  trial,  may  also  show  in  avoidance  of  the 
outlawry,  that  the  indictment  was  taken  contrary  to  the  purview  of 
the  statute.  But  if  a  person,  who  is  tried  upon  such  an  indictment, 
take  no  such  exception  before  his  trial,  it  may  be  doubtful  whether  he 
may  be  allowed  to  take  such  exception  afterwards,  because  he  has  slipped 
the  most  proper  time  for  it ;  except  it  can  be  verified  by  the  records  of 
the  same  Court,  wherein  the  indictment  is  depending,  as  by  an  outlawry 
in  such  Court  of  one  of  the  indictors,  &c.,  in  which  case  it  is  laid,  that  any 
one  as  amieus  owrim  may  inform  the  Court  of  it."  (a) 

Giving  full  effect  to  the  proposition,  that  in  ordinary  cases  a  prisoner 
shall  be  estopt  from  making  formal  objections  after  arraignment,  trial, 
oonviotion,  and  judgment,  which  is  no  doubt  a  sound  principle,  still,  if 
by  law  it  can  be  made  to  appear  by  affidavit,  upon  the  return  to  a  writ 
of  eeriiorari  into  this  Court,  that  from  circumstances  he  was  prevented 
by  available  means  from  making  the  objection  in  the  Court  below,  it 
would  be  hard  upon  a  prisoner  if  he  were  told  that  the  time  was  gone 
by,  no  matter  how  palpable  the  error  might  be.  Now,  had  these  priso- 
(a)  8  Inst  84. 
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ners  the  means  or  opportunity  of  taking  the  supposed  objeetion  to  ibe 


TheQcBBH       appointment   of  the   gentleman,  in   whose   name   they  were  in  fact 
^  prosecuted? 

and  Assuming  that  we  are  at  liberty  to  look  to  the  affidavits  filed  on  both 

TNoMAeLnicH.  g^^^  ^  ^^  ^^^^  ^^  appears  that  on  the  3id  Juiiury,  1844,  Xr.  K 
Bogen,  the  Clerk  of  the  Peace,  reoelYed  a  oommission  from  the 
GoTemor,  appointing  him  to  be  Grown  Ftoeeoutor  at  the  Faifamatta 
Sessions,  and  on  presenting  it  to  the  Chairman  and  other  Jnstioes 
assembled  on  that  day,  the  Benoh,  after  hearing  counsel  and  Ifr. 
NiehoU,  an  advocate,  pronounced  the  oommission  wholly  ▼old,  and  Mr. 
JZo^ert  did  not  act. 

At  that  session  an  information  was  lodged  agsdnst  the  prisoneiB,  is 
the  name  of  Mr.  Cheehe^  as  Crown  Pxoseontor,  he  having  a  oommiasioB 
issued  prior  to  that  of  Mr.  Bog&n,  to  which  they  pleaded  withoot 
making  any  objeetion  to  Mr.  C^/eeMs  acting.  The  trials  of  the  prim- 
ners  were  postponed  until  the  following  April  Sessions,  when  another 
inlbrmatian  was  filed  against  them  in  the  name  of  Mr.  Qimke^  to  which 
they  pleaded*  were  tried,  convicted,  and  sentenced,  without  any  ob- 
jection that  Mr.  Bogmt*  commission  supeneded  Mr.  Clmk^9^  or  that 
Bfr.  Cketikc  had  then  no  snfiknent  authority  to  act  ss  Crown  Pxoseeoftor. 
At  the  trial,  Mr.  NieM$,  the  prisoners'  now  attorney,  aeted  as  their 
advocate.  It  may  be  that  Mr.  NMoU,  as  their  advocate,  mif^t,  at 
both  sessions,  have  taken  the  otgeotion  that  Mr.  Bogen^  oommisaiQa 
superseded  Mr.  CkeM9;  but  after  it  had  been  solemnly  decided,  that 
Mr.  Bogwif  oommission  was  void,  it  would  have  been  an  idle  oeremooy 
to  take  the  objection,  he  himself  being  one  of  the  gentlemen  who  had, 
in  the  January  sessions,  contended  for  its  invalidity.  At  the  AjhA 
sessions  it  was  not  known  that  no  new  commission  had  been  issued  to 
Mr.  Ghi64ke^  and  it  was  not  known,  in  fiust,  until  the  a4th  of  April,  after 
the  sessions  had  terminated. 

Taking  it  as  a  sound  rule,  that  the  prisoners  were  bound  to  make  the 
objection  at  the  trial  (if  they  knew  it),  it  seems  that  it  would  have  been 
unavailing  to  them  after  the  sessions  had  adjudged  Mr.  Bo^&ri  enm- 
miuion  to  be  void,  and  as  it  was  not  known  to  them  at  the  trial,  either 
tliat  no  oommission  was  issued  to  Mr.  OJMbs,  or  that  there  was  any 
supposed  infirmity  in  his  old  one,  we  do  not  think  that  the  prisoners 
oould  now  be  prevented  from  impeaching  the  judgment,  if  it  can  be 
impeached  in  the  manner  proposed. 

The  case  of  Bex  v.  Diekinton  (a)  is  an  authority  for  holding  that  an 
objection  not  known  to  the  prisoner,  or  the  Court,  until  after  con- 
viction, will  not  preclude  him  horn  the  benefit  of  it,  if  it  goes  to  the 
legality  of  his  trial.  There  the  prisoner  had  been  oonrioted  of  cattie 
stealing;  but,  after  conviction,  it  appeared  that  the  witnesses  had 
attended  before  the  grand  jury  without  having  been  swosn.  The 
learned  Judge  (BayUy)  thought  tiie  objection  came  too  late,  and  tiiere- 
fore  passed  sentence  upon  the  prisoner,  but  reserved  the  point  tat  the 
considemtion  of  the  Judges;  and  the  case  being  afterwards  considered, 
they,  without  deciding  as  to  the  validity  of  the  objection,  recommended 
a  free  pardon.  In  that  case  the  fact  of  the  irregularity  would  not  have 
appeared  on  the  record,  and  could  only  have  been  got  at  by  eztriuio 
(a)  R.  ft  R.  401. 
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evidenoe ;  and,  though  it  bo  uot  an  authority  for  tho  mode  of  corrcctiug  ^^^ 

the  error  in  this  case,  by  eerUorari,  yet  it  showB  tho  cautious  jeulouay 

with  which  the  Judges  of  England  regard  the  due  administration  of       ^^Qdsxh 
justice.    It  might  to  some  appear  to  be  an  unimportant  objection  that     Jobw  Btooois 
the  witnesses  were  not  sworn  before  they  went  before  the  grand  jury,    tuomas  Ltkch. 
when    they  were   afterwards   sworn    at   the   trial,  and   the    prisoner 
righteously  convicted  by  the  petty  jury  on  the  merits  of  his  case.    Still 
the  Judges  must  hare  held,  that  he  was  not  lawfully  oonTicted  upon  an 
indictment  duly  presented  according  to  law,  though  presented  by  the 
grand  jury  on  their  oaths.    In  effect,  the  principle  of  the  objection  in 
the  present  case  (if  well  established)  resolves  itself  into  the  question, 
has  this  information  been  duly  presented  by  a  qwui  grand  jury,  duly 
appointed  in  the  manner  prescribed  by  law  ? 

Taking  it  that  the  objection  could  not  availably  be  made  at  the  trial 
— that  it  is  not  one  appearing  on  the  record — ^that  it  could  only  be 
established  by  extrinsic  evidence— and  that  the  mode  of  initiating  the 
trial  is  contrary  to  the  course  of  common  law— has  this  Court  the  power 
of  correcting  the  alleged  error  in  the  way  proposed  ? 

0>nceding  that  a  writ  of  error  lies,  and  that  the  prisoners  may  assign 
errors  of  hct,  and  that  an  issue  is  the  proper  mode  of  trial  by  the 
country,  what  process  have  we  for  directing  the  trial  of  such  an  issue  ? 
The  authorities  cited  in  our  former  decision,  show  that  the  jurisdictiou 
of  the  Quarter  Sessions,  being  constituted,  in  a  vital  branch  of  its  pro- 
ceedings, contrary  to  the  course  of  the  common  law,  the  judgment  may 
be  fiedsified  by  showing  the  special  matter  without  writ  or  error.  How 
then  can  this  Court  reach  the  special  matter  except  upon  affidavit  ?  In 
a  vast  variety  of  cases,  both  criminal  as  well  as  civil,  this  Court  is  in 
the  habit,  necessarily,  of  determining  facts,  in  incidental  proceedings, 
upon  afiSdavit ;  and  on  principle,  there  seems  nothing  repugnant  to  tho 
course  of  justice  in  determining  by  affidavit,  the  question  raised  on 
these  affidavits,  whether,  for  the  purpose  of  the  validity  of  this 
judgment,  the  gentleman  appointed  to  conduct  this  prosecution  was 
duly  appointed  under  the  Act  of  Council  by  which  he  holds  his  com- 
mission. 

We  are  not  called  upon  to  (nor  would  we  upon  a  collateral  issue  of 
this  kind)  determine  the  right  of  this  gentleman  to  hold  the  office  he 
claims  to  hold.  The  proper  legal  mode  of  determining  that  question 
would  be  by  writ  of  qtto  toarrantOi  to  which  he  would  be  a  party,  and, 
BO  far  as  his  rights  are  concerned,  they  might  then  be  solemnly  deter- 
mined. But  for  the  purpose  of  this  case,  and  as  regards  the  position  of 
the  priBoners,  the  Court  has  authority  to  ascertain  as  a  fact,  whether 
his  appointment  is  in  pursuance  of  the  power  of  appointMent  vested  in 
the  Governor  under  the  local  Act,  and  from  whom  he  derives  his 
oommissiQn. 

Two  objections  were  made  to  the  validity  of  Mr.  Cheeke'B  appoint- 
ment, as  Crown  Prosecutor,  prior  to  the  30th  December,  1843;  first, 
that  it  was  superseded  by  the  appointment  of  Mr,  Bogen,  in  January 
1844;  and  secondly,  that  supposing  that  Mr.  Sogers*  appointment  had 
not  that  effect,  Mr.  Cheekt^s  original  appointment  was  not  conformable 
to  the  Act  of  Council  under  which  he  was  appointed;  and,  no  proper 
commission  having  been  issued  to  him  authorising  him  to  act  in  pre- 
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Boniitig  au  information  agaiiut  these  priflonera,  the  judgment  was  void, 
an  being  eoram  nonjudtee. 

We   shall   addrem   ounelyes   to   the   latter   objection    in  the  first 
instance. 

The  local  ordinance,  4  Vic,  No.  22,  s.  10,  after  reciting  the  statute  9 
Geo.  IV.,  c.  88,  by  which  all  orimee  cognisable  bj  the  Supreme 
Court  should  be  prosecuted  by  infonnation  in  the  name  of  the 
Attorney-General,  or  other  person  appointed  for  suoh  pnrpose  by  the 
Governor,  and  that  all  orimee  (not  committed  by  transported  felons) 
should  be  prosecuted  and  tried  before  the  Courts  of  General  Quarter 
Sesnons  in  the  colony,  in  the  same  manner  and  subject  to  the  same 
rules  in  every  respect  as  trials  in  the  Supreme  Court ;  and  reciting  the 
expediency  of  appointing  separate  dBcers  to  prosecute  in  all  trials  for 
crimes  within  the  limits  of  Port  Phillip  and  New  Zeahind  (when  it  was 
a  dependency  of  the  colony),  respectively,  as  well  as  in  the  Courts  of 
General  Quarter  Sessions  throughout  the  colony;  proceeds  to  enact 
*'  that  until  grand  juries  be  established  therein,  it  shall  be  lawful  for 
the  Governor  to  appoint,  &om  time  to  time,  some  fit  and  proper  peison 
for  Port  Phillip,  and  a  like  person  for  New  Zealand  [such  persons  being 
respectively  barristers  of  England  or  Ireland],  by  whom  and  in  whoee 
name  all  crimes,  Ac,"  cognizable  in  the  Supreme  Court  of  New  South 
Wales,  and  in  the  several  Courts  of  General  and  Quarter  Sessions 
(save  as  excepted  in  the  recited  Act)  shall  be  prosecuted  within  the 
aforesaid  limits  of  Port  Phillip  and  New  Zealand  respectively,  "^and 
also  that  it  shall  be  lawful  for  the  said  (Governor  to  appoint"  (omitting 
the  words  from  time  to  time)  **  any  oiflcer  or  offloers  by  whom  and  in 
whose  name  all  crimes,  Ac,  cognisable  in  the  several  Courts  of  G«nersl 
and  Quarter  Sessions  in  all  other  parts  of  the  said  colony  may  be 
prosecuted,  exoept  as  aforesaid;  provided  always,  that  nothing  herein 
contained  shall  be  construed  to  limit  or  control  any  authority  vested 
by  law  in  Her  Majesty's  Attorney-General  for  the  said  colony.** 

From  this  provision  it  appears  that  the  power  of  appointing  the 
officer  or  offloers  in  whose  name  all  crimes  may  be  prosecuted  at 
Quarter  Sessions,  is  vested  in  the  Governor  absolutely,  without  any 
reservation  of  the  pleasure  of  the  Crown.  This  being  a  new  office,  and 
the  power  of  appointment  being  conferred  unreservedly  on  the  Governor 
himself,  and  subject  indeed  to  no  condition  whatever,  the  question  is, 
whether  the  power  has  been  exercised  in  the  mode  and  manner  in 
which  it  has  been  conferred  ? 

We  are  now  to  look  to  the  most  material  affidavit  produced  on  this 
point— namely,  that  of  Mr.  Cheeike  himself,  from  which  it  appears,  that 
by  a  commission  under  the  greet  seal  of  the  colony,  and  the  hand  ol 
the  Governor,  dated  2nd  June,  1841,  in  pursuance  of  the  Act,  4  Yic, 
No.  22,  he  was  appointed  '*  during  the  pleasure  of  the  Governor,  and 
subject  to  the  approval  of  hor  Biajesty,  her  heirs,  and  successorB,"  to 
be,  and  act  as  such  officer  in  the  Act  mentioned,  and  to  be  the  person 
by  whom,  and  in  ^hose  name,  all  crimes,  misdemeanours,  and  offences, 
not  being  conmiitted  by  transported  offenders,  cognizable  in  the  sevend 
Courts  of  Quarter  Sessions  to  be  holden  in  all  parts  of  the  colony,  save 
and  except  Port  Phillip  and  New  Zealand  excepted,  sliould  be  prose- 
cuted;" which  commission  was  duly  enrolled  in   the  office   of  the 
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Colonial  Secretary,  and  alBo  in  the  Supreme  Court,  and  whioh  com-  ^^^ 

minion  he  aooepted,  and  in  pursnanoe  thereof  took  the  neoenaiy  oath      '^^ 

of  office  before  one  of  the  Jndges.    The  affidavit  goes  on  to  state,  that  ^"'^ 

by  warrant  nnder  the  BoyaX  Sign  Hannal,  dated  11th  January,  1842,  Johk  Hodois 
he  was  oonflnned  in  hia  office  of  Crown  Prosecutor,  and  thereupon  ThokibLthcr. 
letters  patent,  under  the  great  seal  of  the  colony,  and  the  hand  of  the 
GoTemor,  were  issued  and  duly  enrolled,  dated  2nd  August,  1842,  by 
which  he  was  appointed  Crown  Prosecutor  in  the  territory  of  New 
South  Wales,  ''during  the  pleasure  of  her  Majesty  Queen  Victoria." 
It  is  further  sworn,  that  he  had  never  been  removed  or  suspended 
flram,  nor  ever  resigned,  his  office,  and  hath  always  acted,  and  still  does 
act,  as  such  Crown  Prosecutor,  under  and  by  virtue  of  the  first  com- 
mission issued  by  the  Governor,  and  under  and  by  virtue  of  the  war- 
rant under  the  Sign  Boyal  Manual,  and  under  the  second  commission 
issued  by  the  Qovemor.  In  conclusion  the  affidavit  states,  that  on 
deponent's  return  from  Maitland  in  January  last,  he  had  an  interview 
with  the  (Governor  at  his  Excellency's  request,  and  was  then  informed 
by  the  Qovemor,  that  he  was  fully  authorised  to  conduct  the  prose- 
cutions which  he  had  so  already  conducted  on  behalf  of  the  Crown,  as 
well  as  any  thereinafter  to  be  conducted  in  the  said  several  Courts  of 
Quarter  Sessions  respectively. 

The  commissions  under  which  this  gentleman  has  been  appointed 
have  not  been  produced  for  inspection ;  but  we  must  now  take  it  from 
his  own  representation  of  their  contents,  that  by  the  first  he  held  tho 
office,  ''during  the  pleasure  of  the  Governor,  and  subject  to  the  ap- 
proval of  her  Majesty,  her  heirs,  and  successors,"  and  by  the  second,  not 
during  the  pleasure  of  the  Governor,  but  during  the  pleasure  of  her 
Majesty  Queen  Yiotoria.  If,  as  is  sworn  by  Mr.  Cheeke^  that  he  is 
designated  both  in  the  Queen's  warrant  and  in  his  second  commission 
aa  "Crown  Prosecutor,"  it  is  to  be  observed  that  the  act  under  whioh 
he  is  appointed  contains  no  such  designation,  the  words  being  *'  officer 
by  whom  and  in  whose  name  all  crimes,  &c,  may  be  prosecuted." 

Bisregaiding  this,  however,  as  not  a  very  material  droumstance,  can 
*we  say  judicially  that  either  of  these  appointments  is  not  in  pursuance 
of  the  authority  under  which  the  power  is  conferred  by  the  Legisla- 
ture? The  local  ordinance  it  is  true,  in  terms,  confers  the  power  on 
the  Governor  himself  alone,  without  any  reservation,  either  of  his  own 
pleasure  or  that  of  her  most  gracious  Majesty.  As  representative  of 
the  Crown,  for  ministerial  purposes,  the  duty  is  properly  imposed  upon 
his  Excellenoy  of  communicating  the  appointment,  and  taking  the 
pleasnre  of  her  Majesty  upon  it;  but  we  apprehend  that  the  appoint- 
ment  itself  should  be  in  pursuance  of  the  act  of  the  legislature  by 
which  the  office  was  created.  If  this  be  not  so,  what  limit  is  to  be  put 
upon  departures  from  the  mode  and  manner  in  which  the  legislature 
confers  powers?  This  may  be  said  to  be  a  very  strict  objection,  to 
which  perhaps  too  much  weight  ought  hot  to  be  attached  in  the  ordi- 
nary transactions  of  mankind;  but  when  it  concerns  the  validity  of  the 
lawful  authority  of  a  functionary  to  act  in  the  place  and  stead  of  a 
gtand  jury,  in  the  administration  of  a  vital  part  of  the  criminal  justice 
of  the  country,  and  who  is  armed  with  the  power  of  saying  in  his  dis- 
cretion who  shall  and  who  shall  not  be  put  on  trial  by  informations  in 
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bis  name,  the  Oonrt  oMinot  thiiikk  horn  the  doty  of  locddng  upon  ft  m 
a  most  serious  objeotioa  (if  it  oan  be  maintained^  inyolTlng  moflh  non 
important  consequenoesthan  the  interests  of  the  prisoners  now  be£oce 
the  Oonrt 

The  jealonsy  with  which,  even  in  olden  time,  the  Isgialatim  hat 
guarded  against  the  unlawful  constitution  of  grand  juries*  has  been 
already  pointed  out,  and  the  strictness  noted  with  whic^  the  Judges  of 
England,  in  DiMnton^i  ease,  gaye  a  prisoner  the  advantage  of  an  enor 
almost  of  mere  form.  These  considerations  warn  this  Gouit  of  the 
necessity  of  seeing  that  justice  is  administered  in  this  coloay  by 
authorities  properly  constituted  by  law,  and  in  such  foim  only  as  the 
law  has  provided. 

On  the  ai^fument  of  this  case  the  prisoners'  counsel  prayed  in  aid 
the  record  itself  as  confirmatory  of  the  extrinsic  evidence  that  Mr. 
OAeefcs'had  not  been  appointed  in  pursuance  of  the  Act,  for  it  was 
urged  that  had  he  been  so  appointed,  the  record  would  have  alleged 
the  fact  The  information  begins  thus: — ''Be  it  remembered  that 
Alfred  OhUhSy  Esq.,  who  prosecutes  for  our  Sovereign  liSdy  the  Quen 
in  this  behalf,  being  present  in  the  Oonrt  of  General  Quarter  Sossioni 
of  the  Peace  now  here,  &a,  informs  the  said  Oourti''  &c.  This  certainly 
does  not  give  any  notification  that  Mr.  Cheeke  is  an  oflOoer  by  when 
and  in  whose  name  the  crime  may  be  prosecuted  in  pursuance  of  the 
Act  of  Council.  The  Court  could  not  take  judicial  notice  that  Alfnd 
Cfi£eke,  E^.,  was  an  officer  so  appohited.  Of  the  Attorney-General  and 
the  Solicitor-Gkneral,  the  Court  are  bound  to  take  judicial  ootioe  ss 
known  law  officers  of  the  Crown ;  but  of  a  private  individual  by  name, 
withoat  any  designation  of  his  authority  to  perform  the  functions  of  s 
Crown  Prosecutor,  the  Court  cannot  take  such  notioe.  They  may 
pri?ately  notioe  that  the  gentleman  so  named  is  competent  for  tbs 
office,  but  not  that  he  is  a  duly  appointed  officer  to  prosecute  on  behalf 
of  her  Majesty,  unless  it  is  made  so  to  appear. 

The  defect  in  the  record  thus  pointed  out,  was  not  permitted  to  be 
taken  as  matter  of  error,  inasmuch  as  no  notice  had  been  specifically 
given  of  it  by  the  prisoners'  law  adviser;  but  reference  to  it  was,  we  • 
think,  properly  allowed  as  a  circumstance  to  be  taken  in  eonnerion 
with  other  evidence  dehors  the  record.  Whether  on  a  writ  of  error  (if 
this  be  a  case  in  which  error  lies),  or  by  assignment  of  error,  the  leooid 
being  now  before  the  Court,  the  objection  would  not  be  absolutely 
fatal,  we  are  not  now  called  upon  to  determine.  It  is  enough  for  us  to 
decide  whether  Mr.  Chetike  had  a  sufficiently  good  oommianon  fona  the 
Governor  to  act  as  an  officer  in  whose  name  all  crimes  may  be  pnse> 
onted  within  the  jurisdiction  of  the  Courts  of  Quarter  Sessioiiai  Mr. 
Cheeks  swears  that  he  has  so  acted  under  his  first  eommisHiim  (whiek 
has  never  been  revoked),  and  under  the  warrant  with  the  Boyal  Sigs 
Manual,  and  also  under  the  second  commission,  or  letters  patent. 

Upon  fuU  consideration,  we  are  of  opinion  that  Mr.  Cheth^i  eom* 
mission  of  the  2nd  June,  1841,  sufficiently  constituted  him  to  be  tiie 
office^  in  whose  name  crimes  were  to  be  prosecuted  at  Quarter  Senfoos* 
and  that  the  power  of  the  Governor  has  been  exercised  by  him  in  a 
manner  not  open  to  any  objection  available  to  the  priwnera.  It  is  true 
that  the  commission  appoints  him  **  during  the  pleasure  of  the  Gorar^ 
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nor,  and  Bubjeot  to  tho  approval  of  her  Majoaty,  hor  heirs,  and  bug-  ^^^ 

ceaaoiB."     Although  the  local  ordinance  does   not  contain   either  of     -— — 
these  conditions,  yet  the  introduction  of  them  by  the  Governor,  as       ^^'  ^y*^*"^ 
repxesentativo  of  the  Sovereign,  does  not,  in  our  opinion,  vitiate  the     •'ohn  Hoduee. 
oommiBsion,  and  they  may  be  rejected  as  mere  surplusage.    Thoy  are    Thomas  Ltnch 
but  supplemental  to  the  act  of  appointment  by  the  Gbvomor.    There 
is  certainly  an  informality  in  introducing  the  conditions,  bat  as  the 
GoTemor  has  in  fact  exercised  the  power  confened  upon  him  by  the 
Legislature  in  appointing  this  gentleman,  the  annexation  of  the  con- 
ditions, though  not  imposed  by  the  Act,  cannot  be  held  by  this  Court 
as  xendering  the  commission  Toid.    Whatever  defects  there  may  be  in 
the  subsequent  commission  issued  to  Mr.  Cheekej  founded  on  the  war- 
rant under  the  Boyal  Sign  Manual,  we  think  that  as  Mr.  Cheeke  has  a 
good  commission,  not  superseded,  and  under  which  he  has  actod,  tho 
second  may  be  treated  as  inoperative.    The  mode  in  which  the  Governor 
lias  exercised  his  power,  by  importing  into  the  commission  conditions 
not  ccmtained  in  the  Act,  has  certainly  raised  doubt  and  difficulty ;  but 
on  the  whole,  we  are  satisfied  that  the  oommiasion  is  not  void,  though 
open  to  the  objection  of  great  iiregularity. 

Were  we  not  satisfied  on  this  point,  the  Court  would  have  been 
greatly  embarrassed  in  dealing  with  the  other  objection,  namely,  that 
supposing  Mr.  Cheek^9  commission  to  have  been  properly  issued,  still 
it  has  been  superseded  by  a  subsequent  oommission  issued  to  Mr. 
Boffen  for  the  same  identical  purposes,  and  duly  notified  in  the  Oovern" 
mient  QazeUe. 

Mr.  Hogen  states  in  his  affidavit,  that  whilst  he  was  attending  as 
Clerk  of  the  Peace  at  the  Parramatta  Quarter  Sessions,  on  tho  3rd 
January  last,  a  oommission  from  the  Gtovemor,  appointing  him  Crown 
Prosecutor,  was  forwarded  to  him  from  the  Colonial  Secretary's  Office, 
without  any  previous  intimation  to,  or  request  from,  hiqi,  and  without 
any  emolument  to  be  derived  therefrom.  Immediately,  by  order  of  the 
Court,  he  read  the  oommission  aloud ;  and  thereupon  it  was  objected  by 
the  barristers  present,  and  by  Mr.  NiehoU,  attending  as  an  advocate, 
that  the  oommiBsion  was  wholly  void ;  and  the  matters  objected  being 
oonsidered,  the  Court  pronounced  it  to  be  void  accordingly.  The  Coiurt 
then  adjourned  till  next  day.  On  the  next  day,  Mr.  Cheeke  performed 
the  duties  of  Crown  Prosecutor,  and  continued  to  do  so  during  that  and 
the  subsequent  session  in  April,  when  the  prisoners  were  convicted. 
It  does  not  appear  that  Mr.  Bogere  has  surrendered  his  commission, 
and  for  anything  to  the  contrary  he  still  holds  it.  He  does,  however, 
state,  that  he  has  not  claimed  to  execute,  and  has  not  executed  or 
qualified  by  taking  any  oath  of  office  or  otherwise  to  claim  or  execute, 
the  office  of  Crown  Prosecutor,  and  has  never  been  admitted  an  advo* 
oate  at  the  Quarter  Sessions :  but,  on  the  oontrary,  is  and  has  been  ex- 
cluded therefrom  by  a  rule  of  Court,  made  in  pursuance  of  the  Act,  4  • 
Victoria,  No.  22.  From  the  affidavit  of  Mr.  G.  W,  Neweambe,  a  clerk 
in  the  Colonial  Secretary's  Office,  it  appears,  that  according  to  the 
usual  practice,  notices  of  appointments  are  prepared  and  dated  at  the 
same  time  as  the  commission;  and  that  at  the  time  of  issuing  the  com- 
mission to  Mr.  Bogen  to  act  as  Crown  Prosecutor,  there  was  prepared 
and  sent  to  the  Qovemmeni  GauUe  a  notice  of  such  appoinlment,  in- 
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tcuded  to  api)ear  on  iho  .5ih  January  last,  but  before  tho  pubHcatioii, 
be  WHS  informed,  and  believed  that  it  was  decided  by  the  Govennr, 
that  Mr.  Cheeke  should  oontinuo  to  lict  as  Crown  Proflecntor;  but  from 
some  ovorsigbt  no  order  was  sent  to  the  Oaadte  offioc  not  to  insert  the 
notification  of  the  appointment  of  Mr.  Bogen,  and  tho  notifioatioB  was 
therefore  by  mistake  published  on  the  5th  January.  It  does  not  ap- 
pear, howeTer,  that  this  mistake  has  ever  been  oonected,  and  ooosc- 
qnently  it  must  be  taken  that  Mr.  Hogen  still  stands  gazetted  as  Crows 
Prosecutor,  and  as  not  yet  having  surrendered  his  oommission. 

Much  discussion  took  place  before  us  as  to  the  effect  of  Mr.  Bogeri 
cummission,  and  the  publication  of  his  appointment  in  the  QomM^  as 
having  the  legal  consequence  of  superse^ng  Mr.  CktMB  oommiBsioB. 
The  latter  gentleman  swears  that  he  never  resigned  his  oommiaBloD. 
If  so,  it  would  follow  thai  until  a  vacancy  was  created,  the  Gtyveraor 
could  not  appoint  any  one  in  his  stead.    It  was  however  argued  by  tiie 
Attorney-General  that  Mr.  Boger^  appointment  was  consistent  witii 
that  of  Mr.  Cheeke^  for  by  the)  peculiar  wording  of  the  local  ofdinanoe, 
the  Governor  might  appoint  more  than  one  Crown  Preseoutor  for  tho 
Quarter  Sessions,  for  the  words  are  *'oiBcer  or  officers;"  but  we  think 
that  these  words  must  be  read  distributively,  and  do  not  import  a 
power  of  appointing  any  number  of  officers   for   the   same  Quarter 
Sessions.     It  would   seem  that   after   Mr.  Boger^  appointment,  and 
before  it  was  published,  some  oommunieation  took  place  between  the 
Governor  and  Mr.  Cheeke,  and  the  Chairman  of  the  Quarter  Senom 
respectively,  in  which  an   arrangement  was   made    that   Mr.   Cfteefo 
should  continue  to  act  as  Crown  Prosecutor  under   his  commission. 
Still  we  have  the  somewhat  anomalous  fact  of  two  persons  holding 
commissions  at  the  same  time,  from  the  same  authority,  for  the  perfor- 
mance of  the  same  duty— an  irregularity  which  has  led  to  oonmdcrsble 
embarrassment.     It  is  true  that  the  Quarter  Sessions  adjudged  Mr. 
Boger^  commission  to  bo  void,  and  we  are  not  prepared  to  say  that,  as 
a  Court  of  Record,  the  sessions  had  not  full  power  and  authority  to 
determine  upon  tho  fitness  and  qualifications  of  an  officer  popMnted  to 
them  for  the  conduct  and  despatch  of  such  important  duties  as  tiiose  of 
Crown  Prosecutor,  notwithstanding  that  Mr.  Bogen  held  a  commission 
for  tho  purpose.    To  hold  otherwise  Would,  on  public  grounds,  deprive 
a  Court  of  Justice  of  a  most  important  privilege,  and  lay  it  open  to 
have  perhaps  the  most  unfit  person  thrust  into  an  office  oonoemingtho 
administration  of  justice,  for  which  he  was  wholly  disqualified.    Setting 
aside  this  consideration,  there  are  tlie  important  foots,  however,  Aat 
Mr.  Bogeri  waa  never  qualified  for  the  office,  nor  accepted   it,  bat 
repudiated  it. 

Taking  it  now  that  tho  appointment  of  Mr.  Bogen  was  a  mere  mis' 
take,  follen  Into  without  due  oonsideration  of  the  legal  oonsequenoes, 
and  that  Mr.  Oheeke  must  still  be  regarded  as  the  officer  appointed  by 
the  Governor,  in  whose  name  crimes  were  to  be  prosecuted,  we  are 
bound  to  hold  for  the  reason  already  given,  that  that  gentleman's  com- 
mission has  been  made  in  sufficient  compliance  with  the  Act  <^  Council, 
although  we  cannot  but  think  that  his  Excellency  was  ill-advised  in 
issuing  a  commission  with  the  supplemental  conditions  thereto  atladieil. 
These  oonditions  havo  given  rise  to  the  laborious  discussion  which  hss 
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ensued,  and  which  might  easily  have  been  avoided  by  adhering  to  the 

terms  of  the  power  conferred  by  the  local  Icgishitiire.  —^^ 

The  second  otjection  to  the  judgment  tm  the  prisoners,  was,  that       ^  ***  ^J'**" 
they  were  tried  at  a  Quaafter  Sessions  holdcn  simultaneously  with  a     JomiHoDGifi 
session  of  Oyer  and  Terminer  and  Gaol  Delivery  of  the  Supreme  Court,    TsoxiSLTNCM. 
and  consequently  that   the  jurisdiction  of  the  Quarter  Sessions   was 
thereby  superBcded.     It  is  sworn  that  on  the  2nd  April  last,  in  pur- 
suance of  the  OoTemor's  proclamation,  the  Quarter  Sessions  at  which 
these  prisoners  were  tried,  were  holden  at  Parramatta,  and  adjourned 
from  day  to  day,  until  the  4th  April,  when  the  trial  took  place,  and 
that  on  the  1st,  2nd,  and  8rd  days  of  the  same  month,  the  Supreme 
Court  was  sitting  at  the  Court  House  at  Woolloomooloo,  as  a  Court  of 
Oyer  and  Terminer  and  general  Gaol  Deliyeiy.     These  foots  not  being 
denied,  we  are  called  upon  to  determine  that  the  Quarter  Sessions  had 
no  authority  to  try  these  prisoners,  pending  the  sittings  of  the  Supreme 
Court  in  its  criminal  jurisdiction. 

It  was  contended  that  although  the  prisoners  were  in  fact  tried  on  a 
day  when  the  Supreme  Court  was  not  actually  sitting,  yet  that  made  no 
difference ;  for  in  law,  the  sittings  of  the  Quarter  Sessions  aie  but  one 
day,  and  that  if  they  had  no  power  to  sit  on  the  2nd,  they  had  none 
on  the  4th  April,  for  which  2  Salk.  606  was  dted— an  authority  not  now 
questionable. 

It  is  not  to  be  denied  that  this  Court,  by  the  statute  9  G.  lY.,  c.  88, 
which  created  it,  has  the  jurisdiction  of  all  the  Four  Courts,  of  West- 
minster, and  especially  the  Supreme  Jurisdiction  of  the  Queen's  Bench 
over  all  criminal  causes.  By  that  statute  it  is  at  all  times  a  Court  of 
Oyer  and  Terminer  and  general  Gaol  Deliyery ;  and  if  the  principle 
(4  BL  Com.  266)  applicable  to  the  Queen's  Bench  at  Westminster  can 
come  into  operation  in  this  colony,  it  follows  as  a  necessary  conse- 
quence that  no  Court  of  Quarter  Sessions  can  ezerdse  ito  power  in  any 
part  of  the  colony  so  long  as  this  Court  sits.  If  the  actual  sitting  of 
the  Supreme  Court,  as  such,  be  the  test,  such  a  consequence  cannot  be 
gainsaid,  inasmuch  as  this  Court  is  sitting  almost  throughout  the  year 
alternately,  in  ite  several  common  law,  equiteble,  criminal,  and  in- 
■olvency  jurisdictions;  for  though  but  one  Judge  may  sit  in  the 
exerdse  of  the  scTcral  jurisdictions  at  a  time,  still  each  sitting  is  in 
law  a  sitting  of  the  Supreme  Court  The  mere  sitting  of  the  Court  for 
criminal  causes  only,  would  not  supersede  the  powers  of  the  Quarter 
Sessiocia.  The  sitting  of  the  Court  for  any  purpose  would  haye  the 
like  effect  The  whole  of  the  colony  is  in  law  but  one  county,  as 
respecto  the  jurisdiction  of  this  Court  It  is  not  divided  into  separate 
countiea  as  in  England.  Nay,  the  Commission  of  the  Peace  is  not 
directed  to  magistrates  of  any  particular  district  or  county,  but  the 
magistrates  appointed  by  the  Crown  are  justices  fiir  the  whole  territory, 
except  for  the  dty  of  Sydney  and  the  town  of  Melbourne,  into  which 
separate  commissions  issue.  If;  therefore,  the  Supreme  Court  is  to  be 
regarded  in  the  saine  light  as  the  Queen's  Bench  at  Westminster,  its 
sittings  at  any  time  (which  may  be  throughout  the  whole  year)  would 
giTe  rise  to  the  apparently  insuperable  objection  that  no  Court  of 
Quarter  Sessions  can  exeioise  its  powers  in  any  part  of  the  colony 
during  any  such  sittings.    Does,  however,  this  most  alarming  and  mis- 
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oliievous  oonflC4iuouce  follow?  We  apprehend  not.  The  jvmliciioiift 
uf  the  Sapreme  Oourt  and  of  the  several  Quarter  It^eawoiiB  of  thU 
txylony,  are  seTerally  created  by  the  same  etatote,  aotl  derive  their 
''^'^a^^'^*^  authorily  from  the  same  oommon  eonioe.  The  SapKine  Court  has  the 
Tmumab  Ltkou.  like  jtirisdiction  as  the  Queen's  Bench  at  Westminster,  but  it  does  wA 
follow  that  it  has  exclusive  jnrisdiotiMi  over  oflfenoes  triable  by  the 
Oourt  of  Quarter  Sessions.  The  same  Act  that  institutee  the  Saprane 
Court,  also  institutes  Courts  of  Quarter  SessionB^  and  ^ves  to  then 
Courts  the  like  jurisdiction  as  is  vested  in  Courts  of  Quarter  Seeaiom 
in  England,  as  well  as  an  exteasiye  summary  juiisdiotion  over  tnas- 
ported  offenders.  The  Supreme  Court  may  have  all  the  juriadieCaoii  of 
the  Queen's  Benoh,  without  becoming  "the  Queen's  Bendi;"  and  it 
may  have  every  possible  portion  of 'that  jurisdiction  to  all  inteDts  and 
purposes,  without  its  appropriating  to  itself  tJao,  the  fiction  i^on  which 
the  supposed  analogy  is  founded,  that  the  Sovereign  is  actually  pivaeat 
in  person  to  preside  over  its  administration.  Wore  it  not  for  this 
fiction  (7  Bao.  Abr.  Title  Court,  K.  B.  4  Bhio.  265)  it  would  be  diflknU 
to  contend  that  even  the  sitting  of  the  Queen's  Bench  in  i^ngiMd 
would  interfere  with  the  power  of  any  other  Court  Supposing,  how- 
ever, that  this  Court  is  simply  to  be  regarded  as  the  Queen's  Beneb, 
we  are  of  opinion  that  its  sittings  would  not  interfere  with  the  sittings 
of  the  Quarter  Sessions  in  this  colony.  The  Courts  of  Quarter  SessioM 
in  England  are  not  created  by  statute,  neither  are  Courts  of  Oyer  and 
Terminer.  They  sit  in  England  in  each  county  by  virtue  of  the 
Queen's  commission.  It  is  true  they  sit  quarterly  by  statute;  and 
they  have  also  by  statute  conferred  upon  them  certain  criminal  juris- 
diction ;  but  still  they  derive  tlieir  powers  fh>m  the  Boyal  Commiflsion, 
issued  to  justices  individually  as  Justices  of  the  Peace.  In  this  colony 
the  several  Courts  of  Quarter  Sessions  are  institabBd  as  **CDart8" 
specially,  by  name,  by  virtue  of  the  same  statute  whieh  gives  juris- 
diction to  this  Court  Admitting,  therefore,  that  this  Court  and  the 
Queen's  Benoh  have  respectively  the  like  jurisdiction*  still  the  Quarter 
Sessions  here  have  a  concurrent  jurisdiction  in  oriminal  caees,  similar 
to  that  exercised  by  Quarter  Sessions  in  England,  notwithstanding  the 
sitting  of  the  Supreme  Court,  subject,  however,  to  the  superior  and 
superintending  oontrol  of  this  as  the  Supreme  Court  of  the  colony.  By 
the  statute  9  G.  IV.,  c  88,  this  Court  is  vested  with  the  powerof  fixing 
the  times  and  places  at  which  it  shall  hcdd  its  sittings.  Is  then  the 
junsdiotion  of  the  Quarter  Sessions  over  matters  properly  within  theii 
powers  to  depend  upon  the  time  and  place  at  whieh  this  Court  shall 
fix  its  sittings?  This  anomaly  has  been  guarded  against  by  the  Legis- 
lature, in  creating  Courts  of  Quarter  Sessions  distinct  and  aepaiate 
from  the  Supreme  Court,  quite  independently  of  the  prindple  on  whioh 
Quarter  Sessions  exist  in  England.  The  power  of  fixing  the  time  and 
place  at  which  such  Courts  should  be  holden,  was  not  in  like  : 
provided  for  as  the  sittings  oi  the  Supreme  Gourti  and  henoe  it  1 
necessary  for  the  local  legislature  to  interpose.  Accordingly,  by  the 
8  Will.  IV.,  No,  8,  s.  14,  power  is  vested  in  the  Governor  to  fix  the 
times  and  places  at  which  such  sittings  shall  be  holden^  to  be  notified 
in  the  Government  Gazette.  It  may  be  that  there  is  no  declaration  that 
the  sittings  of  the  Supreme  Court  shall  not  operate  as  a  superoesnon  of 
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the  sittings  of  saoh  Gonrts;  but  snoh  a  dedIaratioii«  upon  the  plain  oon«  ^^^ 

struotion  of  the  statute  which  created  them,  was  wholly  nnneoessary.    '- 

All  the  fiction  which  is  applicable  in  England  to  the.  paramount  pre*       The^^rrai 
senoe  of  the  Queen's  Bench  in  a  county  into  which  a  commission  is     JobhHomib 
issued,  reaUy  fieilla  to  the  ground,  and  is  wholly  inapplicable  to  the    thomIS  Lthch. 
jurisdiction  of  the  county  (for  such  it  must  be  regarded  for  the  purpose 
of  this  argument)  of  Kew  South  Wales,  which  has  two  separate  Juris- 
dictions  created  by  the  statute,  subject   only  to  the  control   of  the 
supreme  over  the  separate  inferior  jurisdiction.    We  are  not  driven  to 
arguments  of  cony^ence  or  inconyenience   in   so   holding,  but  are 
bound  so  to  determine,  from  the  plainly  expressed  intention  of  Parlia- 
ment in  providing  for  the  due  administration  of  justice  in  New  South 
Wales,  in  the   Supreme  Court,  and  the  Courts  of  Quarter  Sessions 
respectiyely. 

It  appears  to  us,  therefore,  that  the  seemingly  cogent  objection  to 
the  sittings  of  the  Quarter  Sessions  in  this  case,  conounently  with 
those  of  the  Supreme  Court  in  its  criminal  jurisdiction,  is  really  with- 
out foundation.  The  Judges  by  rule  of  Court  fixed  its  sittingB  for  the 
1st  of  April,  without  reference  to  the  Quarter  Sessions,  and  the  GK>Ter- 
nor  in  virtue  of  the  local  Act,  appointed  the  Quarter  Sessions  to  be 
holden  in  Parramatta  at  the  same  time ;  but  as  he  had  the  power  of  so 
doing,  it  appears  to  us  that  there  is  no  analogy  between  the  sittings  of 
this  Court  and  that  of  the  Queen's  Bench  sitting  in  an  English  county 
into  which  a  commission  from  the  Crown  had  issued  to  justices  or  others 
to  constitute  a  Court  of  Oyer  and  Terminer. 

Admitting  it  to  be  argumentatively  doubtful  whether  this  Court  has 
exercised  lawful  authority  in  granting  a  certiorari  for  the  purpose  of 
correcting  errors  of  fact,  alleged  to  have  been  committed  by  the 
Quarter  Sessions  in  matters  not  appearing  upon  the  record,  these 
prisoners  have  had  the  advantage  of  a  most  ekborate  investigation  of 
their  case,  and  after  full  deliberation,  we  are  of  opinion  that  in  this 
noode  of  proceeding  there  is  no  ground  far  disturbing  the  judgment, 
and  consequently  they  must  be  remanded  in  execution  of  the  sentence 
of  the  Court  below. 

If  they  have  any  other  remedy  for  disturbing  the  judgment,  they  must 
take  such  steps  for  that  purpose  as  they  may  be  advised. 

Let  the  prisoners  be  romanded  to  her  Majesty's  gaol  at  Parramatta. 
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BussELL  and  others  against  Bruteres.  June  18. 

rpHE  plaintiffs  were,  in  effect— by  assignment  ^^omf^J^^^ 
Horatio  Afphton,  the  registered  proprietor  here,  quartz-oruah- 
under  the  16  Vic,  No.  24 — the  patentees  for  New  ^ft^^^  ^'^^ 
South  Wales  of  a  machine  invented  by  Eli  Blake,  in  ^i**»  ^i^^  *** 
the  United  States,  for  breaking  stones.    The  defendant  and  for  the 
being  desirous  of  erecting  some  quartz-crashing  machi-  of^TmlcSi^^^ 
nery,  contracted  with  one  Mather  for  its  constraction,  for  which 
and  for  the  attaching  to  it  of  "  an  Appleton's  stone-  i^igtration 
breaking  machine  "^at  a  stated  gross  sum  for  the  *i»d  ^» 
whole  work.     Mather,  in  ignorance  (as  was  alleged  by  Xew  South 
the  defendant)  of  the  plaintiff's  title,  sent  to  Melbourne  ^*^^^'^^«' 
for,  and  imported  thence,  the  last  mentioned  article ;  No.  24.    The 
Appleton,  it  seems,  harving  the  sole  right  of  making  or  JJJJ^j^^^^ 
vending  Blake's  invention  in  the  sister  colony.     The  inured  out 
machine,  therefore,  having  been  procured  out  of  New  Wales,  was 
South  Wales,  in  apparent  violation  of  the  plaintiffs*  g®*^{|^  ^ 

M.  under  his  oontraot.    On  the  application  of  the  grantees  of  the  letters  of  regutra- 
tion,  the  Court  refused  to  grant  an  injunction  to  restrain  A.  from  acceptins  it. 

Qwere,  whether  any  restriction  in  a  patent  affecting  or  intended  to  affect  the  buyers 
of  a  manufactured  article,  made  and  sold  in  violation  of  the  patent,  can  be  supported. 
A — 4 
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Brutssbs. 
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local  patent,  was  now  ready  to  be  supplied  by  Maiher 
under  his  contract;  and  the  plaintiff  soaght  to  restrain, 
by  injanction,  the  defendant  from  accepting,  or  at  least 
from  using  it  (a) . 

Milford,  for  the  plaintiffs,  in  support  of  the  motion 
for  an  injunction,  relied  on  the  first  section  of  the  26 
Vic,  No.  24,  which  enables  the  Governor  to  grant 
letters  of  registration  for  the  exclusive  enjoyment  and 
advantage,  for  a  period  of  not  less  than  seven  nor  more 
than  fourteen  years,  for  all  inventions  or  improvements 
in  the  arts  or  manufactures,  to  the  author,  designer,  or 
his  agent  or  assignee. 

Blake  for  the  defendant.  The  proper  party  to  look 
to  is  Mather,  who  erected,  or  is  about  to  erect,  the 
machine  for  the  defendant.  No  injunction  will  lie  in 
cases  of  this  kind.  The  defendant  merely  contracted 
with  Mather  for  the  procuring  of  such  machine,  and 
for  its  erection ;  and  it  was  imported  by  Mather,  and 
not  by  the  defendant.  It  does  not  appear  at  present 
to  be  in  the  defendant's  possession,  or  under  his  con- 
trol. It  is  not  unlawful  for  any  person  to  import  a 
patent  article,  or  a  copyright  book  for  the  private  use 
of  the  importer.  He  might  not  be  able  to  sell  it  to  a 
third  person;  but  why  should  he  not  import  as  the 
defendant,  or  rather  Mather  here  has  caused  to  be 
done  ?  He  also  referred  to  The  Universities  of  Oxford 
and  Cambridge  v.  Richardson  (6),  and  Bythevcood^s 
Conveyancing,  Title,  Patent  and  Copyright  (c).  It  is 
nowhere  alleged  that  the  defendant  has  imported  for 
purposes  of  sale ;  and  there  has  been  no  application  to 
the  defendant  not  to  use  the  machine. 

Cur.  adv,  rult. 

The  following  judgment  was  now  delivered  by  the 
Peimary  Judgb.  This  case  was  reserved  by  me  for 
consideration,  chiefly  because  I  desired  to  discover 
some  authority,  on  which  the  plaintiff's  claim  might  be 

(a)  The  defendant  having  appeared  immediately  to  the  bill,  the 
motion  was  heard  on  notice. 

(6)  6  yen.  689.  (c)  7  Vol.,  pp.  611,  647. 
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sustained ;  for  my  impression  then  was^  that  it  ought 
to  be  supported,  if  possible,  not  merely  against  persons 
who  should  infriage  the  patent  by  making  or  importing 
the  artiole,  but  against  all  who  might  purchase  it  from 
them.  But  I  can  find  no  such  authority;  and  am 
satisfied  on  reflection,  but  especially  under  the  circum- 
stances, that  the  injunction  asked  for  against  this 
defendant  cannot  be  granted. 

After  stating  the  facts  as  above,  his  Honor  continued— 
As  I  assume,  for  the  purposes  of  this  judgment,  that 
the  plaintiffs  have  all  the  rights  which  they  could 
possess  if  actual  patentees,  it  is  unnecessary  to  con- 
sider the  effect  of  the  wording,  not  very  definite,  of  the 
local  enactment.  This  confers  on  the  registered  person^ 
within  the  colony,  the  ^^  exclusive  enjoyment  and  ad- 
vantage'' of  the  particular  invention.  But  what  do 
the  words  mean  ?  They  convey  no  greater  privilege 
or  protection,  at  all  events,  I  apprehend,  than  letters 
patent  in  England  would  to  an  inventor  there.  Now, 
a  patentee  has,  in  the  words  of  his  patent,  by  him- 
self and  his  agents  or  assigns,  or  such  persons  as 
he  or  they  shall  agree  with,  the  exclusive  right  to 
'^make,  use,  exercise  and  vend"  his  invention,  whether 
of  a  manufactured  article  or  a  process,  within  the  limits 
of  his  patent.  It  is  clear,  from  the  Oxford  and  Gawr- 
bridge  case  (a),  and  on  the  reason  of  the  thing,  that  an 
English  patentee — having  such  a  right  in  England, 
but  there  only — could  not  lawfully  cause  the  article 
specified  in  his  patent  (in  that  case  bibles  and  prayer 
books)  to  be  sold,  nor  could  any  purchaser  from  him 
in  England  lawfully  sell  the  article  in  Scotland,  to  the 
prejudice  of  any  patentee,  having  a  similar  exclusive 
right  in  that  kingdom.  And  conversely,  of  course  : 
that  the  Scotch  patentee,  or  a  purchaser  from  him 
there,  could  not  transmit  or  import  from  Scotland 
for  sale,  and  sell,  in  England,  such  specified  article 
— ^to  the  prejudice  of  the  patentee  there. 

It  would  seem  to  follow,  that  the  pnrch^se  in  and 
importation  from  Melbourne,  for  sale  in  New  South 
(o)  6  Ve«.  708-9. 
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^^^-        Wales,  of  the  stone-breaking  machine  in  question,  and 

RussKLL      its  sale  or  delivery  under  such  a  contract  as  that  of 
and  others      •mg-    -,  •  «» 

V,  Mather,  constitute  an  infringement  of  the  right  of  the 

Bbuykrks.  plaintiffs — ^by  themselves  and  their  licensees — ezclaa- 
ively  to  have  the  "  making,  using,  and  vending  "  of 
such  articles  in  this  colony.  But,  in  the  absence  of 
Mather,  this  position  can  only  be  taken  to  be  assumed 
— not  determined.  The  defendant,  however,  appears 
to  me  to  be  no  party  to  that  infringement.  The  bill 
charges,  that  the  defendant  imported  the  machine. 
But  he  merely  stipulated  with  Mather,  for  the  procur- 
ing of  an  Appleton's  stone-breaking  machine — ^which 
might  and  ought  to  have  been  procured  in  Sydney, 
from  the  plaintiffs.  Does  their  right  under  the  statute, 
to  the  exclusive  "  enjoyment  and  advantage "  of  Eli 
Blake's  invention,  extend  to  preventing  the  use  of  the 
article,  by  a  purchaser,  under  the  circumstances  stated, 
from  Mather  ?  I  can  find  no  case  anywhere,  in  which 
such  a  claim  has  been  set  up  hj  a  patentee.  If  the 
right  exists,  there  would  surely  be — among  the 
numerous  instances  of  actions  and  suits  for  the  in- 
fringing of  patents — some  trace  of  such  a  claim. 

If  the  defendant  had  himself  imported  the  article,  or 
caused  it  to  be  imported,  although  for  his  own  use,  I 
should  be  inclined  to  doubt  if  he  were  protected.  Lord 
Eldon's  observation  in  the  case  of  the  Universities 
would  only  apply  to  this  (as  I  understand  it),  on  the 
supposition  that  Mather,  or  the  defendant,  being  at 
the  time  in  Melbourne,  had  there  purchased  the  article, 
and  for  his  own  use ;  and  afterwards  brought  it  here, 
but  not  for  sale.  My  opinion  is  founded  on  the  fact, 
that  the  defendant  was  substantially  no  party  to  the 
importatiou.  He  contracted  for  the  obtaining  of 
a  machine  described ;  and  it  has  been  obtained, 
although  wrongfully,  and  he  has  paid  for  it.  If  the 
defendant  cannot  use  the  article,  because  it  has  been 
so  obtained,  neither  could  any  purchaser  of  a  bible 
from  the  wrong  patentee,  in  England  or  Scotland,  as 
the  case  might  be,  have  lawfully  read  the  purchased 
book — or  the  buyer  of  articles  in  a  market,  wrong- 
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fully  set  up  to  the  injury  of  another^  be  allowed  to 
consume  those  articles.  The  purchaser  of  an  article  of 
dress,  manufactured  or  improved  by  some  patented  but 
pirated  process,  could  not  be  allowed  to  wear  it.  Many 
similar  examples  might  be  suggested.  But  I  see  no 
just  reason,  all  things  being  considered,  for  extending 
the  remedy  so  far.  The  plaintiffs  here  may  restrain 
Mather,  if  there  be  the  infringement  complained  of, 
from  delivering  the  machine ;  or  they  may  bring  an 
action  against  him  at  law. 

If  it  be  urged,  that  the  Act  of  16th  Victoria  confers 
exactly  the  same  privileges,  and  imposes  precisely  the 
same  restraints,  as  an  English  patent — a  construction 
which  I  have  assumed,  but  not  decided — and  that,  if 
BO,  the  restriction  extends  in  terms  to  the  "  using  "  of 
the  invention,  the  answer  has  been  in  part  already 
given.  But  the  defendant  will  not  use  the  invention, 
either  literally,  or  (as  I  apprehend)  within  the  meaning 
of  the  words  referred  to,  by  using  the  purchased  pirated 
article.  The  prohibition  was  directed  to  the  using  of 
the  invention  itself,  piratically  and  adversely  to  the 
inventor,  in  the  manufacturing  of  the  article,  or  the 
using  of  the  process  specified.  The  word  cannot 
reasonably  be  understood,  as  prohibiting  the  use  of  the 
article  by  an  innocent  purchaser,  after  manufacture. 
The  mode,  or  the  process  patented,  the  purchaser  has 
had  nothing  to  do  with;  he  neither  has  made  nor 
vended  the  pirated  article.  I  doubt,  indeed,  whether 
any  restriction  in  a  patent,  affecting  or  intended  to 
afiect  the  buyers  of  a  manufactured  article  made  and 
sold  in  violation  of  the  grant  (assuming  the  non- 
existence of  complicity  with  the  manufacturer  or 
▼endor),  could  be  supported  in  point  of  law. 

As  the  motion  for  the  injunction  has  wholly  failed, 
and  on  the  merits,  it  must  necessarily  be  refused  with 
costs. 
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Jane  16.  Frost  against  Healy  and  others. 

A  tesutor,    H^HIS  suit  was  instituted  by  one  of  three  trustees  and 

whoM  proTOrty  executors  appointed  under  the  will  of   Samuel 

oonststed  of  ^'^ 

real  estate,       Elliott,  against  the  other  trustees  and  executors— one 

iMldf^and  a  ^©ing  the  testator's  widow,  who  has  married  again — and 

squatting  against  Paul  Harford,  her  present  husband,  charging 

8tock<Sl,^n&  sundry  breaches  of  trust  by  the  two  former  defendants, 

ready  "^o°®y>  and  misappropriations  by  the  defendant  Karford  ;  and 

whole  to  his  it  prayed,  among  other  things,  for  an  injunction  against 

^'th  F^I  ^^^  *^®  defendants,  to  restrain  them  from  further  inter- 

H. ,  their  f  erence  with  the  trust  estate,  and  for  the  appointment  of 

survivor*  and  *  receiver  and  manager.  The  late  Primary  Judge,  upon 

the  heirs  and  affidavits  by  the  wife  and  the  plaintifE  substantiating  the 

such  survivor,  main  charges,  in  February  last,  granted  the  injunction, 

upon  trust  to  gj^^j  order  for  a  receiver  and  manager;  and  the  husband 

permit  her  "to  ,    ,    i-  -.        .         in                     .. 

have  the  full  now,  on  his  own  behalf,  donymg  the  allegations  ox  waste^ 

«ttjo:mien^"  of  *^^  claiming  personally  a  right  during  his  wife's  life  to 

the  nroper^     the  enjoyment  of  the  property,  moved  to  dissolve  the 

then  upon         injunction  as  against  him,  and  to  discharge  that  order. 

trust  to  divide      The  testator's  property  consisted  of  real  estate,  some 

it  among  all  r     r      j  ' 

his  children—  leasehold  lands,  and  a  ^^  squatting"  station  (or  two  such 

twentv-one  stations  adjoining  each  other) ,  apparently  fully  stocked — 
and  the  girls  besides  ready  money.  He  devised  the  whole  to  his  wife, 
on  marriage?'  jointly  with  Frost  and  Healy,  their  survivors  and  sur- 
HM,  that  the  yivor,  and  the  heirs  and  executors  of  such  survivor,  upon 
such  an  estate  trust  first  to  permit  her  "  to  have  the  full  benefit  and 
the"*^iwnaU  ®^ioy™®°*"  of  the  property  for  life,  and  then  upon  trust 
as  would  enable  them  to  interfere,  to  protect  the  interests  of  thoee  in  remainder, 
and  to  prevent  the  commission  of  waste  in  respect  to  such  interests. 

A  smt  having  been  instituted  by  F.  against  H.  and  the  testator'n  widow,  who  had 
married  again,  and  against  Har/ord  her  present  husband,  charging  sundry  breadbes 
of  trust  by  the  two  former  defendants,  and  misappropriations  by  Hturford—mn 
injunction  was  cranted  against  all  the  defendants,  restraining  them  from  furtlMr 
interference  with  the  trust  estate,  and  an  order  for  the  appointment  of  a  receiver 
was  made.  A  motion  by  /Tar/oni— denying  the  allegations  of  waste,  and  claiming 
personally  a  right  during  his  wife's  life  to  the  enjoyment  of  the  propertv — to  dis- 
solve the  injunction  as  against  him,  and  to  discharge  that  order,  was  msmissed  with 
costs,  except  as  to  the  testator's  real  estate,  respecting  which  the  evidence  of  waste 
had  failed. 

Held  also,  that  the  Court  would  interfere,  although  the  cestui  que  trusts  were  not 
parties  to  the  suit 
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to  divide  it  among  all  his  children — the  boys  at  twenty-        ^^66. 
one,  and  the  girls  at  that  age  or  on  marriage.     There        Fbost 
was  no  provision  for  the  edacation  or  maintenance  of       hbalt 
the  children,  during  the  mother's  life ;  but  there  was  a    *nd  oth«n. 
clause,  giving  power  to  the  trustees  or  trustee  for  the 
time  being  to  secure  those  objects,  after  her  death. 
There  were  the  usual  declarations  making  the  trustees' 
receipts  a  discharge  to  all  parties  taking  the  same, 
and  entitling  the  trustees  to  reimbursement  for  their 
expenses.     This,  with  the  addition  of  the  clause  ap- 
pointing the  trustees  executors,  and  guardians  of  the 
children,  constituted  the  entire  will. 

It  appeared  that  Mrs.  Elliott  married  Harford  in 
1859,  about  eleven  months  after  the  testator's  death,  and 
she  had  managed  the  property  in  conjunction  with  her 
present  husband  till  of  late,  when  he  alone  had  collected 
the  stock  and  sold  great  numbers  of  the  cattle,  and  had 
bought  sundry  tracts  of  land  with,  it  was  said,  the  pro- 
ceeds, and  put  his  own  cattle  to  graze  on  the  testator's 
land.  There  were  allegations  also  that  ITeaZy  had  been 
purchasing  largely,  although  a  trustee. 

The  children  were  not  made  parties  to  the  suit. 

Martin,  Q.C.,  and  Milford  in  support  of  the  motion. 
During  the  wife's  life  the  trustees  had  no  legal  estate 
whatever,  and  no  duty  or  power  to  discharge  or  execute 
in  respect  of  any  part  of  the  property.  For  where  real 
estate  is  devised  to  one  person  upon  trust  to  permit  and 
suffer  another  to  receive  the  rents,  the  beneficial  devisee 
takes  the  legal  estate,  and  not  the  trustee.  And  where 
the  expressions  to  pay  unto,  and  permit  and  suffer  to 
receive,  were  both  used,  it  was  held  that  the  words 
''permit  and  suffer"  coming  last,  controlled  the  former 
trust  ^'  to  pay,"  and  that  the  same  construction  was 
applicable;  Doe  v.  Biggs  (a),  Gregory  v.  Senderaon  (6), 
Lewin  on  Trusts  (c),  and  Jarman  on  Wills  (d).  There- 
fore, the  whole  legal  estate  vested  in  the  wife ;  and  on 
her  marriage,  vested  in  her  husband.     It  follows  that 

(a)  2  TftVDt.  109.  (6)  4  Taunt.  772. 

{€)  (4th  Ed.),  p.  162.  (d)  2  VoL  240. 
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^^^'        this  plainti£E  has  no  locus  standi.    The  use  is  executed 

Fbost       in  the  party  benefited^  unless  some  duty  is  interposed 

Hbalt       ^^  ^^^  trustee^  or  he  possesses  some  power  to  inter- 

and others,    meddle;    Shapland  v.  Smith  (a).     But  here  there  is 

not  even   a  provision   for  the  maintenance    of    the 

testator's  children^  till  the  wife's  death. 

On  a  suggestion  of  waste  or  danger  the  parties  in 
remainder  may  come  in  to  ask  for  security,  but  not  for 
a  receiver.  Where  a  specific  legacy  is  given  to  one  for 
life,  and  after  his  death  to  another,  there  the  legatee  in 
remainder  was  formerly  entitled  in  all  cases  to  come  into 
a  Court  of  Equity,  and  to  have  a  decree  for  security 
from  the  tenant  for  life,  for  the  due  delivery  over  of  the 
legacy  to  the  remainder-man.  But  the  modern  practice 
is,  in  such  cases,  only  to  require  an  inventory  of  the 
articles,  specifying  that  they  belong  to  the  first  taker  for 
the  particular  period  only,  and  afterwards  to  the  person 
in  remainder;  and  security  is  not  required,  unless  there 
is  danger  that  the  articles  may  be  wasted,  or  otherwise 
lost  to  the  remainder-man ;  Foley  v.  Bvmell  (5),  Leeke 
V.  Bennett  (c),  Richards  v.  BaJcer  (d),  Story^s  Equity 
Jurisprudence  (e).  Here,  however,  there  is  no  re- 
mainder-man or  reversioner  before  the  Court. 

The  "enjoyment"  of  chattels  can,  in  many  cases,  only 
be  by  consumption;  Randall  v .  Russell  (/).  Will  it 
be  said  that  a  life  estate  in  hay  or  corn,  or  in  cows,  is 
confined  to  the  use  of  the  thing  itself,  till  it  disappears  ? 
But  the  defendant  has  done  nothing,  except  manage 
the  bulk  of  the  property  in  the  usual  and  proper 
course;  so  that  there  is  no  waste,  at  all  events,  and  no 
danger  in  this  case.  As  to  the  realty  there  is  not  even 
a  suggestion  of  waste,  and  there  are  two  persons  acting 
quite  as  much  entitled  as  the  plaintiff  can  be.  The 
judgment  of  Milford,  J.,  in  Wentworth  v.  Tompson  (y), 
was  referred  to. 

The  only  ground  on  which  Frost  can  sue  is  this,  that 
he  may  hereafter  be  liable  to  his  cestui  que  trust  by 

(a)  1  Br.  C.  C.  76.  (6)  1  Br.  C.  C.  279. 

(c)  1  Atk.  470.  (d)  2  Atk.  320. 

(0  §  604.  (/)  3  Meriv,  190.        {g)  Jane  9th,  1869. 
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reason  of  the  miscondnct  of  his  co-trastee.     But  as  he        1806. 


has  now  no  daty^  he  is  at  present  not  practically  a  Fkobt 

trustee  at  all.     A  receiver  should  not  be  appointed  to  Hjl^lt 

dispossess  a  legal  holder;  Shinner^a  Company  v.  Irish  and  others. 
Society  (a),  Story's  Equity  Jurisprudence  (6). 

Gordon,  for  the  plaintiff^  in  support  of  the  injunction. 
How  can  the  purposes  of  the^  entire  trust  be  secured,  if 
the  legal  state  be  not  in  the  trustees?  The  rule  is,  that 
where  a  trust  is  created,  a  legal  estate  sufficient  for  the 
execution  of  the  trust  shall^  if  possible,  be  implied ; 
Letdn  on  Trusts  (c).  Here,  it  is  necessary  that  the 
trustees  should  be  held  to  be  the  owners,  in  order  to 
enable  them  to  carry  out  the  trust.  If  there  be  no  trust, 
the  plaintiff  will  be  relieved  from  his  responsibility. 
But  if  the  two  trustees  are  to  be  permitted  to  deal  with 
the  property  as  they  please,  it  may  all  vanish.  The 
statute  of  Uses  has  no  application  to  personalty.  It  is 
submitted  that  Frost  must  have  a  right  to  come  here,  if 
only  to  secure  for  the  trust  the  property  which,  at  Mr. 
Hairford's  death,  at  all  events  will  be,  and  is  now  the  in- 
tended patrimony  of  the  children.  Mr.  Lewin  [d)  says, 
^'  if  one  trustee  be  cognisant  of  a  breach  of  trust  com- 
mitted by  another  and  either  industriously  conceal  it,  or 
do  not  take  active  measures  for  the  protection  of  the 
cestui  que  trusVs  interest,  he  will  himself  become 
responsible  for  the  mischievous  consequences  of  the 
act.  A  trustee  is  called  upon,  if  a  breach  of  trust  be 
threatened,  to  prevent  it  by  obtaining  an  injunction  ; 
and,  if  a  breach  of  trust  has  already  been  committed,  to 
file  a  bill  for  the  restoration  of  the  trust  fund  to  its 
proper  condition,  or  at  least  to  take  such  active  measures 
as,  with  a  due  regard  to  all  the  circumstances  of  the  case, 
may  be  considered  the  most  prudential.''  The  plaintifE 
is  quite  willing  to  rely  on  Wentworth  v.  Tompson, 
where,  although  by  consent,  a  receiver  was  appointed. 

Martin,  Q.C.,  in  reply.  A  devise  of  personal  property 
must  have  the  same  construction  as  that  of  real  estate, 

(a)  1  MyL  ^  Or.  162.  (&)  §  836. 

'(c)  Gh.  11.  a.  11  (4th  Ed.),  pp.  163,  lb7. 

(d)  Ch.  13, 1.  17  (4th  £d.),  p.  210. 
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^^^'         where  both  kinds  of  property  are  referred  to  in  the  same 
Fbobt        will ;   Dimk  v.  Fenner  (a),  Brovmcker  v.  Bcigot  (h)^ 
H^Y       Spence'a  E.J.  (cj.  There  cannot  be  two  different  chan- 
aad  others,    nels;  but  the  same  interest  will  pass  as  to  each  species 
of  property.  A  trast  to  permit  and  suffer  to  take  or 
receive  interest  or  dividends,  has  been  construed  to 
give  the  absolute  property  in  stock  in  the  funds  to  the 
cestui  que  trust,  who  was  a  married  woman  ;   Wagstaff 
V.  Smith  fdj.     How  could  the  wife  "  enjoy"  the  pro- 
perty, unless  she  has  the  legal  interest  in  it  ?     If  the 
trustees  can  interfere  in  the  management  and  the  like, 
the  wife  will  not  be  the  owner,  and  cannot  be  said  to 
"enjoy"  the  property.     He  referred  to  Knight  v.  EUis 
(ejy  and  Jarman  on  Wills  ffj. 

As  to  the  appointment  of  a  receiver,  the  Court  does 
not  appoint  them  as  against  parties  in  possession,  where 
there  is  no  fraud  or  waste,  or  where  the  rights  are 
doubtful ;  Seton  on  Decrees  (gr),  citing  Earl  Talbot  v- 
Scott  {h).    The  waste,  also,  must  be  flagrant. 

Cur.  adv,  vuU. 
July  u.  The  Primabt  Judge  having  recite  the  facts  of  the 

case  as  nbove  set  out,  continued — 

It  has  been  contended  for  Harford  that  his  wife  took, 
under  this  will,  the  legal  estate — in  at  all  events  the 
real  property — ^for  her  life ;  that,  her  interest  in  the 
personalty,  since  no  reason  existed  for  a  different  dis- 
position, was  of  the  same  nature ;  and  that,  the  entire 
enjoyment  of  both  being  in  her,  without  any  control 
or  power  of  interference  in  any  other  person,  the  co- 
trustees had  no  duty  cast  on  them,  and  so  no  right  to 
ask  the  interposition  of  the  Court ;  or  that,  if  the  plain- 
tiff had  such  a  right,  it  could  only  be  on  facts  showing 
a  clear  case  of  actual  or  meditated  waste,  and  then  that 
the  Court  would  at  the  most  direct  security  to  be  given, 
that  the  property  ultimately  should  be  forthcoming. 

I  shall  assume,  for  the  purposes  of  my  present  decision, 

that,  on  the  authorities — ^however  strong  the  reasong 

(a)  2  Rosa,  k  MyL  567.  (6)  19  Ves.  674 ;  S  C,  1  Meriv.  280. 

(c)  2  Vol.,  150,  155.  {(i)  9  Yen.  520. 

(«)  2  Br.  C.  C.  670  (/)  2  VoL  479. 

ig)  2  VoL,  1010.  {h)  4  Kay  &  J.  96 ;  37  L^  J.  Ch.  273. 
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which  might  be  urged^  if  the  point  were  new,  against  ^^^' 
that  constmction — the  devise  here  of  the  real  estate,  Fbost 
although  in  terms  to  the  trustees,  vested  the  legal  as  well  Hbalt 
as  equitable  interest  therein,  for  her  life,  in  the  widow.  "*d  othaw. 
Such  would  seem  to  be  the  result  of  the  rule,  that, 
where  no  "  use  "  in  a  third  person  or  active  duty  in  a 
trustee  is  interposed,  words  permitting  a  beneficiary  to 
"receive  the  rents  and  profits"  of  an  estate  (to  which 
words  a  permission  to  "have  the  benefit  and  enjoyment" 
of  the  property  is  equivalent),  will  carry  the  legal  estate, 
to  the  extent  of  his  equitable  interest,  to  such  beneficiary . 
But  this  is  an  artificial  rule,  founded  on  the  statute  of 
Uses,  which  does  not  extend  to  personal  property.  In 
limitations  affecting  real  estate,  the  statute  "executes" 
the  use  or  trust,  as  we  know,  in  the  party  meant  to  be 
benefited;  and  the  Courts  have  arbitrarily  decided,  that 
a  trust  for  the  beneficiary  in  so  many  words,  or  a  trust 
to  suffer  the  beneficiary  to  receive  the  profits,  is  in  effect 
the  same  thing.  There  is  no  decision,  however,  that,  in 
respect  of  personal  property,  unless  perhaps  of  leasehold 
interests,  the  same  technical  rules  equally  and  under  all 
circumstances  must  prevail — so  that  the  Court  cannot, 
in  a  case  of  this  kind,  give  effect  to  a  testator's  actual 
intention.  And,  if  not,  I  shall  feel  bound  to  hold 
here,  that  a  devise— not  to  the  testator's  wife,  but  to 
trustees — of  money,  and  of  live  stock  on  a  cattle  station 
(and  the  station  also,  assuming  it  to  be  occupied  as 
"squattages"  usually  are),  with  other  chattels,  on  trust 
to  "permit"  her  to  enjoy  such  property  for  life,  and 
then  to  divide  it  among  his  children,  is  in  legal  opera- 
tion what  it  is  in  terms,  and,  we  may  certainly  infer, 
was  by  him  meant  to  be. 

The  cases  relied  on  for  the  defendant  Harford,  to 
show  that  the  disposition  by  will  of  personal  estate, 
where  the  terms  used  are  the  same,  will  follow  that  of 
the  real,  were  Browneker  v.  Bagot  (a),  and  Dunk  v. 
Fenner  (6).  The  former  decided  (following  Coulson 
V.  Coulson  (c)  that  a  certain  limitation  of  lands  there 

(a)  1  Meriv.  280.  (6)  2  Roas.  and  MyL  665. 

(c)  2  Atk.  246. 
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created  an  estate  tail;  and  that^  therefore^  the  testator 
having  afterwards  given  personalty  "  for  the  same  estate^ 
and  in  the  same  manner"  as  the  real  property,  an  estate 
tail  therein  was  equally  meant  to  be  created — ^whereby 
the  personalty  so  limited  became,  accordingto  asimilarly 
artificial  but  established  rnle  of  construction,  vested 
in  the  donee  absolutely.  Dunk  v.  Fenner^  following 
Jesson  V.  Wright  (a),  and  Donn  v.  Penny  (fc),  are  to  the 
same  effect.  Sir  John  Leach  held,  that  the  limitation  of 
the  realty  in  that  case  gave  the  first  donee  an  estate  tail 
therein ;  and,  therefore,  as  to  the  personal  property,  that 
the  same  words — ^by  force  of  the  rule  just  mentioned, 
both  the  real  and  personal  estate  being  given  in  the  same 
terms — carried  the  latter  absolutely.  It  was,  says  the 
learned  Judge,  the  testator's  plain  intention  that  both 
classes  should  go  together ;  and  the  words,  therefore, 
must  receive  the  same  construction  as  to  both. 

Those  cases  appear  to  me,  although  the  distinction 
may  not  be  easily  defined,  to  be  distinguishable  from  the 
present;  and  I  do  not  think  that  their  application  ought 
to  be  extended.    In  both  the  conclusion  was  inevitable, 
that  if — although  on  a  purely  artificial  rule  of  construc- 
tion, or  of  law — a  certain  kind  or  extent  of  interest 
was  created  as  to  the  real  estate,  the  same  (the  testator 
being  taken  to  have  intended  what  the  technical  words 
expressed)  was  equally  created,  or  meant  to  be  created, 
by  the  same  words,  with  respect  to  the  personal.    An 
estate  tail  cannot  exist  in  chattels,  however;  and  there- 
fore, as  to  these  the  donee  necessarily  took  the  entire 
interest.     But  in  this  case,  the  trust  or  use  declared 
becomes  vested  (or,  as  the  law  terms  it,  executed)  in  the 
beneficiary  donee,  as  to  the  real  estate,  by  force  of  a 
statute  only — and  that  statute,  as  already  noticed,  has 
no  reference  whatever  to  personalty.    Even  if  we  con- 
cede, therefore,  that  the  testator  must  be  assumed  to 
have  known,  such  being  the  legal  but  very  violent  pre- 
sumption, how  his  freehold  lands  would  vest  by  virtue 
of  that  statute,  I  do  not  see  why  it  should  not  equally  be 
assumed,  that  he  was  aware  of  the  inapplicability  of  the 

(a)  2  BUgh  53.  (6)  19  Ves.  544. 
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statute,  to  the  fleeting  and  precarious  chattel  property        ^^^- 
which  he  was  leaving.     The  inference  is  surely  not  a        Pbost 
forced  or  unreasonable  one/ that  the  testator — ^if  the       Hbaly 
distinction  was  present  to  his  mind  at  all — meant  his    *nd  others, 
wife  to  be  legally  seized  of  the  immovable  property, 
but  intended  to  vest  his  stations  and  the  cattle.on  them 
in  trustees,  whose  duty  it  would  be  to  prevent  the 
dissipation,  sale,  removal,  or  undue  diminution  of  the 
property,  to  the  irremediable  injury  of  his  children- 
The  cases  cited,  at  all  events,  do  not  go  beyond  the 
particular  point  decided  in  them ;  they  do  not  neces- 
sarily embrace,  even  by  inference,  the  point  now  for 
decision;  and  there  is  nothing,  therefore,  so  far  as 
their  authority  is  concerned,  to  restrain  or  pervert  the 
natural  meaning  of  the  words  used. 

As  to  a  portion  of  the  personalty,  that  is  to  say,  the 
furniture,  if  any,  the  dead  stock  (whatever  that  was), 
and  some  other  articles,  the  difficulty  may  perhaps  arise 
which  WBS  suggested  on  the  argument;  namely,  that  the 
wife  has  of  necessity  an  absolute  right  to  them,  because 
the  use  of  such  articles  inevitably  involves,  sooner  or 
later,  their  consumption.  But  this  is  a  veiy  subordinate 
matter.  No  such  question  can  exist,  with  respect  to  the 
large  sum  in  cash  lying  unexpended  at  the  testator's 
death,  or  the  squatting  station,  and  the  live  stock  on 
that  properly.  The  interest  of  the  money,  and  the 
legitimate  annual  profits  of  the  stock  and  station,  are 
all  which  the  widow  was  entitled  to ;  and  her  present 
husband,  although  appearing  now  to  ignore  the  ultimate 
rights  of  her  children,  must  have  been  well  aware  that 
such — and  such  only — whether  legal  or  equitable,  was 
her  title.  I  do  not  finally  decide,  that  the  legal  estate 
in  those  chattel  interests  is  in  the  trustees ;  for,  as  at 
present  advised,  even  assuming  it  to  have  been  in  the 
wife,  and  now  to  be  vested  in  Harford  in  her  right,  I  am 
prepared  to  hold  that,  on  reasonable  evidence  of  waste 
in  the  defendants,  or  either  of  them,  the  plaintiff  as 
one  of  such  trustees  is  entitled — on  behalf  of  those 
children,  who  will  or  may  otherwise  be  defrauded  of 
their  rights — ^to  ask  this  Court  to  protect  them. 
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^^^*  I  have  no  doubt  that  the  jurisdiction  exists  to  afford 

Frost  that  protection^  in  exactly  the  way  in  which  it  has  been 
Hbalt  temporarily  given ;  and  notwithstanding  HarfardCs 
and  others,  allegations  in  his  answer,  and  all  that  has  been  urged 
for  him,  I  am  of  opinion  that  there  is  preponderating 
evidence  of  such  waste  here.  As  already  observed,  he 
would  be  entitled  to  the  fair  annual  profits  of  the  per- 
sonalty ;  and  all  that  can  be  considered  of  that  char- 
acter (a  question  which  it  will  often  not  be  easy  to 
determine),  Harford  has  the  right — such  have  been  the 
defects  of  the  will,  and  the  improvidence  of  the  widow 
on  her  marriage — ^to  appropriate  exclusively  to  himself. 
I  say  nothing  now  of  any  claim  which  she  may  think 
fit  to  advance,  to  a  settlement.  It  is  of  his  rights,  as 
they  stand  at  present,  that  I  speak.  But  it  is  clear  to 
my  apprehension,  that  the  defendant  has  been  grossly 
deteriorating  the  property — the  station,  and  the  stock 
belonging  to  it — and  appropriating  to  his  own  use  mach 
more  than  their  legitimate  yearly  proceeds.  I,  therefore, 
refuse  to  disturb  either  the  injunction  or  the  appoint- 
ment of  a  receiver— except  as  to  the  testator's  rea*  estate, 
respecting  which  the  evidence  of  waste  fails.  For  the 
reasons  already  assigned,  I  conceive  the  legal  interest  in 
that  portion  of  the  devised  property,  during  the  wife's 
life,  to  be  in  Harford ;  but  I  exempt  that  portion,  on 
the  ground  above  stated  alone.  I  am  willing,  on  the 
same  ground,  to  exclude  from  the  operation  of  both 
orders  the  leasehold  estate  at  Mudgee.  With  respect 
to  all  the  other  parts  of  the  property,  the  defendant's 
motion  is  dismissed ;  and,  since  the  principal  object  of 
it  has  failed,  and  he  ha.s  by  asking  for  too  much  com- 
pelled the  plaintiff  to  oppose,  the  dismissal  will  be  with 
costs  as  to  the  whole. 

I  have  looked  at  all  the  cases  referred  to  on  both  sides; 
but  none  exactly  touches  the  point,  for  which  I  under- 
stood them  to  have  been  cited.  The  decision  in  Wentworik 
V.  Tompson  (for  instance)  was,  that  one  trustee,  although 
himself  guilty  of  negligence,  might  compel  co-trustees  to 
make  good  losses,  in  diminution  of  the  trust  funds,  arising 
from  breaches  of  trust  by  them — ^notwithstanding  that 
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the  ceatuia  qvs  trust  were  not  parties^  and  that  no  claim        ^86g. 
had  been  then  made  by  them  ou  the  plaintiff.    In  some        Fbort 
respects  that  case  resembles  the  present.    None  of  the       h^t 
parties  there,  however,  had  rights  or  interests  of  their    ^^^  othew. 
own ;  the  trustees  had  all,  confessedly,  active  duties  to 
discharge ;  the  suit  was  for  the  plaintiff's  protection 
alone;  and  (although  this  distinction  perhaps  is  not 
material)  the  objects  of  the  trust  were  directly,  and  not 
remotely  or  contingently  only,  interested  in  the  funds. 

It  may  certainly  be  said,  that  the  children  of  the  tes- 
tator here  are  interested,  even  now,  that  the  property 
which  is  eventually — after  their  mother's  death,  and  on 
their  attaining  certain  ages — ^to  become  theirs,  should  not 
unduly  be  diminished.  But  the  objection  remains,  that 
the  plaintiff  in  this  case  sues  a  person  who  is  at  present 
the  sole  beneficiary  of  the  fund,  in  his  own  right  or  that 
of  his  wife,  and  who  is  not  and  never  has  been  a  trustee. 
It  will  be  answered  that  this  person  knew  of  the  trust, 
and  the  limited  nature  of  her  interest  under  it,  before  his 
wrongful  appropriation  of  that  fund ;  and  so,  that  the 
proceeds  in  his  hands  may  be  followed.  Considered  as  a 
stranger  to  and  ignorant  of  the  trust,  Ha/rford  would — in 
respect  of  any  excess  of  appropriation  by  him — be  in  the 
position  of  an  ordinary  wrong-doer;  and  Wentworth'7, 
Tampson  would  not,  as  far  as  he  is  concerned,  apply.  It 
would  be  a  strong  thing  to  maintain,  however,  that  a 
tenant  for  life  of  personalty,  because  of  his  legal  title  to 
possession,  or  of  his  ignorance  of  the  rights  of  parties  in 
reversion,  could  not  be  restrained  by  injunction  from 
making  away  with  that  property — or  could  not  be  dis- 
placed by  a  receiver,  if  thought  necessary,  on  his  actually 
making  away  with  portions  of  it,  and  appearing  to  be 
likely  to  commit  similar  acts  of  spoliation. 

If  this  can  be  done  at  the  instance  of  the  reversioners 
themselves,  may  it  not  also  be  at  the  instance  of  a 
trustee — ^who,  on  the  happening  of  the  event,  although 
having  no  legal  title  now,  will  have  the  duty  cast  on  him 
of  entering  on  the  property,  and  preserving  it  for  their 
benefit  ?  As  to  this  last  point,  however,  no  difficulty  of 
course  exists,  if  Elliott's  trustees  have  in  them  the  legal 
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interest ;  sinoe^  in  that  case^  Sarford  is  a  cestui  que 
trust,  and  no  more.  The  other  trustees  are  equally 
defendants ;  and  the  order  for  the  receiver,  as  well  as 
the  injunction,  may  be  supported — ^in  that  view  of  the 
case — as  necessary  at  all  events  against  them. 

Possibly,  in  either  event,  I  would  here  suggest,  'Sar- 
ford may  eventually  be  allowed  to  become  himself  the 
receiver,  on  proper  terms.  The  interests  of  the  wife 
and  her  children,  might  perhaps — since  her  husband 
would  then  be  under  the  superintendence,  as  well  as 
the  direct  control,  of  the  Court — be  promoted  by  that 
course.  But  this  will  depend  on  circumstances,  of 
which,  at  the  present  stage  of  the  cause,  and  in  the 
absence  of  fuller  information,  it  would  be  prematare, 
if  not  impossible,  to  judge. 


Eoo&MuancAL. 
June  26. 


The  advertise- 
ment of  inten- 
tion to  apply 
for  probate  to 
one  of  two 
executors 
named  in  a 
will,  most 
mention  the 
seoond  exeoa- 
tor,  and  state 
the  intention 
to  apply  for 
proMte  with 
leave  reserved 
to  him. 


In  the  goods  of  Simons,  deceased  (a). 

• 

T^ILKINSON  moved  that  probate  might  be  granted 
to  one  of  two  executors  named  in  the  Will — 
leave  being  reserved  to  the  other  executor  to  come  in 
and  prove. 

It  appeared  that  the  advertisement  required  by  the 
Rules  stalled  merely  the  intention  to  apply  for  probate 
to  the  applicant,  ^^the  executor  named  in  the  will," 
&c.,  without  stating  the  intention  to  apply  for  probate 
with  leave  reserved  to  the  other  executor  to  come  in 
and  prove,  or  otherwise  showing  that  there  were  two 
executors.  In  re  Owen  Jones,  deceased  (6),  and  In  re 
Henderson,  deceased  (c),  were  referred  to. 

The  Court  {Stephen,  C.  J.,  dvhitante)  refused  the 
application,  being  of  opinion  that  the  advertisement 
was  calculated  to  mislead,  and  was  not  a  sufficient 
compliance  with  the  Rules.    • 


(a)  Befof'e  Stephen,  C.  J.,  Wise,  J.,  and  Hargrove,  J. 
(&)  1  Wyatt  at  \yebb ;  I.  £.  Jb  M.  14.         (c)  March,  1865. 


CASES   IN  EQUITY. 


IT 


1865. 


Alliance  Bank  (Limited)  against  Irving. 


July  28. 

August  1,2,  3, 

and  24. 

'T^HIS  was  a  suit  instituted  by  the  Alliance  Bank      A  testator 

(Limited),  an  incorporated  public  company  carry-  f^!!^"^^ 

ing  on  business  in  London  and  elsewhere  in  England,  and  personal 

on  behalf  of  themselves  and  all  the  other  unsatisfied  south  Wal©^ 

creditors  of  Clai^k  Ii-ving  (deceased),  formerly  of  this  died  domiciled 

colony,   but  who  at   the  time  of  his  will  and   death  largely  in- ' 

resided  in  England.     The  defendant,  Adelaide  Irving,  ^^  ^J|g^. 

who  is  the  testator's  widow,  resides  also  in  England,  tors— one  of 

and  is  the  sole  executrix  appointed  by  the  will  of  the  Jidrng'in^ 

testator,  and  the  sole  devisee  and  legatee  of  all  his  real  England,  in- 

1  .     .  X     X?  X     *  ,  .      stituted  a 

and  personal  propert}',  subject  to  the  payment  of  his  creditor's  suit 

The  bill  was  filed  on  the  5th  of  June  by  Mr.  Robert  Chancery 
Johnson y  as  solicitor  for  the  plaintiflFs,  under  instructions  tMtSwr'V^ 
given  him  by  an  agent  of  the  Alliance  Bank  appointed  widow,  who 
under  seal.     It  stated  that  the  testator,  Clark  Irving,  in  England, 
died  on  the  18th  Januarj^  1865,  and  as  the  plaintiffs  and  was  the 

sole  pxeontri^r 

believed  in  embaiTassed  circumstances — ^that  at  the  time  and  devisee 
of  his  death  he  was  indebted  to  the  plaintiffs  in  the  sum  hKn?^in^ 
of  £100,000  and  upwards,  and  was  also  largely  indebted  this  suit  a 

to  several  other  creditors,  English  and  colonial — that  he  i,een  obtained 

for  adminis- 
tration of  the  testator's  estate,  and  for  receivers  to  collect  his  assets  in  this  colony 
and  elsewhere  ;  but  before  their  actual  appointment  the  executrix,  without  obtaining 
probate  or  administration  in  this  Court,  had,  by  her  son  as  f^^nt,  taken  possession 
of  part,  and  was  proceeding  to  collect  and  i-ealize  the  residue  of  the  testator's 
property  in  this  colony.  The  plaintiffs,  who  were  aLso  English  creditors,  now  insti- 
tuted here  a  suit  of  the  same  character  against  the  widow,  and  served  her  son  with 
the  bill,  under  an  order  for  substituted  service,  and  subsequently,  but  before  ap- 
pearance entered  for  the  defendant,  and  without  opposition,  obtained  an  order  for  the 
appointment  of  a  receiver,  and  for  an  injunction  to  restrain  the  defendant  from 
dealing  with  the  estate.  A  motion  to  rescind  this  order  and  dissolve  the  injunction 
was  granted  by  the  Primaiy  Jud^,  on  the  grounds  principally  that  the  bill  was  de- 
fective for  the  purposes  of  administration,  as  the  defendant  was  not  the  adminis- 
trator or  personal  representative  in  this  colony  of  the  deceased ;  and  that  the  testator 
having  died  domiciled  in  £ngland,  and  the  parties  being  resident  there,  the  Court  of 
Chancery,  which  had  already  made  a  decree  for  the  administration  of  the  testator's 
assets,  and  was  competent  by  virtue  of  its  jurisdiction  over  the  persons  of  the  parties 
to  carry  into  effect  the  provisions  of  the  will,  for  the  benefit  of  the  persons  interested, 
was  the  appropriate  forum  for  the  creditors  to  resort  to  for  satisfaction  of  their 
claims  (a). 

(rt)  Tliis  order  was  rectrxd  by  the  full  Court  on  appcAl  (StfpheHj  C.  J.,  the  Primary  Judge, 
dtsttntienU).    See  Post. 
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was  possessed  of  personal  and  real  estate  in  this  colony 
of  considerable  value — and  that  the  defendant  had,  by 
means  of  John  Irving  (the  testator's  eldest  son  and  heir 
at  law,  and  who  was  acting  as  her  agent  under  a  power 
of  attorney),  taken  possession  of  part,  and  was  proceed- 
ing to  collect  and  realize  the  rest,  of  the  testator's 
personal  assets  in  this  colony,  and  was  in  receipt  of  the 
rents  and  profits  of  his  real  estate. 

It  was  prayed  that  the  trusts  of  the  will  might  be 
carried  into  execution — that  the  testator's  estate,  real 
and  personal,  in  this  colony,  might  be  administered 
under  the  direction  of  the  Court,  and  that  the  de- 
fendant might  be  restrained  by  injunction  from  re- 
ceiving or  collecting  the  testator's  personalty,  and  the 
rents  of  his  real  estate,  and  that  a  receiver  might  be 
appointed  for  these  purposes. 

On  the  9th  of  June  an  order  was  made  for  substituted 
service  of  the  bill  on  John  Irving y  and  on  the  7th  of 
July  the  plain tiflFs  moved  for  an  injunction  to  restrain 
the  defendant  from  dealing  with  the  estate.  In  the  affi- 
davits used  on  this  motion,  it  was  stated  that  Mr.  John 
Irving  (who  arrived  in  this  colony  in  March  last)  had 
sold,  or  permitted  the  sale  of,  a  steamer  named  the 
**  Florence  Irving,"  part  of  the  testator's  assets — ^that 
he  had  executed  a  mortgage  over  some  valuable  city 
property  of  the  testator  to  the  Commercial  Banking 
Company  of  Sydney,  to  secure  a  debt  of  about  £10,000 
due  from  the  testator,  and  for  the  recovery  of  which  a 
writ  of  foreign  attachment  had  been  issued  against  the 
executrix — that  in  this  last  transaction,  as  well  as  in  all 
his  dealings  with  the  estate,  the  defendant's  agent  acted 
under  the  advice  of  his  solicitor,  Mr.  JR.  J.  Want,  whose 
firm  were  the  general  solicitors  forthe  Commercial  Bank. 
It  was  also  stated  that  Mr.  John  Irving  was  endeavour- 
ing to  dispose  of  certain  valuable  squatting  stations 
belonging  to  the  testator — that  the  defendant's  soUcitor 
refused  to  give  any  pledge  that  nothing  should  be  done 
in  the  estate  to  the  prejudice  of  the  creditors — and  that 
the  defendant  claimed  to  be  entitled  to  some  interest  in 
the  squatting  property,  under  a  settlement  executed  by 
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the  testator  on  the  day  before  his  death.     It  also  ap-        1865. 
peared  that   the    defendant   had   proved  the  will  in      alliance 

England,  but  that  no  letters  of  administration  to  the      ,,  ^^^^  ^ 

^  (Limited) 

effects  of  Clark  Irving  had  been  obtained  in  this  colony 
by  her  or  any  other  person. 


V. 
IllVIXG. 


The  defendant  had  not  appeared  to  the  bill  within  the 
time  limited  for  appearance,  and  the  plaintiffs  had  not 
entered  an  appearance  for  her.  The  present  motion  was 
not  opposed  on  her  behalf;  but  the  Primary  Judge 
refused  to  grant  the  injunction,  unless  the  order  em- 
braced also  the  appointment  of  a  receiver.  The  plaintiffs  July  7. 
according^  took  the  order  for  injunction  and  receiver. 

It  was  now  moved  on  behalf  of  the  defendant  (who  July  28. 
had  in  the  meantime  appeared  to  the  bill)  to  dissolve 
the  injunction,  and  rescind  the  order  for  injunction  and 
receiver.  From  the  afEda^dts  read  in  support  of  the 
motion,  it  appeared  that  previous  to  the  institution  of 
this  suit,  the  Alliance  Bank  had  instituted  proceedings 
against  the  defendant,  by  administration  summons  in  the 
Court  of  Chancery  in  England,  and  that  the  defendant 
had  appeared  and  resisted  these  proceedings,  in  conse- 
quence of  which  they  were  abandoned,  or  the  summons 
dismissed.  It  also  appeared  that  one  Newton  had  also 
instituted  in  the  Court  of  Chancery  a  suit  of  the  same 
character  as  the  present,  and  that  a  decJree  had  (on  the 
19th  of  April  last)  been  made  therein,  directing  the  ap- 
pointment of  two  receivers,  with  power  to  constitute 
agents  in  this  colony,  and  providing  for  the  execution 
by  the  defendant  of  all  acts  necessary  for  the  collection 
or  management  of  the  estate.  It  was  also  proved  that 
notice  of  this  decree  was  published  in  the  Sydney  news- 
pax)ers  on  the  1st  of  Jul}'.  The  allegation  that  the 
testator  died  in  embarrassed  circumstances  was  denied, 
and,  it  was  averred,  that  John  Irving  had  been  dealing 
with  the  estate  in  a  careful  and  proper  manner.  It  also 
appeai'ed  that  the  solicitors  who  filed  the  bill,  did  so 
under  authorit}'^  from  an  agent  duly  appointed  under 
the  corporate  seal  of  the  Alliance  Bank,  and  that  such 
proceeding  had  been  duly  ratified  by  the  Bank. 


V, 

Irving. 
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1865.  Davleii  and  Milford  in  support  of  the  motion.    First, 

Alliance  ^^^  solicitors  who  filed  this  bill  have  done  so  without 
Bank  sufficient  authority,  for  they  have  not  been  appointed  by 
the  Alliance  Bank  under  its  common  seal.  The  bank 
is  a  corporation,  and  has  no  power  to  retain  an  attorney 
except  under  its  corporate  seal ;  Story  on  Agency  (a), 
Arnold  v.  Mai/or  of  Poole  (h),  Faviell  v.  Easieni 
Counties  liailivai/  Co.  (c),  Sutton  v.  Spectacle  Makers* 
Co.  (rf),  R.  V,  Justices  of  Cumberland  {e).  By  the 
English  Act  (27  and  28  Vic,  c.  29,  sec.  3)  Joint  Stock 
Companies  are  empowered  to  have  duplicate  seals ;  but 
an  inspection  will  shew  that  the  seal  affixed  by  the  agent 
here  to  the  appointment  of  the  solicitor,  is  not  such  a 
duplicate  of  the  corporate  seal.  The  solicitors  who  filed 
this  bill  have,  therefore,  not  been  properly  appointed, 
and  the  plaintiffs  might  repudiate  the  whole  of  their 
proceedings.  There  is  nothing  which  could  bind  the 
plaintiffs  suing  here,  except  the  fact  of  their  retaining 
an  attorney ;  and  if  the  appointment  here  acted  upon 
were  repudiated  by  the  Bank,  as  it  might  be,  great 
injmy  might  be  inflicted  on  the  defendant ;  Robson  v. 
Eaton  if),  Hubbart  v.  Phillips  ((f),  Baker  v.  Roe{h), 
There  must  be  a  special  authority  under  seal  to  file  a 
bill  on  behalf  of  a  corporation ;  and  the  probability  that 
such  a  proceeding  will  subsequently  be  ratified,  does  not 
justify  the  solicitor  in  instituting  a  suit;  DanieVs 
Ch.  Pr.  (i),  Wilson  v.  Wilson  (i),  Lord  v.  Kellett  {I), 
Hall  V.  Bennett  (/n),  Hood  v.  Phillips  (n).  Ward  v. 
Ward  (o),  Martin  v.  Oreenway  (p),  Bacon's  Abr.  (q). 
If,  therefore,  the  suit  was  instituted  without  authority, 
the  relief  prayed  should  not  have  been  granted,  and 
the  injimction  should  now  be  dissolved. 

Secondly,  the  bill  cannot  be  maintained,  inasmuch  as 
there  is  no  personal  representative  of  Clark  Irving  before 

(a)  Sec.  149.  (6)  2  Dow.  N.  S.  574,  597. 

(c)  2  Exch.  344.  {d)  10  L.  T.  Rep.  Har.  Dig.  (1865)  11. 

(e)  6  D.  &  L.  431.  (/)  1  T.  R.  62. 

((/)  13  M.  &  W.  702.  {ft)  3  Dow.  496. 

(2)  1  Vol.,  p.  202,  3rd  Ed.    (Ic)  IJ.  &  W.  457,  459. 

il)  2  M.  &  K.  1.  {7ii)  2  Sim.  &  St.  78. 

(n)  6  Beav.  176.  (o)  6  Beav.  251. 

Ip)  10  Beav.  564.  {q)  2  Vol,  tit.  Corp.,  E.  5,  p.  265. 
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the  Court ;  and  in  the  absence  of  such  a  representative, 
the  Court  can  make  no  decree  for  administration; 
Williains  on  Executors  (a),  Moore  v.  Curtis  (h). 
This  is  a  ground  of  demurrer,  and  on  a  motion  to 
dissolve  an  injunction  any  such  ground  may  be  relied 
on  ;  for,  as  an  injunction  would  not  in  the  first  instance 
be  granted,  if  the  bill  appeared  to  be  demurrable,  so,  if 
granted,  it  will  be  dissolved,  upon  this  being  shown. 
Every  bill  for  administration  must  state  the  fact  of 
probate,  or  administration  having  been  granted,  and 
must  make  the  administrator  or  personal  representative 
a  party,  for  without  this  there  can  be  no  administration 
of  the  estate.  The  bill  shews  that  the  defendant  has 
taken  out  probate  in  England ;  but  it  does  not  shew 
that  either  probate  or  administration  has  been  granted 
to  her  here.  In  point  of  fact  no  steps  have  yet  been 
taken,  in  this  colony,  for  the  appointment  of  a  personal 
representative  of  the  deceased,  Clark  Irving,  And  it  is 
not  sufficient  that  the  person  made  defendant  is  the 
personal  representative  in  another  country ;  Williams 
on  Executors  (c),  Westlake  on  International  Law  (rf). 
The  cases  of  Tyler  v.  Bell  (e)  and  Loivry  v.  Fulton  (/) 
establish  that  the  taking  out  of  probate  or  adminis- 
tration in  another  country,  does  not  constitute  the  de- 
fendant the  personal  representative  here,  and  that  an 
administrator  cannot  be  sued  as  such,  except  in  the 
country  where  administration  has  been  granted.  Nor 
by  appearing  in  this  suit  does  the  defendant  assume  the 
character  of  a  personal  representative.  It  may  be  con- 
tended that  she  is  here  treated  as  executrix  de  son  tort ; 
but  such  an  executrix  is  not  a  sufficient  personal  repre- 
sentative as  a  party  defendant  in  an  administration  suit. 
A  bill  might  possibly  be  filed  against  her  in  that 
character,  for  the  preservation  of  the  property  ;  but  that 
is  not  the  object  of  the  present  suit,  and  no  trespass  or 
waste  is  alleged  against  her  ;  Penny  y.  Watts  (</),  Logan 
V.  Fairlie  (fc),  Calvert  on  Parties  {i),Storg*s  Eq.  Plead- 

(a)  2  Vol.,  p.  1829,  yth  Ed.  {b)  lOtli  Oct.,  1860. 

(c)  2  Vol.,  p.  1831,  6th  Ed.  (rf)  p.  287. 

(c)  2  My.  k  Cr.  89,  110.  (/)  9  Sim.  104. 

{g)  2  Pb.  149,  152.     (h)  2  Sim.  k  St.  284.  {()  p.  143. 
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ing  (a),  Maclean  v.  Dawson  (&),  Humphreys  v.  Hum- 
phreys (c),  Lowe  V.  Fairlie  (d),  Creasor  v.  Robinson  {e). 
As  therefore  the  relief  sought  in  this  suit  could  not  be 
granted  for  want  of  a  personal  representative,  the  order 
for  injunction  and  receiver  ought  now  to  be  rescinded. 
Thirdly,  there  has  been  a  suppression  of  material  facts 
in  tlie  plaintiffs'  bill,  and  the  affidavits  on  which  the 
order  for  injunction  and  receiver  was  obtained.  The 
suit  of  Newton  v.  Irving  was  instituted  in  Maixh  last, 
in  the  Court  of  Chancer}',  in  England  ;  and  on  the  19th 
of  April  a  decree  was  made  b}'  T'.  C  Wood  for  the 
administration  of  Irving* s  estate,  for  the  benefit  of  all 
his  creditors,  and  appointing  receivers  with  adequate 
powers  for  the  collection  of  his  personalty  and  the  rents 
of  his  real  estate,  both  in  England  and  in  this  colony. 
Notice  of  that  decree  was  advertised  in  the  newspapers 
here,  on  the  1st  of  July.  The  plaintiffs,  no  doubt, 
knew  of  that  decree  having  been  made,  before  the  de- 
parture of  the  mail  which  brought  out  their  instructions 
to  commence  this  suit,  and  their  advisers  here  ought  to 
be  presumed  to  have  known  it  also.  We  have  alleged 
such  knowledge  on  their  part,  and  it  has  not  been 
denied.  But,  however  that  may  be,  the  plaintiffs  come 
into  Court  on  the  7th  Jul}',  and  on  affidavits  sworn  that 
day,  but  which  are  silent  as  to  the  facts  referred  to, 
moved  for  and  obtained  an  injunction.  Neither  do  the 
plaintiffs  inform  the  Court  that  their  own  administration 
summons  had  been  dismissed ;  a  fact  from  which  it 
might  be  inferred  that  their  claims  could  be  successfully 
resisted — as  we  allege  in  our  affidavits  it  can  be — ^inthe 
Courts  of  the  country  where  the  witnesses  to  the  trans- 
action on  which  their  claim  is  founded,  reside.  If  these 
facts  had  been  before  the  Court;  if  it  was  made  ap- 
parent that  the  granting  of  an  injunction  and  receiver 
would  bring  the  jurisdiction  of  this  Court  into  direct 
conflict  with  that  of  the  High  Court  of  Chancery — that 
the  plaintiffs  were  already  entitled  to  the  benefit  of  a 
decree  made  in  the  English  suit — ^that  applications  suc- 

(a)  sec.  171.  (b)  28  L.  J.  Ch.  742  ;  5  Jur.  X.  S.  1091. 

(c)  3  P.  Wms.  349.     {d)  2  Mndd.  101.  {c)  14  Bear.  589. 
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cessfol  here  might  be  rendered  nugatory  by  the  Court 
of  Chancery  in  the  exercise  of  its  jurisdiction  over  the 
persons  of  the  parties — ^this  Court  would  have  paused, 
before  making  the  order  in  question,  on  the  unopposed 
application  of  the  plaintiffs.  And  it  is  not  necessary 
that  the  facts  concealed  or  suppressed  should  be  such  as 
would  compel  the  Court  to  dissolve  an  injunction  ob- 
tained, as  it  were,  by  surprise ;  it  is  sufficient  if  they  are 
such  as  might  create  a  doubt  as  to  the  propriety  of 
granting  it  The  facts  here  concealed  were  material — 
vital  facts ;  and  if  they  had  been  laid  before  the 
Court,  the  order  for  injunction  would  not  have  been 
granted ;  DanieVs  Ch.  Pr.  (a),  Hilton  v.  Lord  Gh*an- 
ville  (fc),  DcUglish  v.  Jai^ie  (c). 

The  appointment  of  a  receiver  is  a  matter  resting 
in  the  sound  discretion  of  the  Court,  governed  by 
a  view  of  all  the  circumstances  of  the  case ;  Owen 
V.  Homan  (rf).  One  of  these  circumstances  is  the 
probability  of  the  plaintiff  being  ultimately  successful 
in  the  suit,  which,  as  we  have  shown,  cannot  be  the 
case  in  the  bill  framed  like  this,  the  personal  repre- 
sentative not  being  made  a  party.  And  another 
matter  which  would  influence  the  Court's  discretion, 
is  the  fact  that  the  powers  and  duties  of  the  re- 
ceiver appointed  here  would  lead  to  an  antagonism 
between  him  and  the  officers  of  the  Court  of  Chancery. 
That  Court  has  jurisdiction  to  appoint  a  receiver  of 
property  out  of  its  territorial  jurisdiction ;  and  when  the 
appointment  is  made,  this  Court  will  not  interfere,  as 
on  the  same  principle  it  will  not  interfere  with  a  foreign 
official  assignee  ;  Seton  on  Decrees  (e),  HoiUditch  v. 
Marquis  of  Donegal  (/),  Barkley  v.  Lord  Reay  (g), 
Faulkner  v.  Daniel  (A),  Bunlmry  v.  Bunhury  (i).  Earl 
of  Oxford* s  Case  (k),  Keys  v.  Keys  (Z),  Harrison  v. 
Gurney  (ni),  Jackson  v.  Leaf  (n),  SiU  v.  Worswick  (o). 
And  the  English  Court  can  restrain  parties  within  thei^ 


1865. 


(a)  2  Vol.,  p.  1266. 
{d)  3  M.  &  G.  378. 
(/)  8  Bl.  N.  S.  343. 
(0  1  Beav.  336. 
(0  1  Beav.  425. 
(n)  1  J.  &  W.  232. 


(6)  4  Beav.  180.       (c)  14  Jur.  945. 
(c)  2  Vol. ,  p.  1  38,  8rd  Ed. ,  by  Har.  k  L. 
{g)  2  Ha.  308.  (h)  3  Ha.  204  n. 

{k)  2  Wh.  k  Tud.  522, 228, 531, 2nd  Ed. 

(w)  2  J.  &  W.  668. 

(o)lH.B1.665,690. 
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jurisdiction  from  carrying  on  a  suit  in  another  country; 
Beckford  v.  Kemble  (a),  Poi-tarlvigton  v.  Soulby  (I), 
Penn  v.  Lord  Baltimore  (c),  Story's  Eq.  Jur.  (rf), 
Grdluxm  v.  Maxwell  (e).  On  the  ground,  therefore, 
that  facts  have  been  suppressed,  which  might  have 
materially  influenced  the  discretion  of  the  Court  in  this 
matter,  the  order  for  injunction  and  receiver  should  be 
set  aside,  and  the  injunction  dissolved — for  the  in- 
junction cannot  stand  if  the  receiver  be  discharged. 

Fourthly,  the  plaintiffs  have  taken  a  mistaken,  im- 
proper, and  irregular  course  in  their  proceedings  in  this 
suit.  In  the  first  place  the  order  for  substituted  service 
was  ultra  vires.  For  this  being  a  suit  respecting  lands 
in  this  colony,  is  one  of  the  cases  which  are  regulated  by 
the  provisions  of  the  Act,  13  Vic,  No.  31  (and  see  4  &  5 
W.  IV.,  c.  84,  and  15  &  16  Vic,  c  86,  sec  5),  and  the 
plaintiffs  should  have  entered  an  api)earance  for  the  de- 
fendant, under  that  Act,  before  proceeding  to  move  for 
an  injunction.  It  may  be  contended  that  the  order  for 
substituted  senice  was  made  under  the  general  juris- 
diction of  the  Court,  and  that  the  plaintiffs  were  not 
bound  to  avail  themselves  of  the  statutory  provisions 
referred  to.  No  doubt,  under  the  general  juris- 
dictions, the  Court  might  order  substituted  service  on 
an  agent  residing  within  its  jurisdiction,  and  who  had 
been  authorised  to  act  in  respect  of  the  subject  matter  of 
the  suit.  See  Hope  v.  Hope  (/),  Hohhousc  v.  Cmirt- 
ney  (g),  Murray  v.  Vipart  (h),  Weymouth  v.  Lambert  (i), 
Cooper  V.  Wood  (k).  But  in  all  those  cases  there  could 
be  no  doubt  that  the  agent  was  in  communication  with 
his  principal  respecting  the  suit,  and  it  was  reasonable 
to  think  that  the  latter  was  kept  informed  of  the  pro- 
ceedings. In  this  respect,  the  affidavits  filed  on  behalf 
of  the  plaintiffs  are  insufficient  to  support  a  motion  for 
substituted  service.  In  Hope  v.  Hope  notice  of  each 
motion  was  given  to  the  defendant,  and  it  was  clear  that 


(a)  1  Sim.  &  St.  7. 

(c)  2  W.  &  T.  767,  2nd  Ed. 

(«)  1  M.  &  G.  71. 

{g)  12  Sim.  140. 

(t)  3  Beav.  333. 


{b)  3  Myl.  &  K.  104,  108. 
id)  2  Vol..  sec.  744. 
(/)4DeG.  M.  &G.  328,341. 
(A)  1  Phil.  621. 
(k)  5  Bear.  391. 
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he  knew  what  was  going  on.  And  see  Smith  v.  Iliber-  1865. 
nian  Mine  Co.  (a),  DanieVs  C'h.  Pr.  (6),  Cookney  v.  alliance 
Anderson  (c),  Foley  v.  Maillardet  (d).  But  in  this  (Lf^^j^Bo) 
case,  even  assuming  the  order  for  substituted  service  to  ^  v. 
have  been  granted  under  the  general  jurisdiction,  what 
possibility  was  there  that  the  defendant  could  have  got 
notice  of  the  proceeding  for  the  receiver  and  injunction, 
between  the  5th  of  June,  when  the  bill  was  filed,  and 
the  7th  of  July,  when  the  order  for  injunction  and 
receiver  was  obtained.  But  fuilher,  none  of  the  cases 
in  which  the  general  jurisdiction  has  been  resorted  to, 
fall  within  the  Act,  13  Vic,  No.  31.  Where  that  Act 
applies,  the  general  jurisdiction  is  merged.  The  case  of 
Wilkie  V.  Fattorini  {e)  is  not  an  authority  for  the 
plaintiffs,  because  it  did  not  fall  under  the  Act — for  the 
lands  there  in  question  were  in  Queensland,  and  the 
order  was  made  under  the  general  jurisdiction.  The 
plaintiffs,  therefore,  not  having  entered  an  appearance 
for  the  defendant,  and  not  having  given  her,  or  even  her 
agent,  notice  of  the  motion,  have  obtained  the  order  for 
injunction  and  receiver  irregularly.  But,  further,  there 
is  no  case  in  which  a  receiver  has  been  appointed  with- 
out notice  to  the  parties;  DanieVs  Ch.  Pr.  (/), 
Morgan's  Ch.  Orders  (g)y  Metcalf  v.  Pulvertoft  (A). 
A  motion  for  a  receiver  cannot  be  made  ex  parte,  except 
where  the  defendant  has  absconded.  It  is  only  in  cases 
of  emergency  that  a  receiver  will  be  appointed  before 
answer,  and  a  case  of  extreme  emergency  must  be  shewn 
if  the  application  is  made  before  appearance.  In  no 
case  whatever  will  it  be  granted  without  notice.  Here, 
however,  we  have  a  receiver  appointed  before  appearance, 
without  any  case  of  emergency  being  made  out,  and 
without  notice.  If  the  plaintiffs  had  moved  the  Court 
for  leave  to  serve  the  defendant's  agent  with  notice  of 
the  motion  before  appearance,  it  might  have  been  suf- 
ficient, but  nothing  of  the  kind  was  done ;  Ilill  v. 
Kimniell  (i),  Meade n  v.  Sealey  (A),  Don  ling  v.  Hud' 

(a)  1  Sell.  &  Lcf.  238.  (b)  p.  301,  3rd  Ed. 

(c)  82  L.  J.  305,  427.  {d)  33  L.  J.  Ch.  335. 

(e)  1  W.  &  0.  32.  {/)  2  Vol.,  p.  995,  3rd  Ed. 

(g)  p.  481.  (h)  1  Ves.  &  B.  183. 

(i)  2  My.  &  Cr.  641.  (i)  6  Ha.  620. 
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son  (a),  CaiUard  v.  Caillard  (6),  TanfieM  v.  Irvine  (c), 
Supreme  Court  Rules  Equity  (d). 

Fifthly,  there  is  no  case  made  by  the  bill,  either  for 
an  injunction  or  the  appointment  of  a  receiver.  The 
plaintiffs  do  not  allege,  and  have  not  proved  in  their 
affidavits,  any  waste  or  misconduct  on  the  part  of  the 
defendant  or  her  agent.  The  defendant,  as  executrix  of 
the  testator,  has  a  perfect  right  to  do  all  she  is  alleged 
to  have  done.  She  has  a  right  to  deal  with  the  property 
in  this  colony  without  taking  out  administration  here. 
An  executrix  can  do  almost  any  act  relating  to  her  office 
without  taking  out  probate.  It  is  only  necessary  to  take 
out  probate  when  there  is  a  suit,  and  the  fact  of  execu- 
torship is  distinctly  put  in  issue.  In  this  case  it  was 
unnecessary  for  the  defendant  to  apply  for  probate  or 
administi*ation  here.  There  were  no  debts  due  from 
the  testator  in  this  colony  except  one,  and  that  has 
been  arranged.  Besides,  it  is  very  imlikely  that  the 
defendant,  being  entitled  to  the  surplus  of  the  assets, 
would  act  wastefully  or  improvidently ;  and  cm*  affi- 
davits aver  that  the  contrary  is  the  fact.  Now 
Courts  of  Equity  will  not  take  the  administration  of  a 
testator's  estate  out  of  the  hands  of  those  to  whom  he 
has  confided  it,  unless  upon  proof  of  some  misconduct 
or  waste,  or  probable  danger  to  the  interests  of  creditors. 
To  act  otherwise,  would  be  to  appoint  a  new  executor  to 
the  will  without  any  reason  for  displacing  the  person 
whom  the  testator  has  entrusted  with  the  administi-ation 
of  his  effects — and  this  is  what  the  Court  has  done  in 
this  suit  by  the  appointment  of  a  receiver-  The  Court 
will  not  even  remove  an  executor-  who  is  in  indigent 
circumstances,  tinless  upon  proof  of  some  danger  to  the 
fund.  In  the  present  case  nothing  has  been  alleged  or 
proved  to  justify  the  interference  of  the  Court  in 
appointing  a  receiver ;  and  if  there  is  no  ground  for  a 
receiver,  there  can  be  none  for  an  injunction  ;  Williams 
on  Executors  ((?),  JVilliams  on  Executors  (/),  DanieFs 
Ch.  Pr.  (g),  Middlefon  v.  Dodsicell  (A),  Anonjimom  (0, 


(f/)  14  Beav.  423. 
(r)  2  Russ.  149. 


(r)  1  Vol.,  p.  205,  ct  se<|.,  5tli  Ed 
(i/)2  Vol.,  p.  983,  3rcl  Ed        '    ' 


(6)  25  Beav.  512. 
(d)  p.  13. 

(/)  2  Vol.,  p.  1844, 5th  Ed. 
(/O  13  Ves.  26tf.      (0  12  Ves.  4. 
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Smith  V.  Smith  (a),  Taylor  v.  Allen  (6),   Utterson  v. 
Main  (c). 

Sixthly,  this  Court  ought  not  to  entertain  this  suit 
within  its  jurisdiction.  It  is  not  the  appropriate  forum 
for  the  administration  of  this  estate.  In  the  first  place, 
the  testator  died  domiciled  in  England,  and  as  it  is  the 
law  of  the  domicil  which  must  govern  the  distribution, 
at  all  events  of  the  personalty,  this  Court  ought  to  refuse 
to  administer  it ;  Williams  on  Executors  (d),  Pipon  v, 
Pipon  (e).  Further,  this  Court  cannot  effectuate  its 
own  orders  for  the  collection  of  the  estate,  because  if 
persons  indebted  should  refuse  to  pay  the  receiver,  he 
would  have  to  sue  in  the  name  of  the  personal  repre- 
sentative, and  there  is  no  person  filling  that  character 
before  the  Court  or  in  this  colony.  In  the  next 
place  the  Couii  of  Chancery  is  already  seized  of  the 
case,  and  has  made  a  most  comprehensive  decree  for 
the  administration  of  all  the  testator's  assets,  for  the 
benefit  of  all  his  creditors.  In  virtue  of  that  decree  the 
Alliance  Bank  is  already  in  the  position  of  a  successful 
plaintiff,  in  a  suit  having  the  same  object  as  the  present ; 
Rouse  V.  Jones  (/) .  It  would,  therefore,  be  encouraging, 
unnecessarily,  a  multiplicity  of  suits,  besides  a  breach  of 
international  comity  to  allow  the  plaintiffs  to  proceed 
here  for  a  remedy  which  they  have  already  obtained  in 
England.  The  Com-t  of  Chancery  possesses  all  the 
powers  requisite  for  doing  complete  justice  to  all  parties. 
The  executrix  is  within  its  jurisdiction,  and  may  be 
compelled  to  do  all  acts  required  from  her  for  the  col- 
lection of  the  testator's  property.  It  has  power  to 
appoint  receivers  to  collect  the  colonial  assets,  and  can 
arm  them  with  the  powers  necessary  for  that  purpose. 
And  it  can  effectually  protect  all  persons  interested  in 
the  distribution  of  those  assets  against  the  consequences 
of  any  misconduct  or  waste  on  the  part  of  the  receivers, 
by  causing  them  to  give  sufficient  security  for  the  proper 
performance  of  their  duties.     So  that  it  is  difficult  to  see 
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(a)  2  Y.  &  C.  Ex.  253  ;  10  Ha.  App.  71.       (6)  2  Atk.  213. 

(e)  2  Ves.  Jim.  95-98.    {d)  1  Vol.,  p.  377  ;  2  Vol.,  p.  1601,  etseq. 

(e)  Ambler  26-800.  (/)  1  Phil.  462,  466. 
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how  the  rights  of  the  plaintiifs  can  be  endangered  by 
leaving  them  in  the  hands  of  the  English  tribunal.  On 
the  other  hand,  should  this  Court  assert  its  jurisdiction, 
and  continue  its  receiver,  there  would  inevitably  arise  a 
conflict  between  it  and  the  Court  of  Chancery.  No 
Court  will  allow  its  own  receiver  to  be  interfered  with, 
even  although  erroneously  appointed.  The  consequence 
will  be  that  when  the  receivers  of  this  and  the  EngUsh 
Court  meet  in  the  course  of  their  duties,  and  find  them 
incompatible,  this  Court  will  proceed  to  restrain  or 
punish  the  English  receiver,  while  the  Court  of  Chancery 
acts  in  the  same  manner  to  the  Alliance  Bank.  Again, 
the  defendant  may  be  compelled  by  the  English  Court 
to  do  what  she  is  forbidden  to  do  here.  And  the 
plaintiffs  may  be  restrained  from  taking  any  further 
proceedings  here,  and  so  those  which  are  in  progress  be 
rendered  nugatory.  Under  all  the  circumstances  this  suit 
should  be  left  exclusively  to  the  English  Court.  Equity 
Courts  act  primarily  in  i)ersonam  ;  they  seek  to  enforce 
the  rights  of  parties  principally  b}'  proceedings  against 
the  person.  Proceedings  in  rem  are  resorted  to  only  as 
subsidiary  to  the  primary  jurisdiction — the  exercise  of 
which  in  the  present  case;  by  the  Court  of  Chancery,  is 
sufficient  for  the  purpose  of  doing  complete  justice. 
The  plaintiffs  and  the  defendant  are  resident  in  Eng- 
land, and  personall}^  amenable  to  the  jurisdiction  of  the 
Court  there.  So  also  is  every  person  who  can  give 
evidence  in  proof  or  disi)roof  of  the  plaintiffs'  claim. 
Before  that  claim  could  be  established  to  the  satisfaction 
of  tliis  Court,  a  commission  to  take  evidence  would 
liave  to  be  sent  to  England,  and  this  would  involve 
delay  and  expense.  A  suit  involving  so  many  difficulties 
as  the  present,  and  liable  to  the  objections  pointed 
out,  is  not  one  in  which  the  Court,  in  the  exercise  of  its 
discretion,  would  appoint  a  receiver.  It  is  submitted, 
therefore,  that  on  all  the  grounds  now  urged,  the  order 
for  injunction  and  receiver  should  be  discharged,  and 
the  injunction  dissolved  with  costs. 

Martin,  Q.   C,  and  Gordoji,  for  plaintiffs,  contra. 
The  plaintiffs  are  large  creditors  of  an  estate,  great  part 
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of  which  is  in  this  colony.  The  English  Courts  can 
exercise  no  coercive  jurisdiction  here,  and  have,  there- 
fore, no  direct  and  immediate  power  over  the  testator's 
colonial  property.  The  English  executrix  has  no 
authority  to  collect  the  colonial  assets  without  a  grant 
from  this  Court  of  letters  of  administration,  and  for  this 
it  appears  she  has  no  intention  of  applying.  Meanwhile, 
the  person  who  is  acting  as  her  agent,  and  who  is  beyond 
the  reach  of  the  English  Court,  is  collecting,  mort- 
gaging, and  selling  the  colonial  property,  and  making 
arrangements  for  the  payment  of  colonial  creditors, 
without  any  authority  from  the  Court  of  Chancery. 
The  plaintiffs  ask  that  the  property  should  be  preserved, 
pending  litigation  in  England,  and  this  is  the  only 
Court  in  the  world  which  has  the  power  to  do  so ;  Story 
on  Conflict  of  Laws  (a),  Preston  v.  Melville  (b),  Bayley 
V.  Edicards  (c),  Ostell  v.  Lepage  (d).  The  appoint- 
ment by  the  Court  of  Chancery  of  a  receiver  to  collect 
the  colonial  assets  will  be  ineffectual  for  the  purpose. 
For,  as  that  Court  has  no  territorial  jurisdiction  here, 
how  can  it  enforce  obedience  to  its  orders,  or  compel 
persons  indebted  to  the  estate  to  pay  their  debts  to  its 
receiver  ?  How  are  the  English  receivers  or  their  agents 
to  be  coerced,  if  they  turn  out  neglectful  or  disobedient; 
Dillofi  V.  Alvares  {e).  This  is  the  only  Court  which 
has  territorial  jurisdiction  in  this  colony,  and  which 
consequentlypossesses  the  requisite  powersfor  preserving 
the  testator's  colonial  assets,  and  enforcing  their  due  col- 
lection or  realization.  This  Court,  therefore,  is  not  tied 
up  by  the  order  of  the  Vice  Chancellor.  Any  creditor 
of  the  deceased,  Clark  Irving y  has  a  right  to  come  here 
and  ask  for  the  preservation  of  the  colonial  assets .  There 
is  no  conflict  of  jurisdiction,  but  there  is  a  conflict  be- 
tween the  defendant  and  the  creditors.  She  challenges 
their  rights,  because  she  claims  superior  ones.  The 
person  in  possession  of  the  prpperty  here  is  her  son,  and 
is  no  doubt  working  for  her  interest,  which  is  antago- 
nistic to  that  of  the  creditors.    His  title  to  deal  with  the 
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(a)  sec.  514.  (h)  8  CI.  k  F.  1,  12. 

(d)  6  De  G.  &  S.  95,  105  ;  16  Jar.  406. 
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property  is  no  better  than  that  of  a  mere  stranger. 
Hence  the  necessity  for  applying  to  this  Court  to  pre- 
vent him  from  intermeddling  with  the  assets,  and  to 
appoint  some  person  under  the  control  of  the  Court  to 
collect  them.  But  we  do  not  ask  that  the  decrees  of  the 
English  Court  should  be  ignored,  nor  insist  on  the 
administration  of  the  estate,  or  the  proving  of  the  debts 
here.  We  wish  rather  to  have  the  orders  and  proceed- 
ings of  that  Court  recognised  and  carried  into  effect. 
And  even  if  this  suit  were  merely  in  aid  of  the  English 
decree,  the  appointment  here  of  a  receiver  and  the  grant- 
ing of  the  injunction  were  necessary. 

As  to  the  first  point  insisted  on  in  support  of  this 
motion,  Mr.  Johnson  (the  solicitor  who  filed  this  biU) 
acted  under  the  sanction  of  an  agent  duly  appointed  by 
the  Alliance  Bank,  and  empowered  to  institute  suits  in 
the  Courts  of  this  colon}-,  and  the  retainer  has  been  duly 
ratified  by  the  Bank.  Besides,  if  the  bill  was  filed  with- 
out authority,  it  was  a  contempt  of  the  Court,  and  the 
course  for  the  defendant  to  have  taken  should  have  been 
to  move  for  the  bill  to  be  taken  off  the  file,  and  the 
solicitor  to  pay  the  costs.  But,  in  fact,  all  that  an 
attorney  requires  to  enable  him  to  sue,  is  that  he  should 
have  some  authority  by  word  or  writing — something  to 
show  that  he  is  not  acting  without  authority ;  Wilson  v. 
Wilson  (a),  Dundas  v.  Dntens  (b).  Lord  v.  KeUet  (c). 
Acquiescence  on  the  part  of  the  corporation  is  sufficient 
to  enable  the  solicitor  to  sue,  and  the  circumstances  here 
are  such  as  to  wari'ant  the  Court  in  inferring  acqui- 
escence. All  the  cases  cited  on  the  other  side,  with 
reference  to  the  appointment  of  attorney's  by  corpo- 
rations, were  actions  by  the  attorneys  against  the  corpo- 
rations. In  Arnold  v.  The  Mayor  of  Poole  (d),  it  was 
only  held  that  a  corporation  cannot  generally  be  sued  on 
a  contract  not  under  seal.  That  case  does  not  prove  that 
the  legal  proceedings  instituted  by  the  attorney  were 
invalid ;  but  only  that  he  could  not  recover  his  costs 
against  the  corporation,  because  his  appointment  was 


{a)  IJ.  &  W.  457. 
(c)  2  M.  &  K.  1. 


(&)  1  Ves.  Jun.  200. 
(d)  2  Dow.  N.  S.  597. 
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not  under  the  corporate  seal.  He  might  retain  money 
in  his  hands  belonging  to  the  coi*poration,  and  pay  him- 
self for  work  done  under  their  authority,  although  he 
could  not  recover  his  costs  by  action.  In  R.  v.  Totvn 
Council  of  lAchfield  (a),  a  sufficient  retainer  was  held  to 
have  existed,  although  the  appointment  was  not  under 
seal.  The  following  cases  also  were  cited  and  com- 
mented upon — Faviell  v.  Eastern  Counties  Railway 
Co,  (b)y  State  Fire  Insurance  Co,  (c),  R.  v.  Justices 
of  Cumberland  (d),  Baker  v.  Roe  (e).  But  even 
were  the  retainer  of  the  plaintiffs'  solicitor  insufficient, 
it  is  not  for  the  defendant  to  object.  The  only 
person  who  can  be  prejudiced  by  the  insufficiency 
is  the  plaintiffs'  solicitor  himself.  But  the  plaintiffs 
having  ratified  his  apx)ointment  cannot,  as  against  him, 
repudiate  the  authority  under  which  he  has  acted,  much 
less,  therefore,  can  they  shake  off  any  liability  to  the 
defendant  which  may  attach  to  them  in  consequence  of 
these  proceedings. 

As  to  the  second  point  urged  for  the  defendant, 
it  is  submitted  that  a  receiver  and  injunction  may 
be  obtained  without  making  the  personal  representa- 
tive a  party.  There  cannot,  indeed,  be  a  decree  for 
account  or  administration  until  such  personal  representa- 
tive be  brought  before  the  Court.  This  point  is  not  dis- 
puted, and  it  is  all  that  the  cases  cited  on  the  other  side 
establish.  But  there  is  nothing  to  prevent  the  Court 
from  making  interlocutory  orders  and  references,  such 
as  for  the  appointment  of  a  receiver,  previous  to  the 
decree.  And  where  there  is  no  personal  representative 
in  possession  of  the  property,  the  Court  will  protect 
it,  and  appoint  a  receiver  for  that  purpose  as  of 
course.  In  this  case  it  is  necessar}'  that  the  Court 
should  interfere.  The  defendant's  affidavits  show  that 
the  executrix  does  not  intend  to  take  out  probate  or 
administration  here,  and  yet  her  agent  is  mortgaging  and 
selling  the  estate,  and  paying  debts  without  any  legal 
authority ;    Lowe   v.   Fairlie    (/),    Atkinson  v.   Hen- 
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(a)  10  Q.  B.  634,  .539. 

(c)  82  L.  J.  Ch.  300  ;  9  Jur.  N.  S.  298. 

{e)  3  Dow.  496. 


(6)  2  Exch.  344. 
(d)  5  D.  &  L.  431. 
(/)  2  Mad.  101, 105. 
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shaw  (rt),  Stier  v.  Stler  (b),  Rendall  v.  Rendall  (c), 
Major  V.  Major  (d).  The  object  which  the  plainti& 
have  in  view,  at  present,  is  simply  the  protection  of  the 
testator's  assets,  which  arc  being  dealt  with  in  such  a 
manner  as  to  render  the  plaintiffs  and  other  creditors 
extremely  apprehensive  of  danger  to  their  interests. 
The  person  who  has  taken  possession  has  no  legal  title 
to  receive  or  pay  a  single  penny.  The  defendant,  whose 
interests  he  has  been  sent  to  look  after,  has  put  forward 
claims  adverse  or  superior  to  those  of  the  creditors,  and 
disputes  that  of  the  plaintiflFs.  The  Court  is  then  asked  to 
take  this  property  out  of  the  agent's  hand — to  prevent  it 
from  being  made  away  with — to  preserve  it  for  the  benefit 
of  all  parties  interested — and  for  that  purpose  to  place  it 
in  the  hands  of  aperson  directly  accountable  to  the  Court 
Is  the  Court  to  be  incapacitated  from  doing  this,  because 
the  defendant  declines  taking  out  administration,  and 
thus  avoides  the  responsibility  which  would  attach  to  her 
as  the  personal  representative  of  the  testator  in  this 
colony?  Is  her  agent  to  be  allowed  to  deal  with  the 
estate  just  as  he  pleases,  uncontrolled  either  by  this 
Court  or  the  Court  of  Chancery  ?  A  receiver  will  be 
appointed,  on  the  very  ground  that  there  is  no  personal 
representative.  Wherever  property  is  unprotected,  the 
Court  will  take  it  under  its  own  protection  for  the  ulti- 
mate benefit  of  all  who  have  a  claim  upon  it.  But  the  ad- 
ministration of  it  is  another  matter,  and  cannot  (we  admit) 
be  decreed  until  a  personal  representative  is  appointed. 
When  that  is  done  in  this  case  the  representative  can  be 
made  a  party,  and  the  suit  proceed  to  a  decree  if  that 
be  thought  expedient;  at  present  it  is  essential  that  the 
property,  whether  it  is  to  be  administered  here  or  in 
England,  should  be  preserved,  and  the  Court  will  never 
refuse  its  interference  for  that  purpose  when  the  property 
is  in  danger;  Wood  v.  Hitchings  (e),  Portman  v. 
Mill  (/),  Ball  V.  Oliver  (</),  Feiicheres  v.  Dawes  Qi). 
Thirdly,  the  plaintiffs  have  not  been  guilty  of  con- 


(fl)  2  V.  &  B.  85,  92. 
(c)  1  Hare  152. 
(c)  2  Beav.  296. 
{g)  2  V.  &  li.  96. 


{h^  11  L.  T.  N.  S.  502. 
{d)  8  Jur.  797. 
(/)  8  L.  J.  Ch.  161. 
(A)  5  Beav.  110. 
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cealing  or  suppressing  material  facts.   There  is  nothing  to         1866. 
prevent  a  creditor  from  suing  here  as  well  as  in  England,      alliance 
The  plaintiflFs  were  under  no  obligation  to  mention  the      (Lfj^ixED^ 
fact  of  the  English  suit,  and  therefore  there  has  been  no  v. 

suppression.  If  the  English  Court  has  no  jurisdiction 
to  protect  and  collect  the  colonial  assets,  how  can  pro- 
ceedings in  that  Court  be  material  with  reference  to  a 
suit  instituted  here  on  the  very  ground  of  that  defect  ? 
[Per  Curiam.  It  is  not  necessary  for  the  plaintiffs  to 
argue  this  point.  I  do  not  think  there  was  any  impro- 
priety in  not  mentioning  the  fact  of  the  English  suit.] 

Fourthly,  the  defendant  contends  that  the  order  for 
substituted  service  was  improperly  granted.  But  if  so, 
the  proper  course  would  have  been  to  move  to  set  it 
aside.  Until  it  is  discharged  it  stands  good.  The 
general  power  of  the  Court  to  direct  substituted  service 
is  left,  by  the  Equity  Process  Act  (13  Vic,  No.  31), 
where  it  was  before.  That  power  is  not  exercised  on 
the  principle  that  no  proceedings  can  be  taken  imtil  it 
appears  that  the  suit  has  come  to  the  defendant's  know- 
ledge. The  defendant's  son  was  managing  all  her 
affairs  here.  He  had  a  special  power  of  attorney  to  act 
for  her  here  in  all  matters  relating  to  the  estate  of  the 
testator,  and  was  assuming  to  manage  and  administer  it. 
Substituted  service  on  him  was,  therefore,  properly 
ordered ;  Hope  v.  Hope  (a),  Hobhouse  v.  Courtney  (b). 
In  the  next  place  a  receiver  may  be  appointed  before 
appearance;  Tanfield  v.  Irvine  (c),  Meaden  v.  Sealey 
(d),  Aberdeen  v.  Chitty  (e),  Duckworth  v.  Trafford  (/), 
Davis  V.  The  Duke  of  Marlborou>gh  (g),  Taylor  v. 
Allen  (ft),  Coward  v.  Chadtoick  (i).  Smith  v.  Smith  (A:), 
Davis  V.  Duke  of  Marlborough  (i),  Vann  v.  Barnett  (vi). 
The  whole  practice  of  appointing  receivers  is  founded  on 
the  principle  that  when  property,  the  subject  of  liti- 
gation, is  in  imminent  danger,  the  first  object  of  the 

(a)  4  De  G.  M.  &  G.  342.  (b)  12  Sim.  157. 

(c)  2  Russ.  149,  &  634.  (d)  6  Hare  620. 

(c)  3  Y.  &  C.  379,  381.  (/)  18  Ves.  283. 

(g)  1  Swanst.  78,  84.  {h)  2  Atkins  212. 

(i)  2  Rus.  150  n,  634.  {k)  10  Hare  App.  71. 

(/)  2  Swanst.  137.  (m)  2  Br.  C.  C.  157. 
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Court  is  to  protect  and  preserve  it,  and  it  will  do  this 
ifnecessarybefore  appearance,  without  serriceorwithoat 
notice.  In  this  case,  moreover,  the  time  limited  for 
appearance  had  expired,  and  the  defendant  was  in  con- 
tempt for  not  appearing. 

With  regard  to  the  fifth  objection  taken  for  the  de- 
fendant the  question  is,  were  the  facts  shown  upon  the 
motion  for  injunction  sufficient  to  justify  the  Court  in 
granting  it  ?  It  is  submitted  that  thej^  were.  It  was 
sworn  that  the  defendant's  agent  had  sold  a  steamer,  part 
of  the  testator's  estate — ^that  he  had  mortgaged  some  valu- 
able city  property  to  the  Commercial  Bank  to  secure  a 
debt,  for  which  the  Bank  had  proceeded  against  the  execu- 
trix by  writ  of  foreign  attachment — that  the  defendant's 
solicitor,  Mr.  TVantf  through  whom  this  transaction  was 
arranged,  and  whose  firm  were  also  the  solicitors  for  the 
Bank,  refused  to  give  any  pledge  that  nothing  should 
be  done  in  the  estate  to  the  prejudice  of  the  creditors — 
that  the  agent  was  endeavouring  to  sell  large  squatting 
stations  which  belonged  to  the  testator — and  lastly,  that 
the  defendant  claimed  an  interest  in  the  estate,  in  virtue 
of  some  marriage  settlement  said  to  have  been  executed 
by  the  testator  shortly  before  his  death,  but  which  the 
plaintiffs  contended  was  void  as  against  the  creditors. 
These  circumstances,  coupled  with  the  fact  that  the  de- 
fendant had  no  legal  standing  as  representative  of  the 
testator  in  this  colony,  and  that  her  agent  had  no  legal 
title  to  deal  with  the  assets,  were  sufficient  to  justify  the 
Court  in  making  the  order.  Besides,. as  the  defendant 
has  been  herself  displaced  in  England  by  the  appoint- 
ment of  a  receiver,  how  can  she  complain  of  being 
restrained  by  the  injunction  ?  And  if  a  receiver  be 
desirable  (as  the  defendant  confesses  by  her  consent  to 
that  appointment),  what  is  this  Court  doing  but  carrying 
into  effect  the  very  object  which  she  and  the  creditors, 
who  now  seek  to  rescind  this  order,  have  had  in  view  f 
The  pendency  of  the  other  suit  in  England  does  not  pre- 
clude the  plaintiffs  from  asking  the  aid  of  this  Court  for 
the  preservation  of  the  property.  This  is  the  only  Court 
which  can  effectually  do  so.    If,  however,  the  two  suits 
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should  be  unnecessary,  one  or  the  other  will  be  sta^-ed        1865. 
on  proper  application  for  that  purpose.     In  the  mean-      alliance 
time  there  is  no  reason  to  disturb  the  order  of  this  Court.        Bank 

(LlMITEp) 

The  receiver  appointed  here  should  be  retained — if  only 
to  assist  the  English  Court,  by  preserving  the  estate  with 
the  view  of  having  it  administered  in  England,  should 
that  course  ultimately  prove  the  most  convenient. 

Lastly,  it  is  submitted  that  the  plaintiffs  have  a  clear 
right  to  institute  this  suit,  notwithstanding  the  proceed- 
ings in  the  Court  of  Chancery.  That  Court  has  no 
territorial  jurisdiction  here.  It  has  no  coercive  power 
over  the  person  who  is  at  present  dealing  with  the  assets 
in  this  colony.  It,  no  doubt,  can  imprison  the  de- 
fendant if  her  agent  here  be  guilty  of  misconduct ;  but 
it  cannot  prevent  such  misconduct,  or  indemnify  the 
plaintiffs  from  the  consequences  of  it.  This  Court  alone 
has  the  power  of  affording  full  protection  to  the  Colonial 
property,  and  effectually  preventing  it  from  being  wasted 
or  misappropriated.  This  bill  is  not  demurrable  for 
want  of  Equity.  If  it  had  been  filed  in  England,  the 
plaintiffs  would  have  been  allowed  to  proceed  with  the 
suit ;  therefore,  a  fortiori,  they  will  not  be  restrained 
from  going  on  with  it  here. 

Darley  in  reply.  Mr.  Want  was  not  the  attorney,  or 
did  not  act  as  the  attorney  for  the  Commercial  Bank  in 
the  matter  of  the  mortgage  executed  by  John  Irving. 
And  there  was  no  preference  given  to  the  Bank  in 
granting  this  mortgage.  There  were  no  other  colonial 
creditors  of  the  testator.  The  Bank  had  issued  a  writ  of 
foreign  attachment  against  the  executrix,  and  was  in  a 
position  to  sell  the  testator's  property  in  this  colony. 
It  was  to  avoid  this  sacrifice  that  the  mortgage  was 
given.  And  it  could  not  prejudice  the  English  credi- 
tors, because  the  colonial  creditors  are  entitled  to  be  paid 
in  full  out  of  the  colonial  assets  before  they  are  sent  out 
of  the  jurisdiction ;  Williams  on  Executors  (a),  Wilson 
V.  Dunsany  (6),  Cooke  v.  Gregson  (c).  Story's  Conflict 

(a)  2  Vol.,  p.  1603.  (&)  23  L.  J.  Ch.  492. 

(c)  23  L.  J.  Ch.  734. 
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Alliaxc  K      of  the  mortgage,  therefore,  did  not  injure  any  party,  but 

Bank        q^  i}^q  oontraiT  benefitted  all,  and  it  was  done  honafdt 
I  (Limited)  •'  '  "^ 

without  knowledge  of  the  English  suit,  for  the  bill  in 

Newton  v.  Irving  w^as  filed  on  the  29th  of  March  last, 
and  the  mortgage  is  dated  on  the  12th  of  April  following. 
The  Vice-Cliancellor  has  not  acted  ultra  vires  in 
appointing  receivers  of  property  in  this  colony.  The 
jurisdiction  he  has  exercised  would,  under  like  circum- 
stances, be  assumed  by  any  Couiii  of  Equity,  The  cases 
cited  on  this  point  for  the  plaintiffs — Preston  v.  MeU 
viUe  (c),  Foster  v.  Vassal  (d),  Dillon  v.  Alvares  (e), 
Bayley  v.  Edwards  (/),  Ostell  v.  Lepage  (g) — ^were 
referred  to  and  commented  upon.  There  can  be  no 
doubt  that  the  decisions  in  these  cases  were  right,  but 
they  do  not  touch  the  question  here.  In  this  case — 
1st,  the  plaintiffs  and  defendant  both  reside  in  a  foreign 
country ;  2nd,  the  defendant  is  executrix  of  a  testator 
who  was  domiciled  in  that  country;  8rd,  a  full  and 
perfect  decree  for  administration  has  been  made  in  that 
couiitr}',  and  receivers  have  been  appointed  to  collect  all 
the  assets  for  that  purpose.  Will  this  Court  not  recog- 
nise the  fact  of  such  appointment ;  or  will  it,  at  the 
instance  of  a  foreign  creditor  over  whom  it  has  no  juris- 
diction, interfere  with  the  officers  appointed  by  the 
tribimal  of  that  foreign  country  ?  The  cases  are  decisive 
on  this  point,  and  establish  that  Courts  of  Equity  have 
always  asserted  the  same  jurisdiction  as  the  Vice  Chan- 
cellor has  exercised  in  the  EngUshsuit — a  jurisdiction 
which  does  not  claim  to  affect  foreign  property  or  to 
coerce  foreign  tribunals,  but  to  affect  and  coerce  the 
persons  of  its  own  subjects;  Hibbert  v.  Hubert  (A), 

V.  Lindsey  (t),  Hinton  v.  Oalli  (k),  Cockbum 

V.  Raphael  (Z),  Smith  v.  Smith  (?7i),  Hotdditch  v.  Marquis 
of  Donegal  (n).     The  case  then  stands  thus : — The 

(a)  ss.  509,  510,  512,  513,  518.  (b)  15  Ves.  91, 

(c)  8  CI.  &  F.  1, 12.  (d)  3  Atk.  687. 

(e)  4  Ves.  367.  (/)  3  Swanst,  70S. 

0/)  6  De  G.  &  S.  95.  (A)  3  Meriv.  681. 

(i)  15  Ves.  91.  (k)  24  L.  J.  Ch.  121. 

(Z)  2  Sim:  k  St.  453.  (m)  10  Ha.  Ap^  71. 
(n)  8  Bl.  N.  S.  301. 
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foreign  Court  has  assumed  the  jurisdiction  and  ap-         1865. 
pointed  receivers.     It  has  power  over  both  plaintiffs  and      alliance 

defendant  in  this  suit:  and  this  Court  which  has  no         i^ank 

.  .  (Limited) 

jurisdiction  over  the  one  or  the  other,  is  asked  to  inter- 
fere with  the  receiver  appointed  by  the  tribunal,  to 
which  both  are  subject,  and  which  can  restrain  either  of 
them  from  proceeding  here;  Price  v.  Detvhurst  (a), 
Whyte  V.  Rose  (6),  Sill  v.  Worswiclc  (c),  Hunter  v. 
Potts  {d),  Phillips  v.  Hunter  (e),  Bunhury  v.  Bun- 
bury  (/),  Story's  Eq.  Jur.  (g). 

With  regard  to  the  cases  cited  for  the  purpose  of 
meeting  the  objection,  that  there  was  not  a  personal 
representative  before  the  Court,  those  of  Majm'  v. 
Major  (fe),  Atkinson  v.  Hensliaxv  (i),  and  Wood  v. 
Hitchings  {k)  were  cases  where  the  right  to  pro- 
bate was  in  dispute  in  the  Ecclesiastical  Court,  and 
a  receiver  was  appointed  pendente  like.  In  Stear  v. 
Stear  (Z)  there  was  no  executor — ^no  person  had  taken 
out  administration,  and  the  bill  stated  that  the  estate 
was  in  danger.  The  circumstances  of  this  case  are 
different  from  those  in  any  of  the  cases  cited  by  the 
other  side  on  this  point.  As  to  the  real  estate  of  the 
testator,  the  defendant  is  entitled  as  devisee ;  as  to  the 
personalty  she  can  take  out  probate  when  she  sees  fit, 
and  there  is  no  allegation  of  danger  to  the  estate.  The 
principle  applicable  to  this  case  is  laid  down  in  Williams 
on  Executors  (m) ;  and  see  Rendall  v.  Eendall  {u).  The 
receiver  is  appointed  for  the  preservation  of  the  propert}- 
pending  the  administration.  But  there  is  no  danger  in 
this  case,  and  therefore  no  grounds  for  appointing  a 
receiver.  This  bill  would  be  bad  on  demurrer  for  want 
of  parties,  and  the  Court  would  not  allow  an  amendment. 
In  Tyler  v.  Bell  (o)  the  Chancellor  dismissed  the  bill, 
refusing  liberty  to  amend  under  circumstances  similar  to 
this.     This  case  being  an  administration  suit,  cannot  be 

(a)  4  My.  &  Cr.  76.  (6)  3  Q.  B.  498. 

(c)  1  H.  Bl.  691.  {d)  4  T.  K  182. 

(e)  2  H.  Bl.  403.  (/)  1  Beav.  318. 

ig)  2  Vol.,  sec.  899.  (A)  8  Jur.  797. 

(0  2  V.  &  B.  85,  9-2.  {k)  2  Beav.  289. 

(Z)  11  L.  T.  N.  S.  502.  (m)  1  Vol.  435. 

(71)  1  Ha.  152.  (o)  2  My.  &  Cr.  89. 
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brought  but  against  a  party  whom  the  Court  can  compel 
to  account.  If  the  plaintiffs  really  wanted  the  relief 
they  profess  to  seek,  they  ought  to  have  taken  out  letters 
of  administration  here,  or  have  got  some  one  to  do  so. 

As  to  the  proceedings  subsequent  to  the  order  for  sub- 
stituted service,  it  is  submitted  that  the  Act  13  Vic,  No. 
31,  applies  to  this  case,  and  the  Court  cannot  act  under 
its  general  jurisdiction  where  the  statute  applies.  Here, 
the  plaintiffs  have  not  entered  an  appearance  for  the 
defendant  according  to  that  act,  nor  has  the  Court  satis- 
fied itself  that  the  suit  has  come  to  the  defendant's  know- 
ledge. The  defendant's  son,  though  dealing  with  the 
property,  has  not  been  shown  to  be  the  defendant's 
agent  for  the  purposes  of  this  suit.  He  might  have 
intermeddled  in  a  right  adverse  to  that  of  the  defendant, 
or  as  heir-at-law  to  his  father.  The  Court,  therefore, 
should  not  have  held  him  bound  to  supply  the  de- 
fendant's place  in  this  colony  for  the  purposes  of  this 
suit,  unless  it  was  made  apparent  that  he  had  been 
appointed  the  defendant's  agent  with  reference  to  the 
matter.  The  receiver  appointed  in  this  case  must  conse- 
quently be  taken  to  have  been  appointed  without  notice 
to  the  defendant,  and  before  appearance,  which  is  con- 
trary to  the  uniform  practice  of  the  Com't ;  Hope  v. 
Hope  (a). 

We  submit  that  the  authority  under  which  the 
solicitor  for  the  plaintiffs  filed  this  bill  was  invaUd. 
A  solicitor  may,  no  doubt,  be  appointed  by  a  private 
person,  either  by  word  or  writmg ;  but  a  corporation 
cannot  appoint  a  solicitor  except  by  writing  under  seal 
And  the  reason  is  obvious.  A  private  person  can  declare 
his  will  by  word  or  writing  without  seal;  but  in  matters 
like  this  a  corporation  cannot  speak — cannot  manifest 
its  intention  in  any  way,  except  in  writing  under  its 
common  seal;  In  re  State  Fire  Insurance  Co.  (b). 
And  no  subsequent  ratification  by  the  plaintiffs  can,  as 
against  the  defendant,  render  valid  ab  initio  a  proceed- 
ing which  has  been  commenced  without  authority,  and 
by  which  the  defendant  has  been  injuriously  affected. 

(a)  4  De  G.  M.  &  G.  328.  (b)  32  L.  J.  Ch.  300. 
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The  ratification  may  estop  the  plaintiffs  from  repu- 
diating the  acts  of  their  solicitor  in  any  dispute  between 
them  and  him,  in  regard  to  those  proceedings ;  but 
it  cannot  retrospectively  remedy  the  injury  originally 
inflicted  on  the  defendant,  in  being  brought  into  Court 
ostensibly  by  parties  who  might  afterwards  have  denied 
that  they  had  authorised  the  suit. 

Cur.  adv.  vult. 
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Judgment  was  now  delivered  as  follows,  by  the 
Primary  Judge.  This  is  a  creditors'  suit,  instituted 
by  the  Alliance  Bank  of  London,  for  themselves  and  all 
his  other  creditors,  English  and  colonial,  against  the 
executrix  and  devisee  of  Clark  Irving,  formerly  of  this 
colony,  but  who  at  the  time  of  his  will  and  death  resided 
in  England,  praying  that  the  trusts  of  that  will  may  be 
carried  into  execution,  that  his  estate  real  and  personal 
in  the  colony  may  be  administered,  and  for  an  injunction 
to  restrain  the  defendant,  and  her  agents  here  (she  being 
absent),  from  collecting  or  disposing  of  the  same,  and 
that  a  receiver  may  be  appointed  for  those  purposes. 

Upon  affidavit  that  the  defendant  is  represented  in 
this  colony  by  her  son,  who  was  dealing  extensively 
with  the  property,  both  real  and  personal,  and  paying 
(or  making  arrangements  to  pay)  certain  colonial  credi- 
tors preferentially,  to  a  large  amount,  under  her  authority, 
an  order  was  made  for  substituted  service  on  her  son ; 
and  afterwards,  on  motion,  upon  proof  of  such  service, 
and  that  he  continued  in  the  management  or  control  of 
the  property,  which  is  of  very  great  value,  but  believed 
to  be  wholly  unequal  to  the  testator's  debts,  and  more- 
over that  the  defendant  personally  claimed  an  interest  in 
the  estate  under  a  marriage  settlement — no  appearance 
being  entered,  and  her  solicitors  stating,  after  the  time 
limited  for  such  appearance,  that  none  would  be  entered 
— and  irremediable  mischief  to  the  creditors'  interests 
being  sworn  to  be  apprehended — I  granted  an  od 
interim  injunction,  and  by  the  same  order  directed  a 
receiver  to  be  appointed.  It  should  be  added,  that 
(although  not  stated  in  the  bill)  it  appeared  that  the 
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defendant  had  proved  the  will  in  England,  but  that  no 
probate  or  administration  had  been  obtained  here. 

The  defendant  now  moves  to  rescind  that  order,  and 
dissolve  the  injunction,  on  the  following  grounds: — 

1.  That  the  suit  was  instituted  in  the  name  of  a  corpo- 
ration ;  but  their  solicitor  has  not  been  constituted,  or 
authorised  to  act  for  them,  under  the  corporate  seal. 

2.  That  there  is  not  before  the  Court,  for  want  of 
colonial  probate  or  administration,  any  legal  personal 
representative  of  the  testator.  3.  That  material  fact^ 
(hereinafter  mentioned)  were  known  to  the  corporation 
when  the  injunction  was  applied  for,  but  were  concealed 
from  the  Court.  4.  That,  having  reference  to  the 
Equity  Process  Act  of  1849,  my  order  allowing  substi- 
tuted service  was  wrong ;  or  that,  if  right,  a  formal 
appearance  should  have  been  entered  for  the  defendant 
— and  that  her  agent  was  entitled  to  notice  of  the  subse- 
quent motion.  5.  That  no  case  had  been  established  for 
the  plaintiiF,  of  waste  or  other  misconduct  in  the  de- 
fendant, or  her  agent,  justifying  an  injunction  or  the 
appointment  of  a  receiver.  6.  That,  on  the  facts  now 
appearing,  the  whole  subject  matter,  and  the  entire 
administration  of  the  estate,  should  be  left  in  the  hands 
of  the  English  tribunals ;  and  that  this  Court,  assuming 
it  to  have  the  power,  ought  not  to  interfere  with  and 
supersede  the  receivers,  who  (it  was  shown)  have  alreadv 
been  appointed  by  the  Court  of  Chancery,  in  a  suit  there 
instituted  and  pending,  having  the  same  ostensible  ob- 
jects as  the  present,  and  to  which  the  corporation  ^ras, 
in  eiFect,  with  every  other  English  creditor — or  might, 
if  it  chose  become — a  party. 

On  all  these  points,  but  especially  the  fourth  and  first, 
a  very  great  number  of  authorities  were  cited  on  both 
sides ;  the  larger  portion  of  which,  however,  the  con- 
clusion about  to  be  expressed  renders  it  unnecessary  for 
me  now  to  consider.  The  new  facts  brought  before  me 
were  these : — 1.  The  Alliance  Bank  had  itself  instituted, 
before  (it  seems)  the  suit  just  alluded  to,  a  proceeding 
against  this  defendant  in  the  Court  of  Chancery,  bv 
administration  summons,  in  respect  of  this  very  debt ; 
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which  proceeding,  after  appearance  hy  her,  had  been 
discontinued  or  dismissed.  2.  One  Newton,  an  English 
creditor,  has  instituted  there  against  the  executrix  a  suit 
of  the  same  nature  as  the  present  (on  behalf  therefore  of 
all  the  creditors),  in  which  a  decree  has  been  made  by 
Vice-Chancellor  Sir  W.  Page  Wood,  in  terms  of  the 
prayer;  and  two  receivers  have  been  appointed — ^with 
power,  subject  to  the  approval  of  the  Judge,  to  con- 
stitute agents  in  this  colony — to  get  in  the  testator's 
estate.  Advertisements  moreover  have  been  published, 
in  pursuance  of  the  decree,  in  the  London  and  Sydney 
newspapers,  calling  on  the  creditors  to  appear  in  Novem- 
ber next,  and  prove  their  debts.  8.  The  testator  was 
domiciled,  and  died,  and  the  debt  to  the  Alliance  Bank, 
if  any — ^but  which  is  altogether  disputed — was  con- 
tracted, and  the  defendant  herself  wholly  resides,  and 
that  bank  has  its  principal  establishment,  in  England. 
4.  The  suggestion  as  to  undue  dispositions  of  the 
property  by  the  defendant's  agent,  is,  in  my  opinion, 
satisfactorily  met;  and  I  see  no  reason  to  suspect  waste, 
or  irremediable  mischief  to  the  estate,  in  his  proceedings. 
By  what  legal  authority,  however,  he  sells,  or  can  other- 
wise appropriate  the  chattel  property,  it  is  not  easy  to 
discover. 

Under  these  circumstances,  it  appears  to  me  that  I  am 
bound  to  discharge  the  recent  order.  The  objection  that 
the  plaintiff's  attorney  has  not  been  properly  appointed, 
may  perhaps  be  dismissed  on  both  the  grounds  sug- 
gested. Firstly,  the  Bank  has  duly  constituted  an  agent 
in  this  countr}%  by  deed  under  the  corporate  seal,  for 
the  express  purpose  of  instituting  suits,  and  that  agent 
has  appointed  the  attorney.  Secondly,  whatever  value 
there  might  be  in  the  objection,  for  some  purposes,  the 
defendant  can  hardly  be  deemed  competent  to  take  it. 
I  do  not  find  sufficient  evidence,  that  the  Bank  knew  of 
Vice-ChanceUor  Wood^a  decree  and  order,  before  apply- 
ing for  the  injunction — although  there  may  be  strong 
reason  for  suspecting  that  they  did.  It  is  unnecessary 
to  inquire  further,  therefore,  what  validity  there  might 
be  in  the  defendant's  third  objection.     And  I  shall 
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assume  for  the  pui*poses  of  this  judgment,  mithont 
affecting  to  decide  the  point,  that  there  is  nothing  in  her 
fourth  ground  of  exception — as  to  the  substituted  service, 
and  the  supposedirregularity  of  the  subsequent  motion. 
But  I  am  of  opinion  that,  on  the  sixth  objection  taken, 
if  not  also  on  the  second  and  fifth,  the  defendant  is 
entitled  to  succeed  in  this  application. 

With  respect  to  the  two  last  mentioned — that,  as  to 
the  colonial  property,  the  only  subject  matter  of  this 
suit,  there  exists  no  personal  representative  of  the  tes- 
tator, and  that  there  has  been  a  failure  to  estabUsh, 
under  the  circumstances,  any  ground  for  interference  bj 
injunction — ^the  case  stands  simply  thus.  Here  is  a  Bank 
established  in  London,  suing  in  respect  of  an  enormous 
debt  there  contracted,  and  seeking  to  have  the  colonial 
assets  administered,  both  real  and  personal  estate  being 
equally  liable,  and  the  testator's  creditors  paid  thereout; 
but  there  is  no  person  in  the  colony  entitled  by  law  to 
administer,  or  (unless  it  be  the  receivers  appointed  in 
England,  or  their  agents),  to  collect  the  personalty,  and 
no  one  consequently  against  whom  a  decree  could  be 
made,  to  compel  such  administration.  The  defendant  is 
the  deceased's  personal  representative  in  England  only, 
and  she  is  there  resident.  Her  agent  in  this  country, 
moreover,  although  dealing  with  the  assets,  is  not  shown 
to  be  wasting  or  misapp]3'ing  them ;  and  not  only  is  the 
right  to  administration  here  not  in  litigation — which 
might  have  furnished  a  ground  for  interposition  pending 
the  contest — but  no  colonial  grant  of  administration  ap- 
2)ears  to  have  been  applied  for.  Where  is  the  foundation, 
then,  for  the  plaintiffs'  right  .to  the  interference  of  this 
Court?  It  might  be  a  strong  thing  to  hold,  that  such 
an  agent  (or  his  principal),  assuming  authority  to  dis- 
pose of  a  testator's  colonial  assets,  could  under  no  cir- 
cumstances be  restrained,  as  an  executor  <Z^  son  tart, 
from  meddling  with  them.  But  it  seems  clear  from  the 
authorities — I  will  mention  one  only  in  addition  to  those 
cited,  Creasor  v.  Robinson  (a),  following  Penny  v. 
Watts  (b) — that  in  a  suit  of  this  kind  no  decree  can  be 


(a)  U  Beav.  589. 


{b)  2  PhUl.  152. 
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made,  in  the  absence  of  the  legal  personal  representative. 

The  sixth  objection,  however,  appears  to  me  to  be  the 
strongest,  and  I  think  it  fatal  to  the  plaintiff.  The 
testator  was,  it  is  conceded,  not  a  temporary  resident 
only,  but  domiciled  in  England,  where  his  will  was 
made,  and  where  he  died  ;  and  both  the  plaintiff  and  the 
defendant,  as  well  as  the  other  creditors  who  act  in 
concert  with  the  plaintiff,  reside  there.  All  these  per- 
sons, consequently,  are  amenable  to  the  jurisdiction  of 
the  English  Court;  and,  a  decree  to  account  and  for 
administration  of  the  assets  having  been  made,  the  plain- 
tiff can  be  restrained  by  that  Court  from  suing  the 
defendant  (as  executrix,  at  all  events),  in  any  other. 
The  decree  professes  to  deal  with  the  colonial  as  well  as 
with  the  English  property,  not  on  the  supposition  that 
there  is  any  control  over  the  former,  locally,  or  over 
individuals  here,  vested  in  the  Court  of  Chancery,  but 
on  the  ground  of  that  jurisdiction  over  the  parties,  to 
which  I  have  just  referred,  and  of  its  exclusive  juris- 
diction to  construe  and  carry  into  effect  the  provisions 
of  the  wiU,  and  distribute  the  assets  among  such  persons 
as  that  Court — being  the  Court  of  the  deceased's  domicil, 
and  therefore  the  appropriate  forum — shall  find  entitled 
thereto.  See,  among  the  numerous  authorities  quoted 
on  the  argument,  the  case  of  Enohia  v.  Wt/lie  (a), 
before  the  House  of  Lords.  And  it  is  for  this  reason 
that  the  decree  confers  (or  assumes  to  confer)  power  on 
the  receivers,  personally  or  by  their  agents,  to  collect  the 
assets  real  and  personal  in  New  South  Wales. 

There  may,  no  doubt,  be  great  difliculties  in  the  way 
of  carrying  out  any  such  power ;  for  how,  in  case  of 
resistance  in  the  colony,  is  the  order  of  the  Court  to  be 
enforced  ?  No  small  difficulty  might  be  found  to  arise, 
moreover,  in  the  event  of  administration  being  obtained 
here,  followed  by  a  suit  in  this  Court  by  colonial  credi- 
tors, seeking  payment  out  of  the  local  assets.  For, 
although  any  such  administration  would  be  auxiliary 
only,  and  subordinate  to  the  original  or  domiciliary  one, 
yet  it  is  equally  clear  that  the  duty  of  administering 
(a)  31  L.  J.  Ch.  405. 
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such  assets  does,  ordinaxily,  belong  to  the  local  tribunal 
— still,  in  the  discharge  of  that  duty,  being  asagenend 
rule  guided  by  the  law  of  the  domicile.  I  say  as  a 
general  rule ;  because,  in  the  marshalling  of  the  assets, 
the  local  law  would  seem  to  prevail.  And  it  would  be 
strange  if  colonial  creditors  were  to  be  remitted  to  a  dis- 
tant jurisdiction,  without  the  sight  of  realising  their 
demands  on  the  spot,  out  of  the  property  trusted  br 
them. 

Nevertheless,  it  appears  to  be  settled  that  local  credi- 
tors have  no  exclusive  or  preferential  claim  on  the 
property  covered  by  the  secondary  administration; 
Story's  Conflict  of  Laws  (a),  Story's  Eq.  Jur.  (6).  So 
that,  if  there  were  here  an  administrator  of  the  colonial 
assets,  and  no  previously  obtained  decree  in  the  Court  of 
the  domicil,  this  Court  could  not  have  declined  the  exer- 
cise of  its  jurisdiction,  but  would  have  administered  the 
assets  (although  very  possibly  without  the  intervention 
of  a  receiver),  for  the  benefit  equally  of  the  English  as 
of  the  colonial  creditors.  Or  the  Court  might,  perhaps, 
even  in  such  a  case,  abstain  from  final  actual  distri- 
bution— and  cause  the  assets  to  be  transmitted,  as 
circumstances  should  seem  to  require,  to  the  place  and 
forum  of  the  domicil,  to  be  distributed  there. 

Under  the  circumstances  of  this  case,  however,  I  feel 
after  consideration  no  difficulty  as  to  the  proper  course. 
Whatever  means  there  may  be  of  enforcing  here  the 
English  decree,  in  respect  of  the  authority  or  powers, 
practically,  of  the  receivers  appointed  under  it,  I  am  of 
opinion  that  the  Alliance  Bank  has  no  claim,  in  any 
way — ^but  at  all  events  none  in  the  way  sought,  and  at 
present  obtained — to  the  interference  or  assistance  of 
this  Court.  I  think  the  Bank  bound  by  that  decree; 
and  that  it  would  be  most  inexpedient,  if  not  indecorous, 
for  this  Court  to  sanction  a  second  suit  for  the  same 
purpose,  after  such  a  decree  by  the  domiciliary  Court, 
at  the  instance  of  a  creditor  resident  within  its  juris- 
diction ; — thus  inducing  a  rivalry  of  receivers,  a  second 
set  of  accounts  and  claims,  with  perhaps  conflicting  re- 

(a)  ss.  518-524.  {h)  ss.  584-589. 
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suits  on  the  two  investigations  (to  say  nothing  of  the        1865. 
difficulties  of  proving  or  disproving  a  debt  here,  which   "^lliancjb 
was  contracted,  if  any  where,  at  the  other  side  of  the         Bank 
globe),   and  eventually  the  risk  of  directly  opposing  v. 

decisions  on  the  same  rights.  Irving. 

My  conclusion  is,  that  the  order  made  in  this  cause 
for  the  injunction,  and  for  the  appointment  of  a  receiver, 
be  rescinded.  And  the  application  to  discharge  it  must 
be  granted  with  costs — not  as  a  punishment  to  the  plain- 
tiff, but  as  a  matter  of  justice  to  the  defendant,  an 
executrix,  wrongly  brought  here. 


26,  and  27. 

^T^HE  plaintiffs  having  appealed  from  the  order  above  On  appeal 

reported  of  the  Primary  Judge,  the  case  came  on  prima^®^^ 

to   be   argued   before    the    full    Court  (a) ;    first    (by  Judge  rescind- 

arrangement  between  the  parties),  on  those  points  only  orSer  for  in- 

on  which  his   Honor's   decision  was  founded.     The  junction  and 

,      .  ,      ,     .      receiver,  on 

other  members   of    the   Court  then   mtimated  their  the  grounds 

opinion  that  the  defendant — so  far  as  those  points  were  that^under 

concerned — ^had  failed  to  sustain  her  opposition  to  the  the  circam- 

original  order  ;  that  the  case  was  a  proper  one,  notwith-  case  the  Court 

standing  the  arguments  then  urged,  for  an  injunction  of  Chancery 

and  the  appointment  of  a  receiver  in  this  suit;  and  suit  for  the 

consequently,  that  unless  she  could  succeed  on  some  i^i,^^^^^!. 

other  of  the  objections  taken,  that  order  ought  to  be  tuted,  and 

restored.     The  case  was,  therefore,  subsequently  argued  j^isdiction  of 

fully  on  the  defendant's  other  grounds  of  objection —  which  all  the 

TMirties  rC" 
with  the  exception  of  that  as  to  the  corporate  seal,  which  aided)  wa«  the 

point  was  abandoned.  appropriato 

*^  forum  for  the 

creditors  of 
the  testator  to  resort  to  for  relief,  and  that  the  defendant  in  this  suit  was  not  the  per- 
sonal representative  of  the  testator  in  this  colony  ( Vide  Supra,  p.  17). 

Held  by  the  full  Court  {Stephen,  C.  J.,  disserUiente)  that  the  order  for  injunction  and 
receiver  ought  to  be  restored. 

Held  also  that  this  Court  ought  not  to  refuse,  at  the  instance  of  any  creditor  of  a 
testator,  to  exercise  its  inherent  jurisdiction  over  his  property  situated  in  this  colony, 
but  ought  to  place  all  such  property  under  the  protection  and  management  of  officers 
appointed  by  this  Court,  more  especially  when  the  personal  representative  declines 
taking  out  administration  here. 

Held  further,  that  the  rights  of  creditors  suing  here  are  not  diminished  or  affected 
by  proceedings  relative  to  the  same  matter  in  a  foreign  Court. 

Beld  also  that  the  absence  of  a  legal  personal  representative  of  the  testator  is  a 
matter  of  objection  which  may  be  cared  at  any  time  before  hearing,  and  is  without 
any  eifect  on  an  application  for  a  receiver  and  injunction  ad  interim. 

(a)  StepTieUf  C.  J.,  Rargrave,  J.,  and  Cheeke,  J. 
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Alliance     same  as  in  the  Court  below. 
Bank 

Martin,  Q.  C,  and  Gordon  for  the  plaintiffs. 

Darley  and  Milford  for  the  defendant. 

Cur,  adi\  rulL 

October  31.         On  this  day  judgment  was  delivered  as  follows  (a) : — 
Stephen,  C.  J.(fc)     After  stating  the  previous  pro- 
ceedings in  the  case  as  above  set  forth,  continued — 

Since  I  adhere  to  the  opinions  expressed  when  making 
the  order  appealed  from,  my  judgment  is  easily  delivered. 
It  appears  to  me,  as  it  did  then,  that  these  plaintiffs 
have  no  right  to  come  here;  and  that  they  make  out  no 
case,  for  the  interference  of  this  Court  in  their  favour. 
If  they  were  creditors  really  and  truly  seeking  pro- 
tection— ^if  any  one  creditor  in  the  colony  (and  therefore 
not  subject  to  the  jurisdiction  of  the  domicile)  had  sued 
with  them — if  their  stated  object  had  been,  however  pre- 
tended the  representation,  to  aid  or  control  the  English 
receivers,  or  merely  to  preserve  the  property  from  waste, 
by  persons  likely  to  prey  on  it  without  authority — or  if 
even  a  decree  had  not  been  pronoimced  in  the  English 
suit,  under  which  every  creditor  can  come  in  and  share 
equally  in  the  assets,  real  as  well  as  personal — ^I  might 
feel  hesitation  respecting  the  course  to  be  taken.  But 
here  are  English  creditors,  or  persons  assuming  to  be 

(a)  Before  the  delivery  of  the  jadgment 

Darleyt  for  the  defendant,  said  it  was  his  duty  to  call  the  attention 
of  the  Court  to  the  fact  that  an  injunction  had  heen  granted  by  the 
English  Court  of  Chancery  in  the  suit  of  Newton  v.  Irviiig,  restraining 
the  Alliance  Bank  from  continuing  any  proceedings  in  this  suit  or 
commencing  any  other  suit  in  this  colony  for  the  administntion  of 
the  estate  of  the  testator,  Clark  Irving,  He  read  an  affidavit  of  this 
fact,  and  that  notice  of  the  injunction  had  been  served  upon  the 
plaintiffs'  solicitors,  who  had  stated  that  by  the  advice  of  counsel 
they  intended  to  take  no  step  in  violation  of  the  same.  He  therefore 
asked  the  Court  not  to  deliver  judgment  in  the  present  case,  unleas 
such  judj^ment  was  actually  prayed  for. 

Hargravr^  J.,  said  that  in  his  opinion,  and  that  of  Mr.  Justice 
Cheeke,  nothing  which  had  been  said  by  Mr.  Darley  ought  to  delay 
the  deliver}'  of  the  judgment  with  which  the  Court  was  prepared. 

(5)  The  Cliicf  Justice  beinj^  absent,  his  judgment  was  read  by 
Mr.  Justice  Faucett,  who  had  himself  taken  no  put  in  the  hearing  or 
consideration  of  the  case. 
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creditors — (it  appears  that  they  have  obtained  a  judg- 
ment, but  even  that  is  not  mentioned  in  their  bill) — who 
have  themselves  commenced  an  administration  suit  in 
England,  from  which  they  have  withdrawn ;  and  there 
is  a  decree  pronounced  in  another  suit  there,  under 
which  they  are  not  only  entitled,  but  bound,  to  come  in 
and  prove,  and  be  paid  their  just  demands.  These 
plaintiffs  can  even  be  ordered  by  that  Court,  as  doubtless 
they  soon  will  be  (they  being  wholly  amenable  to  its 
jurisdiction),  not  to  institute  any  rival  proceedings  here. 
Every  effort  is  made,  in  and  by  means  of  that  suit,  to 
collect  the  colonial  property — ^and  cause  it  to  be  remitted, 
under  the  control  of  the  English  Court,  for  due  distri- 
bution among  the  creditors.  There  is  no  reasonable 
ground  for  supposing,  that  there  either  is  or  will  be  foul 
play  in  this  colony.  In  point  of  fact,  if  we  except  the 
arrangements  made  about  the  steamboat,  and  with  the 
Commercial  Bank — transactions  which  are  satisfactorily 
explained — nothing  in  the  defendant's  management  here 
is  complained  of.  No  dissipation  of  the  property  is 
suggested  in  the  bill;  no  want  of  power  to  administer  or 
collect  that  property.  There  is  no  statement  that  the 
administration  is  contested — and  so,  that  there  is  danger 
to  the  estate  from  non-collection,  or  collection  by  im- 
proper hands.  Receivers  giving  large  security  are  ap- 
pointed in  England,  to  be  represented  here  by  agents 
approved  of  by  the  English  Court,  these  also  giving 
large  security. 

In  this  state  of  things,  the  plaintiffs  institute  the 
present  suit — openly  and  avowedly  to  administer  the 
estate ;  that  is,  to  do  in  the  colony  what  their  own  Court 
is  actually  doing,  and  has  a  clear  and  indisputable  right 
to  do,  as  between  them  and  the  executrix,  in  the  country 
of  the  testator's  domicile,  where  both  parties  alike  reside. 
And  this  suit  is  instituted,  moreover — and  a  decree 
therefore  **to  administer"  is  sought — against  a  person 
who  actually  at  this  moment  has  not  the  power ;  for  the 
defendant,  as  yet,  is  not  in  this  colony  the  testator's 
legal  representative.  I  do  not  insist  much  on  this,  how- 
ever, as  influencing  me  at  present.    I  regard  the  present 
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suit,  under  the  circumstances,  as  foundationless,  un- 
necessary,  and  vexatious ;  certainly  not  as  one  in  any 
way  to  be  encouraged. 

It  was  said  on  the  argument  that  the  English  suit  is  a 
Mendly  one ;  that  it  has  been  instituted  by  Newton  at 
the  instance  of  the  executrix,  for  the  purpose  of  enabling 
her  to  defeat  other  creditors.  I  am  not  a  little  surprised 
at  such  an  observation.  A  very  large  proportion  of  ad- 
ministration suits,  as  every  practitioner  knows,  are  of  a 
friendly  character;  and  it  is  possible  that  one  of 
Newton* 8  objects  may  be,  in  that  suit,  to  defeat  a  claim 
which  he  supposes  to  be  unfounded.  It  is  obviously  his 
interest,  if  (as  is  alleged  here)  the  estate  be  insolvent,  to 
oppose  that  claim ;  and,  so  far,  the  widow's  interests 
and  his  are  doubtless  identical.  But  these  plaintiffs, 
residing  on  the  spot,  can  have  nothing  to  apprehend. 
They  have  only  to  prove  a  just  debt,  and  no  litigant  can 
deprive  them  of  their  rights.  Every  creditor  will  share 
equally  in  the  assets,  and  the  plaintiffis  must  know  it 
If  the  Commercial  Bank  has  been  unduly  preferred,  the 
executrix  can  be  made  answerable  at  home  for  her  mis- 
conduct. The  friendliness  of  the  plaintiff  there,  should 
the  Alliance  Bank  complain,  could  not  stifle  the  inquiry. 
And  it  is  quite  open  to  these  plaintiffs,  in  aid  of  that 
suit,  I  apprehend,  or  otherwise  (making  proper  persons 
parties  to  the  bill),  to  proceed  against  the  favoured 
creditor — if  there  be  anything  wrong  in  the  transaction— 
here.  But  to  compel  the  executrix,  or  Newton,  to 
litigate  here  the  claim  of  an  English  bank,  on  trans- 
actions to  an  enormous  amount  occurring  in  England, 
where  all  the  parties  interested  (and  presumably  the 
witnesses  also)  reside — and  this,  after  a  decree  in  a  suit 
there  pending,  having  exactly  the  same  object — appears 
to  me,  I  confess,  to  be  rather  a  strong  measure. 

It  will  be  understood  that  I  am  far  from  surrendering 
the  jurisdiction  of  this  Court.  There  may  be  many 
creditors  here,  who  are  or  may  become  entitled  to  insti- 
tute such  a  suit  as  this — notwithstanding  the  decree  in 
the  English  suit.  I  am  far  from  holding  that  creditors 
beyond  the  jurisdiction  of  the  English  tribunal  (those 
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especially,  perhaps,  domiciled  in  this  colony,  who  may 
naturally  look  to  the  colonial  assets  for  payment),  are  to 
be  sent  there  to  obtain  justice.  Nor  do  I  say  that  these 
plaintiffs,  although  within  that  jurisdiction,  and  bound 
by  that  decree^  might  not  obtain  an  injunction  and  a 
receiver — certainly  an  injunction  in  aid  of  the  English 
receivers — under  certain  circumstances,  and  on  a  bill 
aptly  framed.  But  the  plaintiffs  here  have  put  on  the 
record  no  such  bill,  and  have  no  claim  whatever,  under 
the  circumstances,  to  the  order—- or  eventually  to  the 
decree — sought  by  them. 

In  addition  to  all  other  reasons,  I  must  again  advert 
to  the  difficulties  and  inconveniences,  practically,  looking 
at  the  matter  as  one  of  discretion,  which  must  attend  the 
appointment  of  rival  receivera  in  this  colony.  Pending 
this  appeal,  the  appointment  of  two  agents  to  the  English 
functionaries,  approved  of  by  the  Vice  Chancellor,  has 
been  received.  The  decree  of  the  Court  having  been  on 
the  16th  April  last,  and  the  order  appointing  these  re- 
ceivers the  12th  May,  the  sanction  to  the  appointment 
of  their  agents  was  on  the  22nd  May ;  all  prior  to  the 
institution  of  this  suit,  whether  the  plaintiffs  then  knew 
of  that  decree  or  not.  I  have  never  been  insensible  to  the 
difficulties,  which  those  agents  may  experience  here, 
from  the  want  of  any  coercive  power  (within  this  colony) 
in  the  tribunal  which  assumed  to  give  them  the  authority. 
But  I  conceive  that — as  between  the  parties  before  us — 
the  colonial  Court  ought  to  recognise  that  authority,  and 
do  all  that  may  be  possible  to  enforce  it — or  at  least  to 
assist  the  receivers  in  its  exercise.  I  see  much  more 
difficulty  in  indulging  these  plaintiffs  with  rival  officers ; 
thus  defeating  effectually  the  English  decree,  although 
one  confessedly  (or  at  least  indisputably)  binding  on  the 
plaintiffs,  as  well  as  on  the  defendant. 

This  being  my  view  of  the  case,  I  need  offer  no 
opinion  on  the  other  objections  raised  to  my  first  order. 
If  any  one  of  them  be  fatal,  the  appeal  of  course  fails. 
But  it  is  not  necessary  for  me,  nor  do  I  feel  called  on 
(except  in  the  event  of  any  difference  of  opinion  between 
my  colleagues)  to  enter  into  any  question  respecting  them . 
D— 4 
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1865.  Hargrave,  J.     The  first  and  most  important  point  in 

Alliance      this  case  for  the  consideration  of  the  Appellate  Courtis 

Bank        g^s  iq  the  mrisdiction  of  the  Supreme  Courts  of  the 
(Limited)  ,  "^  .  .     \  •         i  i 

V.  colony,  over  property  situate  m  this  colony ;  and  my 

Irving.       brother  ^Ir,  Justice  Cheeke  and  myself  consider  it  to  be 

of  extreme  importance  that  this  Court  should  firmly 

maintain  its  supreme  jurisdiction ;  and  that  not  the  less 

strenuously  because  the  defendant  here  attempts  to  oust 

the  colonial  jurisdiction  chiefly  on  the  ground  that  the 

estate  of  the  late  Clark  Irring  will  be  more  properlyad- 

ministered  by  persons  out  of  the  jurisdiction  of  this 

Court,  and  by  persons  assuming  to  act  in  this  colony 

under  decrees  and  orders  alleged  to  be  issued  by  the 

English  Equity  Courts. 

It  appears  to  us  to  be  a  self-evident  abnegation  of  the 
clearest  functions  of  our  own  Supreme  Court  to  refuse 
to  exercise  its  inherent  jurisdiction  on  the  grounds 
insisted  on  by  the  defendant,  more  especially  as  this  de- 
fendant has  refused  to  submit  herself  up  to  the  date  of 
this  appeal  (by  probate  of  the  testator's  will  or  other- 
wise) to  the  ordinary  jurisdiction  and  control  of  our 
colonial  Courts,  even  in  the  mere  administration  of  the 
personal  assets  of  the  testator  without  suit. 

Such  being  our  opinion  as  to  the  jurisdiction  of  this 
Court,  and  as  to  the  plaintiff's  locus  standi  in  this  suit, 
it  follows  that  the  plaintiff's  rights  must  in  our 
judgment  be  primarily  considered  as  wholly  irrespective 
of  any  English  proceedings,  or  any  statements  or  alle- 
gations as  to  any  such  proceedings. 

It  must  also  be  observed  that  the  present  contention 
being  onh^  as  to  the  appointment  of  a  receiver  and 
manager  of  the  estate  of  the  testator,  and  for  an  in- 
junction, it  is  obvious  that  no  English  proceedings 
could,  under  the  circumstances,  nor  without  considerable 
delay,  afford  effectual  protection  against  local  malver- 
sation, extravagance,  or  other  misconduct. 

It  has,  however,  been  argued,  secondly,  against  the 
chief  point  in  this  appeal,  that  there  exists  in  this  case 
certain  special  reasons  or  collateral  grounds  for  our  con- 
sideration, which  should  induce  this  Court  to  refuse  the 
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exercise  of  its  jurisdiction  to  this  plaintiff;  and  the  fol-         1865. 
lowing  points  and  facts  have  been  suggested  and  argued,      alliance 
with  a  view  to  disentitle  the  plaintiff  accordingly,  viz.: —        ^^^'^ 

1st.  The  testator  was  domiciled  in  England  at  the  v. 

time  of  his  death.  ^^^'^^'^• 

2nd.  Theplaintiff  in  this  case  is  out  of  the  jurisdiction 
of  our  colonial  Court. 

3rd.  The  plaintiff  has  instituted  proceedings  of  some 
kind  in  England  in  this  testator's  affairs,  which  proceed- 
ings have  been  stayed,  dismissed,  or  abandoned. 

4th.  The  plaintiff  may  possibly  be  restrained  in  Eng- 
land from  taking  or  prosecuting  the  present  or  other 
proceedings  in  this  colony. 

5th.  The  colonial  creditors  are  invited  by  the  English 
decree  to  go  in  and  prove  their  debts  before  the  Chancery 
Court  in  England. 

After  attentive  consideration  of  these  several  points, 
we  have  failed  to  discover  any  sufficient  ground  to 
induce  this  Court  to  refuse  its  jurisdiction  to  theplaintiff. 

1st.  The  domicil  of  the  testator  at  his  decease  being  in 
England  may,  indeed,  guide  the  marshalling  of  his 
debts  or  the  distribution  of  his  assets  ;  but  cannot  ex- 
clude the  jurisdiction  of  our  Courts  over  his  colonial 
assets,  more  especially  when  the  application  is  for  a 
receiver  and  injunction  for  the  protection  of  such  colonial 
assets.  As  Lord  Chancellor  Cottenham  said,  in  Preston 
V.  Viscount  Melville  (a),  "  The  domicil  regulates  the 
right  of  succession,  but  the  administration  must  be  in 
the  country  in  which  possession  is  taken  and  he\d,  under 
lawful  authority,  of  the  property  of  the  deceased.'* 

2nd.  The  circumstance  of  the  plaintiff  being  out  of 
the  jurisdiction  can  at  most  only  create  some  liability  to 
give  seciu'ity  for  costs,  and  cannot  in  any  degree 
diminish  or  affect  his  right  to  the  equitable  jurisdiction. 

3rd  and  4th.  It  is  impossible  to  understand  how  any 
past  or  future  failure  of  the  plaintiff  in  an  English  suit 
can  exclude  him  from  his  rights  in  this  colony ;  such  a 
doctrine  would  be  pregnant  with  the  most  mischievous 
results. 

{a)  8  C.  &  F.,  p.  12  (1841). 
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The  fifth  ground  of  objection  also  seems  wholly 
beside  the  present  application.  The  property  being 
protected  by  this  Court  under  its  own  jurisdiction,  the 
colonial  and  English  creditors  can  hereafter  direct  the 
administration  of  the  assets  both  in  this  colony  or  in 
England,  with  due  regard  to  all  the  rights  of  the  several 
creditors  inter  se. 

We  now  consider,  in  the  third  place,  the  six  grounds 
of  objection,  upon  which  the  defendant  succeeded,  before 
the  Primary  Judge,  in  rescinding  the  ex  parte  order  for 
the  receiver  and  injunction. 

1.  The  first  objection,  viz.,  as  to  the  corporate  seal, 
is  now  abandoned  by  the  counsel  for  the  defendant. 

2.  The  second  objection,  as  to  the  absence  of  a  legal 
personal  representative  of  the  testator,  clearly  is  a  mere 
technical  objection,  which  may  be  cured  at  any  time 
before  the  hearing  of  the  suit ;  and,  upon  the  established 
authorities,  is  without  any  effect  upon  the  present 
application  for  a  receiver  and  injunction. 

3.  The  third  objection,  viz.,  as  to  the  concealment  of 
material  facts  from  the  Primary  Judge  on  making  the 
ex  parte  application,  appears  to  us  not  to  have  extended 
to  mislead  the  Court,  nor  to  have  amounted  to  any 
wilful  suppression  or  concealment  of  material  facts 
affecting  the  equities  of  the  parties  to  the  suit ;  and 
therefore  cannot  affect  the  equitable  right  of  the  plaintiff 
to  the  relief  which  he  may  be  entitled  to  in  this  suit. 

4.  Nor  do  we  see  any  force  in  the  fourth  objection 
— viz.,  that  the  order  for  substituted  service  is  irregular 
under  13  Vic,  No.  31,  either  in  its  inception,  or  in  its 
not  being  followed  up  by  entering  a  formal  appearance 
for  the  defendant,  or  by  giving  notice  to  the  defendant 
of  the  subsequent  motion.  It  seems  to  us  that  the 
plaintiff  had,  as  against  a  defendant  out  of  the  jurisdic- 
tion, a  perfect  right  to  apply  for  the  order  ex  parte ; 
and  that  under  the  present  circumstances  this  ex  parte 
order  cannot  be  considered  irregular  or  void  under  IS 
Vic,  No.  31,  or  as  contrary  to  the  inherent  jurisdiction 
of  the  Court 


Irving. 
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5.  With  regard  to  the  fifth  objection,  we  are  of  1865. 
opinion  that  considering  the  allegation  in  the  bill  as  to  alliance 
the  insolvency  of  the  testator's  estate,  and  the  other  (j^^^^  \ 
allegations  in  the  affidavits  as  to  the  dealings  of  John  ^  v. 
Irving  with  the  steamship  Florence  Irving;  considering 
also  the  proceeding  as  to  the  actions  upon  the  testator's 
promissory  note  with  the  Commercial  Banking  Company 
and  the  settlement  of  that  action  by  a  mortgage  by 
John  Living  to  that  bank ;  considering  also  the  attempt 
to  sell  the  pastoral  property  of  the  testator ;  and  lastly 
considering  that  the  defendant  claims  a  separate  personal 
interest  as  against  the  creditors  under  an  alleged  post- 
nuptial settlement  alleged  to  have  been  made  about  the 
date  of  the  wiU,  and  just  before  the  testator's  death-r— 
the  plaintiffs  have  fully  made  out  their  right  to  a 
receiver  and  manager  of  the  estate  and  to  the  injunction 
prayed;  more  especially  as  against  an  executor  who 
has  up  to  the  date  of  this  appeal  refused  to  prove  the 
will  in  our  colonial  jurisdiction ;  we  also  think  that  the 
refusal  of  the  attorney  of  the  defendant  to  enter  into 
any  undertaking  with  the  plaintiff's  attorney,  is  a 
circumstance  not  to  be  disregarded,  indicating  the 
probable  course  of  defendant's  conduct  in  dealing  with 
the  testator's  assets ;  and  consequently  creating,  with 
the  other  circumstances  above  mentioned,  ample  ground 
for  the  equitable  interference  of  this  Court. 

With  regard  to  the  sixth  and  last  objection,  viz., 
that  this  Court  ought  not  to  interfere  with  the  English 
receivers  or  their  agents  in  this  colony,  by  granting  any 
order  which  would  *' clash*'  as  it  is  said  with  their 
English  authority;  we  think  on  the  contrary,  that,  con- 
sidering not  merely  our  own  supreme  jiu'isdiction,  which 
ought  not  to  be  "  denied  "  to  any  suitor  in  this  Court, 
whether  in  proceedings  at  Common  Law  or  in  Equity, 
and  which  jurisdiction  we  are  bound  neither  to  surrender 
nor  impair,  and  considering  also  the  peculiar  nature  of 
all  colonial  property,  both  real  and  personal,  and 
considering  especially  the  large  pastoral  properties  of 
the  colony,  and  the  special  nature  of  such  properties,  it 
is  of  the  utmost  importt^nce  that  the  law  should  be 
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clearly  laid  down  and  firmly  maintained  by  this  Coarty 
— in  exercising  its  own  primary  jurisdiction  over  all 
colonial  property,  and  in  placing  our  own  colonial 
officers  exclusively  in  the  possession,  control,  and 
management  of  such  property,  when  subjected  to  any 
litigation — whether  in  a  common  creditor's  administra- 
tion suit  like  the  present,  or  otherwise.  We  also  think 
that  any  other  course  would  be  in  effect  simply  nugatory 
as  regards  all  practical  protection  of  such  property,  if 
they  were  thus  to  be  abandoned  to  a  jurisdiction  only 
existing  at  the  other  side  of  the  globe,  and  incapable  of 
the  slightest  practical  beneficial  effect  in  the  case  now 
before  us,  either  for  the  creditors  of  the  deceased  or  any 
other  parties  interested  in  his  colonial  property. 

We  think,  therefore,  that  this  appeal  is  right  upon 
all  its  grounds,  and  that  the  motion  to  discharge  the 
order  for  the  receiver  and  injunction  ought  to  have 
been  refused,  with  costs ;  but  there  can  be  no  order  for 
costs  of  this  appeal  on  either  side. 


CiiEEKE,  J.  I  concur  fully  in  the  reasons  given  by  Mr. 
Justice  Har grave  with  reference  to  the  matters  of  this 
appeal. 


Broughtox  against  Rodd  and  others  (a). 


nnHIS  was  an  appeal  by  the  plaintiff  from  the  decree 
of  the  Primary  Judge,  directing  the  redemption  of 
certain  mortgages,  and  that  in  taking  the  accounts  the 
considerations  mentioned  in  the  deeds  should  betakenas 
the  principal  moneys  due  on  the  mortgages  respectively. 


June  27,  28, 
and  29,  1864. 

Reversal  in 
part  by  full 
Court  "of 
deci*ee  of  Pri- 
mary Judge 
in  redemption 
suit     Bill  for 
redemption — 
filed  by  the 

purchaser  of  the  assets  of  insolvent  mortgagor— charged  that  the  consideration  in 
some  of  the  deeds  was  not  paid  at  the  time  of  their  execution,  nor  so  large  a  wm 
ever  paid,  and  prayed  besides  usual  accounts,  an  account  of  all  moneys  paid  by 
defenoauts. 

Answer  set  up  special  agreements  as  to  the  consideration  to  be  inserted  in  the  deeds. 

Held  (reversing  decree  of  Primary  Judge),  that  with  respect  to  one  of  the  deeds,  the 
special  agreement  was  not  proved  by  the  evidence,  and  that  the  deed  ought  to  be 
taken  as  an  incumbi-ance  to  the  extent  only  of  the  sums  actually  advanced. 

(a)  Coraiiij  full  Court. 
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The  facts  of  the  case,  arguments  of  counsel,  and         1864. 
judgment  of  the  Primary  Judge,  are  reported  supra,    Brouqhtok 
Vol.  III.  (a). 

Martin,  Q.C.,  and  MUforcl  for  plamtiff  and  appellant. 

Sir  W.  Manning,  Q.C.,  for  defendant  Gregan. 

Broadhurst,  Q.C.,  for  defendant  Graham. 


V. 
RODD 

and  others. 


On  this  day  (b)  judgment  was  delivered  as  follows  : — 

Stephen,  C.  J.  After  stating  that  this  appeal — 
owing  to  diflferences  of  opinion  on  the  Bench,  followed 
by  the  death  of  Mr.  Justice  Milford — ^had  been  twice 
argued,  and  the  decision  further  delayed  in  consequence 
of  the  death  of  Mr.  Justice  Wise  while  it  was  under 
consideration,  continued — 

It  will  be  seen  that  the  judgment  of  the  Court  is  in 
eflfect  a  reversal  of  the  learned  Primary  Judge's  decree, 
on  the  most  material  point  in  contest ;  although  Mr. 
Justice  Hargrave  and  myself  do  not,  I  believe,  concur 
altogether  in  that  result  on  the  same  grounds. 

The  bill  is  filed  to  redeem  three  mortgages — or  instru- 
ments dealt  with  as  such — executed  by  one  Roberts; 
the  two  first  before  his  insolvency  in  1859,  and  the  last 
immediately  after  the  release  of  his  estate  in  the  same 
year.  As  to  the  earliest  in  date  of  these  (that  to  the  de- 
fendant Rodd),  there  is  no  question ;  and  the  greater 
part,  if  not  the  whole,  of  the  amount  due  on  it  has  been 
satisfied.  The  second,  the  mortgage  for  £1500  to  the 
defendant  Gregan,  we  are  agreed,  cannot  now  be  im- 
peached. However  suspicious  the  circumstances  attend- 
ing that  security,  in  its  inception,  it  has  been  too  often 
recognised  by  the  insolvent,  and  the  amount  claimed 
under  it  admitted  by  him  to  be  due,  to  be  at  this  late 
period,  at  the  instance  of  any  one,  brought  into  contro- 
versy. But  the  third  instrument,  purporting  to  be  an 
incumbrance  to  the  defendant  Graham  for  £2400, 
stands  on  a  different  footing ;  and  the  question  raised 

(a)  8  W.  &  0.,  Eq.  52. 

(b)  The  decree  was  directed  to  bear  date  as  of  the  Ist  February, 
1866  ;  January  being  vacation. 
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has  been  not  merely  as  to  its  precise  character,  whether 
really  a  mortgage  or  a  deed  of  trust,  but  for  what  sums 
it  shall  in  either  event  be  deemed  a  security.  The  plain- 
tiflf  is  neither  a  creditor  of  the  insolvent,  nor  does  he 
represent  the  latter,  or  his  assignee ;  and,  if  he  did,  the 
suit  is  not  instituted  to  set  this  deed  aside.  The  plaintiff 
is  a  purchaser,  merely,  of  the  assets  in  Roberts^s  estate, 
under  his  second  insolvency  in  1862;  that  is  to  say,  all 
real  or  personal  assets  then  the  property  of  the  assignee. 
It  appears  to  me,  therefore,  that  the  plaintiff  wisely  ab- 
stains from  any  attempt  to  defeat  Graiiam's  conveyance, 
as  such — and,  admitting  its  validity  as  an  incumbrance, 
intended  and  operating  to  secure  the  repayment  of 
moneys  due  by  the  insolvent,  disputes  the  extent  of  the 
debt  only.  For,  subject  to  the  liabilities  stated  (and  to 
one  other,  not  now  in  question),  the  property  conveyed 
or  mortgaged  belongs  to  Mr.  Broughton  by  virtue  of  his 
purchase  ;  and  he  is  clearly  interested,  accordingly,  in 
cutting  down  their  respective  amounts. 

Now,  the  origin  of  the  transactions  between  Roberts 
— a  person  obviously  of  the  most  facile  temperament — 
and  the  defendants,  Gregan  and  Graham^  is  involved  in 
no  obscurity.  The  difficulty  is  to  ascertain,  amid  several 
conflicting  and  some  confused  statements,  what  was  in 
truth  their' agreement,  or  that  of  Roberts  and  Graham, 
as  to  the  JE2400 ;  in  other  words,  what  amount  of 
indebtedness  that  sum  really  represents.  The  facts  are 
these :  In  January,  1859,  being  then  much  embarrassed, 
Roberts  mortgaged  his  only  property  (a  life  interest  in  a 
farm  and  in  some  houses)  to  Gregan  for  JB1500;  of 
which,  for  the  reason  already  given,  it  is  now  useless  to 
inquire  how  much  was  actually  advanced  or  due — and, 
within  a  month  afterwards,  he  was  compulsorily  declared 
insolvent.  The  property  would  then,  as  a  matter  of 
course,  have  been  sold,  and  probably  sacrificed ;  for  the 
insolvent's  life,  at  that  period,  was  a  precarious  one.  It 
therefore  became  an  object  of  importance  to  him,  to 
procure  the  release  of  his  estate  from  the  sequestration ; 
and  this  could  only  be  effected,  obviously,  by  compound- 
ing with  his  creditors.     The  amount  due  to  these,  as 
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Gregan  and  Graham  declare,  and  I  see  no  reason  to 
doubt,  was  about  £2400 ;  and  several  were  conferred 
with  and  a  meeting  duly  convened  took  place,  on  the 
subject  of  such  a  compromise. 

Graham^  before  that  meeting,  had  been  Gregan's 
attorney;  but,  at  and  from  that  time,  he  certainly 
(according  to  my  understanding  of  the  evidence)  acted 
equally  as  attorney  for  the  insolvent.  And  here  begins 
the  dispute  as  to  the  facts  between  these  parties. 
According  to  RobertSy  Graham  or  Gregan  was  to  com- 
promise with  the  creditors,  for  whatever  portion  these 
would  accept — and  the  full  amount  due  was  to  be 
inserted,  in  a  mortgage  to  Graham  ;  but  that  security 
was  to  stand  for  such  sums,  only  with  interest,  as  one  or 
the  other  (both  sharing  the  task)  should  eventually 
advance.  In  confirmation  of  this  version,  some  of  the 
creditors — although  stoutly  contradicted  on  this  point — 
assert  that  they  were  assured  by  Gregan^  if  not  by 
Graham,  that  the  composition  proposed  was  on  the 
behalf,  and  for  the  benefit  of  the  insolvent.  That  is  to 
say,  if  the  representation  meant  anything,  that  the 
portion  of  debt  abandoned  was  not  to  be  transferi'ed  to 
a  third  party.  Two  of  these  persons  add,  indeed,  that 
Gregan  expressly  said  he  was  to  get  nothing,  beyond 
interest  for  his  advances,  by  the  arrangement.  But, 
according  to  Gregan  and  Graham ,  supported  by  repeated 
though  loose  admissions  of  Roberts  himself,  (as  testified 
by  a  witness  of  undoubted  veracity)  an}'  amount  of 
reduction,  which  might  thus  be  eflfected,  was  to  be  for 
the  tatter's  benefit — or,  rather,  for  their  benefit  jointly. 
In  other  words,  the  whole  i*2400  was  to  be  paid  to 
them,  or  one  of  them ;  the  diflference  between  it  and  the 
composition  going  into  their  own  pockets. 

Mr.  Graham's  counsel  urged  on  us,  that  this  asser- 
tion was  far  more  likely  to  be  the  truth.  In  the  first 
place,  Roberts  could  be  no  more  prejudiced  by  a  liability 
to  pay  Gregan  or  Graliam  the  i;2400  in  question,  than 
to  pay  the  same  amount  to  the  supplanted  creditors. 
But,  by  the  aid  of  those  two  individuals,  he  obtained 
time,  and  avoided  the  sacrifice  of  his  property.    Secondly, 


1866. 
Brouohton 

V. 
RODD 

and  others. 


68 


SUPEEME  COURT  REPORTS. 


1866. 
Broughton 

V. 

EODD 

and  others. 


in  was  improbable  in  a  high  degree,  that  Oregon  and 
Graham,  the  one  as  attorne}^  the  other  a  mere  money 
lender,  would  have  undertaken  all  the  trouble  of  solicit- 
ing that  composition,  and  the  risk  of  advancing  so  much 
money,  for  the  mere  reward  of  a  not  ven-  unusual 
interest  rate.  There  is  much  force  in  these  arguments. 
On  the  other  hand,  it  seems  scai-cely  credible — even  in 
the  case  of  so  weak  a  man — that  this  insolvent  should 
have  agreed  to  pay  such  an  enormous  premium,  for 
services  which  would  have  been  amply  remunerated  by 
a  tithe  of  the  amount.  The  composition  proposed  at  the 
meeting  was  ten  sliillings  in  the  pound  onlj^ ;  and  many 
of  the  creditors  accepted  it,  although  a  few  were  paid  in 
full,  and  some  twelve  shillings  or  more  in  the  pound. 
Gregan  and  Graham  were  partners  in  the  operation, 
although  the  security  was  (as  we  have  seen)  to  the  latter 
alone ;  and  they  admit,  that  tlie  total  amount  paid  by 
both  has  not  exceeded  i£1700.  So  that  these  gentlemen, 
according  to  their  own  account,  were  to  receive  at  least, 
£700  profit — to  be  considered  as  capital ;  on  which,  as 
well  as  on  the  moiety  actually  jiaid,  they  were  to  get  10 
per  cent,  per  annum  from  the  date  of  that  security.  The 
value  of  Roberts'  interest,  in  the  various  properties 
mortgaged  to  the  defendants,  stated  by  him  in  a  ven- 
loose  way,  was,  as  I  collect,  considerably  over  ±'1000  a 
year. 

How  it  came  to  pass  that  the  estate  was  released, 
after  the  meeting  of  creditors  mentioned,  I  am  unable  to 
understand ;  for  nothing  definitive  was  then  settled,  and 
many  of  them,  it  appears,  were  not  paid,  even  if  they 
had  agreed  to  accept  the  composition  ultimately  taken 
by  them,  until  some  time  after  that  release.  All  the 
creditors,  however,  we  may  conclude,  must  in  some 
manner  have  acquiesced  in  the  order  made,  or  the  Court 
would  have  had  no  materials  for  that  adjudication.  I 
cannot  find,  however,  that  the  defendants  ever  came 
under  any  obligation  to  the  creditors,  on  Roberts'  behalf, 
to  pay  a  composition  to  them.  Be  this  as  it  may,  on 
the  15th  April,  1859,  the  insolvent's  estate  was  released ; 
and,  on  the  16th,  or  shortly  afterwards,  he  executed  to 
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Graham  the  conveyance — ^be  it  mortgage  or  trust  deed  1866. 
— on  which  the  question  now  under  consideration  arises.  Bkoughton 
By  this  instrument  (attested,  by  the  way,  solely  by 
Gregan)y  it  is  recited  that  RobeHs  was  indebted  to 
several  persons  in  sums  amounting  to  £2400,  which 
Graham  had  agreed  to  advance  him  for  the  purpose  of 
paying  them,  taking  a  conveyance  of  his  property  "  upon 
the  trusts  hereinafter  declared,''  to  secure  the  repay- 
ment of  that  sum,  with  interest.  It  is  then  witnessed, 
that,  in  consideration  of  that  sum  of  £2400,  "  in  hand 
paid  by  Graham,'*  as  Roberts  thereby  admits,  the  latter 
conveys  the  several  estates,  &c.,  subject  to  the  existing 
mortgages  thereon — to  hold  the  same,  during  the  life  of 
Roberts,  upon  the  several  trusts  following.  Of  these 
the  first  is,  to  receive  the  rents  and  profits — and  they 
are  to  be  applied,  after  payment  of  taxes,  repairs,  com? 
mission  for  collecting,  and  such  sums  as  Graham  might 
expend  in  insuring  Roberts'  life,  in  satisfying  interest 
on  the  sums  of  £2000,  £1500,  £700,  and  £2400  (due 
to  Rodd,  Gregan,  Driver,  and  Graham,  respectively), 
and  then  to  the  reduction  half-yearly  of  the  principal 
moneys.  Provision  is  made,  also,  for  the  repayment  of 
any  further  advances  by  Graham :  and,  on  all  sums 
thereafter  paid,  he  is  to  receive  interest  at  ten  per  cent. 
The  rate  payable,  therefore,  on  any  sums  already 
advanced  by  him  or  Gregan,  does  not  in  terms  appear 
to  be  expressed. 

My  conclusion,  on  the  whole,  as  to  the  agreement 
which  this  deed  was  framed  to  carry  out,  is,  that 
Gregan  and  Graham  (both  or  either)  were  to  be  paid 
only  what  they  should  actually  advance,  with  ten  per 
cent,  interest  tliereon.  There  are  difficulties,  of  course, 
in  arriving  at  an  opinion  either  way — but,  without 
reference  to  the  position  of  the  parties,  which  might 
possibly  in  a  suit  diflerently  framed,  have  defeated  the 
defendants'  claim  altogether,  that  which  I  have  now 
expressed  seems  to  me,  on  the  balance  of  testimony,  to 
be  the  sounder  one.  It  was  no  small  matter  for  Gregan, 
the  prime  mover  in  this  business,  to  secure  his  equivocal 
incumbrance,   and  acquire  the  certain  means  of  its 
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liquidation.  As  to  risk  in  the  new  transaction,  there 
was  little  or  none  ;  for  Graham  had  power  to  insure  the 
borrower's  life,  and  the  rents  were  sufficient  (apparently) 
to  keep  down  all  current  charges,  and  afford  a  surplus 
towards  reduction  of  the  principal.  I  do  not  indeed  see 
— as  alread}'  observed, — ^what  there  was  to  compel  pay- 
ment to  the  creditors,  to  any  extent — whether  JE1700  or 
£1200. 

On  admissions  made  by  Roberts,  such  as  those  deposed 
to  in  the  affidavits,  little  value  can  be  placed.  The 
exact  words  used,  the  conversation  which  led  to  these, 
all  the  circumstances  in  short  accompanying  them,  are 
not  before  us.  But  the  statements  of  Gregan,  by 
which  his  co-partner  is  equally  bound,  are  strongly 
corroborative  of  Roberts^  sworn  evidence.  And  the 
examinations  of  the  same  defendant  before  the  Insolvency 
Commissioner,  not  merely  as  to  his  accounts,  but  the 
whole  of  the  negotiation,  tend  little  to  induce  superior 
belief  in  his  representations.  I  impute  intentional  false 
swearing  to  no  one  ;  for  daily  experience  shows  me,  how 
testimony  is  unconsciously  warped  and  perverted  by  the 
interest  of  the  speaker.  But  the  defendant  Graliamy  for 
himself  and  his  comrade,  was  bound — the  assertion  in 
their  deed  as  to  the  sum  lent  having  been  falsified — ^to 
furnish  the  most  conclusive  evidence  in  their  favour  as 
to  the  true  consideration ;  and  in  this,  in  my  opinion, 
they  have  failed. 

If  satisfied  that,  in  point  of  fact,  Roberts  had  agreed 
to  give  these  defendants  as  a  premium,  or  reward  for 
their  exertions  and  skill,  the  excess  over  any  composition 
effected  by  them,  and  to  secure  the  amount  of  that 
premium,  as  well  as  their  actual  payments,  by  this 
mortgage  or  trust  conveyance,  I  should  have  felt  no 
difficulty  in  upholding  the  arrangement.  It  does  not 
appear  to  me,  with  deference  to  my  colleague,  that  the 
rule  which  prevails  in  Courts  of  Equity,  as  to  collateral 
advantages  sought  to  be  secured  by.  mortgagees  over 
their  mortgagors,  applies  to  a  bargain  of  that  kind — 
made  prior  to  the  mortgage,  and  forming  part  of  the 
previously-agreed  mortgage  money.     The  case  of  Broad 
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V.  Selfe{a)f  following  Webb  v,  Rorke{b),  and  other 
authorities  cited,  is  supposed  to  be  decisive  against  the 
allowance  to  a  mortgagee,  under  colour  of  his  security, 
of  any  distinct  collateral  advantage  whatever.  But  a 
mortgagee  is  not  restricted  from  stipulating  for  any  such 
'  advantage  ;  as,  for  instance,  that  he  shall  be  employed 
to  sell  the  property,  or  to  collect  the  rents,  or  dispose  of 
the  yearly  proceeds.  On  the  contrary,  the  commission 
allowed  mortgagee  merchants,  on  the  sale  of  West 
Indian  produce,  shows  that  there  may  be  stipulations 
collateral  to  a  mortgage,  beneficial  to  the  lender.  The 
substantial  decision  in  Broad  v.  Selfe  was,  that  a 
mortgagee  cannot  bargain  for  his  employment  as  agent 
to  sell,  or  to  have  a  commission  on  the  value  of  the 
property,  if  paid  off  without  a  sale.  But  the  mortgagee 
was  nevertheless  allowed  a  compensation  for  his  services, 
and  all  expenses  incurred  by  him  in  respect  of  the 
intended  sale. 

It  may  be,  that  the  mortgagee  in  that  case  (a 
redemption  suit)  could  not  have  obtained  a  reference  to 
the  Master,  to  ascertain  the  amount  of  those  items, 
without  the  aid  of  the  then  recent  enactments — ^not  yet 
adopted  in  this  colony.  "But  the  circumstances  here, 
for  the  reason  given,  are  I  conceive  essentially  different. 
In  Broad  v.  Selfe,  the  stipulation  related  to  matters 
which  could  not  arise,  until  after  the  relation  of 
mortgagor  and  mortgagee  should  have  commenced.  It 
was,  therefore,  strictly  a  collateral  advantage ;  whereas, 
in  the  present  case,  the  reward  supposed  to  have  been 
bargained  for  was,  or  would  have  been,  a  portion  of  the 
agreed  mortgage  money — the  consideration  for  which, 
always  supposing  the  agreement  itself  to  be  not  fraudu- 
lent or  sinister  in  its  object,  the  parties  were  on  each 
side  competent  to  settle  for  themselves,  before  the  secu- 
rity would  have  existed.  Such  an  agreement,  it  appears 
to  me,  is  in  its  nature  no  more  collateral  to  or  connected 
with  a  mortgage,  or  the  relation  of  mortgagor  and 
mortgagee,  than  any  other  bargain  would  be — ^the 
performance  of  which  should  afterwards  be  secured  by  a 
mortgage. 

(a)  ^  Jur.  N.  S.  886.  {b)  2  Sch.  k  Lef.  668. 
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The  result  of  this  judgment  is,  that  the  decree 
appealed  from  must  be  upheld  as  to  Oregan^s  mortgage; 
but  it  is  reversed,  as  far  as  Grahams  is  concerned. 
Instead  of  a  declaration  sustaining  the  £2400  therein 
mentioned,  the  latter  instrument  will  stand  as  a  security 
for  such  sums,  only,  as  shall  be  shown  to  have  been 
advanced  under  or  in  reference  to  it,  by  those  defendants 
or  either  of  them — to  the  insolvent  or  to  his  creditors. 
On  all  such  sums,  interest  will  be  calculated  at  ten  per 
cent,  from  the  day  of  payment.  Gregari's  costs  of  suit 
(so  far  as  they  relate  to  the  iJ1500  mortgage),  are 
necessarily  allowed  him.  But  Graham  must  bear  his 
owTi  costs;  for  he  has  resisted  improperl}^  the  claim 
naade  by  the  bill,  as  to  the  ^£2400  deed,  and  failed  to 
establish  the  case  set  up  by  him  in  his  defence. 


Hargrave,  J.  There  can  be  no  doubt  that  every 
mortgagor  is  entitled  not  only  to  a  re-conveyance  of  his 
estate  on  payment  of  piincipal  and  interest,  but  also  to 
an  account  of  rents  and  profits  while  the  mortgagee  has 
been  inpossession,  extending  even  to  wUful default.  The 
whole  jurisdiction  of  Equity  in  mortgage  transactions 
recognises  these  rules,  and  the  established  decrees  in  such 
transactions  have  now  fixed  beyond  all  dispute  the 
equitable  rights  and  liabilities  of  mortgagor  and  mortgagee 
in  taking  the  mortgage  accounts,  whether  in  redemption 
or  foreclosure  suits. 

Upon  the  general  equity  of  this  bill  it  is  therefore 
clear  that  the  plaintiff,  as  representing  Rohert^^  estate 
and  interest  as  mortgagor,  is  entitled  to  the  usual 
accounts  and  directions  as  adapted  to  the  three  mortgages 
mentioned  in  the  pleadings,  and  as  directed  by  the  late 
Primary  Judge  Mr.  Justice  Milford,  in  the  decree  now 
under  appeal;  and  that  the  only  point  fairly  open  to 
argument  is  as  to  the  special  declaration  inserted  in  the 
decree — that  the  sum  of  £2400,  though  neither  cove- 
nanted to  be  paid  by  the  mortgagees,  nor  paid,  as  alleged 
in  the  mortgage  deed,  nor,  in  fact,  ever  paid  at  all,  except 
as  the  accounts  may  hereafter  show,  is  to  be  taken  as  the 
basis  of  the  payments  to  be  allowed  to  the  mortgagee. 
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With  reference  to  this  declaration,  I  am  clearly  of 
opinion  that  both  upon  the  equitj^  and  the  facts  of  the 
case,  this  declaration  should  be  omitted  from  the  decree, 
thereby  leaving  the  accounts  to  extend :  1st,  to  the  sums 
actually  paid  by  the  mortgagees  in  discbarge  of  the  debts 
of  the  mortgagor,  as  mentioned  in  the  mortgage  deed;  2, 
to  all  other  payments  by  way  of  commission,  interest, 
insurance,  or  otherwise,  also  as  mentioned  in  the  deed ; 
8,  to  all  "just  allowances,''  according  to  the  established 
meaning  of  those  words  in  mortgage  decrees. 

I  consider  that  the  established  decisions  of  the  English 
Equity  Courts  from  French  v.  Baron  (a),  before  liord 
Harkwicke,  in  1740;  Wehh  v.  Eorke{h),  before  Lord 
Bedesdale  in  1806;  Chambers  v.  Goldwin{c),  before 
Lord  Eldon  in  1804 ;  Langstaffe  v.  Fenivick  (d), 
before  Sir  W.  Grant  in  1805  ;  and  numerous  other 
subsequent  cases  now  recently  followed  in  Broad  v. 
Selfe  (e),  by  the  present  Master  of  the  Rolls,  have 
clearly  established  that  it  is  not  competent  for  a  mort- 
gagee to  claim,  under  colour  of  his  mortgage,  any 
collateral  advantage  beyond  principal,  interest,  and  the 
usual  equitable  allowances. 

The  last  mentioned  authority  is  especially  useful  as 
pointing  to  the  statutory  remedy  now  provided  in 
England  by  Sir  Hngh  Cairns'  Act  (21  and  22  Vic,  c. 
27),  extended  by  Mr.  Holt's  Act  (25  and  26  Vic,  c 
42),  for  the  trial  in  equity  of  questions  of  fact,  with  or 
without  a  jury,  and  othei'wise  amending  and  extending 
the  equity  procedure,  and  conferring  common  law  powers 
and  jurisdiction  upon  the  Equity  Courts.  But  it  will  be 
seen,  on  referring  to  the  two  reports  of  this  case,  that  the 
Master  of  the  Rolls  in  no  degree  questioned  the  equitable 
maxim  above  stated,  but  merely,  under  the  statutory 
power  recentlyconferred  upon  the  English  Court, directed 
an  inquiry  as  to  the  value  of  the  mortgagee's  "  services." 

With  references  to  Sir  IF.  Manning's  remarks  upon 
Webb  V.  Eorke,  and  the  effect  of  the  repeal  of  the  Usury 
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{a)  2  Atkyns  120.  (h)  2  Sell,  k  Lef.  668. 

(c)  9  Ves.  260.  (rf)  10  Ves.,  405. 

(c)  9  Jiir.  N.  S.  886  ;  2  New  Reports  541-3. 
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Laws  upon  the  established  authorities  above  quoted  as 
regulating  the  equities  between  mortgagees  and  mort- 
gagors, I  refer  to  Lord  Brougliam' s  judgoient  in  Leith'v, 
Irvine  (a),  in  which  it  is  distinctly  laid  down  (as  in 
fact  it  had  been  frequently  laid  down  before),  that  the 
foundation  of  this  branch  of  equity  is  "altogether  inde- 
pendent of  usury  or  any  tendency  to  usury,"  and  is  "to 
prevent  imposition  and  opjyression,  by  one  person  having 
an  obvious  advantage  over  another;^'  and  that  this 
equitable  jurisdiction  is  founded  on  the  maxim  that  it  is 
"  contrary  to  public  policy  "  to  support  or  recognise  such 
collateral  agreements  between  such  parties  as  mortgagor 
and  mortgagee. 

Li  fact,  this  protection  of  mortgagor  against  mortga- 
gee, is  only  one  branch  of  that  larger  equity  which  in 
the  relation  of  attorney  and  client,  and  in  many  other 
relations  of  life,  surrounds  all  persons  in  a  position  of 
inferiority  against  the  pressure  of  the  superior  influence, 
and  which  applies  to  "  all  the  relations  in  ichich 
dominion  maybe  exercised  by  one  person  over  another; " 
words  which  were  used  by  Sir  Samuel  Romilly  in  his 
celebrated  argument  of  Hiiguenin  v.  Baseley  (ft),  and 
adopted  by  Lord  Chancellor  Cottenham,  in  1837,  when 
delivering  judgment  in  Dent  v.  Bennett  (c),  and  which 
no  Court  of  Equity  will  now  either  impugn  or  unsettle. 

Without  entering  further  into  the  principles  of  Equity 
bearing  upon  this  case,  I  am  further  of  opinion  that  the 
deed  now  under  consideration,  though  treated  by  all 
parties  as  a  mortgage  deed,  appears  to  me  to  be  more  in 
the  nature  of  a  trust  deed,  there  being  on  the  one  hand 
neither  proviso  for  redemption  nor  covenants  by  the 
"mortgagor"  to  pay  mortgage  money,  nor  covenants  for 
title;  nor,  on  the  other  hand,  any  covenants  by  the 
"mortgagees"  to  pay  the  £2400,  nor  to  pay  the  debts 
mentioned  in  the  mortgage  deed.  It  is  in  fact  impossible 
to  contend  that  the  mortgagees  could  have  filed  any  bill 
for  forclosure  in  this  case ;  and,  therefore,  the  relation  of 
trustee  and  cestuique  trust  was,  in  my  opinion,  the  real 


(a)  2  M.  &  K.  227. 


(c)  4  M.  &  C.  277 


{b)  14  Vcs.  278. 
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and  primaiy  relation  constituted  by  this  deed  between 
Mr.  Roberts  and  the  defendants,  Oregan  and  Graham. 

The  right  of  the  defendants,  therefore,  as  trustees  to 
any  personal  benefit  from  their  transactions  as  to  the 
trust  matters  becomes  still  more  contrary  to  equity  than 
when  considered  as  between  mortgagor  and  mortgagee ; 
and  the  declaration  under  appeal  still  more  necessary  to 
omit  from  the  decree  as  iiTegular  between  trustees  and 
their  cestuique  trust. 

Finally,  I  may  also  mention  that  after  carefully 
perusing  the  evidence  in  this  case,  both  in  the  answers  of 
the  defendants  in  the  (three)  sets  of  affidavits,  I 
differ  altogether  from  the  late  Primary  Judge  as  to  the 
effect  of  that  evidence,  and  think  the  value  of  the 
defendants'  evidence,  as  against  the  plaintiff's  evidence,  is 
by  no  means  sufficient,  in  my  opinion,  to  establish  the 
fact  of  any  such  agreement  for  remuneration  as  set  up  by 
defendants,  Graham  and  Gregan,  and  still  less  sufficient 
to  establish  an  agreement  to  charge  Roberts's  estate  with 
any  such  remuneration. 

For  these  reasons  I  concur  in  the  judgment  for 
reversing  the  decree  to  the  extent  I  have  mentioned. 
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tiff F".  was 
owner,  since 
1838,  of 
certain  lands, 
whereon  he 
was  erecting 
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excavating 
cellars.     He 
complained 
that  M.,  the 


Court  from  the  judgment  of  the  Primary  Judge, 
granting  an  injunction  in  terms  of  the  prayer  of  the  bill. 

The  suit  was  instituted  by  Ehenezer  Vickery  against 
Henry  Marr,     The  bill  stated  that  the  plaintiff  was  the 
owner  of  certain  land  fronting  Pitt-street,  and  extending 
thence  eastward  to  land  belonging  to  the  defendant  in 
Castlereagh-street,  Sydney — that  the  plaintiff  had  com- 
menced to  erect  on  his  said  land  certain  buildings  of 
great  value,  intended  to  be  used  as  stores,  warehouses, 
and  mercantile  and  other  offices,  and  was  excavating 
large  cellars  under  the  buildings  in  course  of  erection — 
that   one   of   the    buildings  on    the  defendant's  land 
owner  of  land    adjoining  was  occupied  as  a  manufactory  of  cordials, 
ad^oming,         soda  and  aerated  water,  and  ginger  beer — and  that  a 
allowed  steam  engine  was  erected  on  the  premises,  and  was  kept 

in  constant  use  in  connection  with  the  manufactory. 
The  bill  further  stated  that  in  consequence  of  such 
occupation  and  user  of  the  defendant's  said  piece  of 
land,  a  large  quantity  of  sewerage  and  other  foul  and 
offensive  matter  and  water  mingled  therewith,  were  col- 
lected on  the  said  land,  and  that  the  defendant  allowed 
the  same  to  pass  off  from  his  land  upon  that  of  the 
ran  througli  a  plaintiff,  and  that  the  same  flowed  into  the  cellarage 
the^landof  °^  excavated  by  him,  to  his  serious  injury.    The  defendant, 

K,  but  which  ^y  j^ig  answer,  admitted  the  flow  of  water  and  sewerai;e 
M.  claimed  a        "^     __         .    ,  ^     .     .        „       .         _  ,  * 

right  by  pre-     as  alleged,  but  not  their  offensive  character,  and  he  set 

scnption  to       ^^  ^  right  to  discharge  the  same  over  the  plaintiff's 

purpose. 

Hfld  {Sttphen,  C.  J.,  disscntiente\  that  as  V,  and  his  predecessors  had  so  long 
acquiesced  in  the  user  of  the  drain  as  a  sewer,  he  was  not  entitled  to  the  interpoftititm 
of  a  Court  of  Equity  for  the  purpose  of  preventing  the  nuisance. 

Hdd  also  that  his  remedy,  if  any,  under  the  circumstances,  was  by  action  at  Uw 
under  the  Common  Law  Procedure  Act. 

Qutfpre— whether,  as  there  can  be  no  such  thing,  strictly  speaking,  in  this  colony  as 
**tinie  immemorial,"  and  the  Prescription  Act  (2  and  3  W.  IV.,  c  71),  not  having 
been  adopted  here,  the  rules  of  law  applied  in  England  prior  to  that  Act,  as  to  the 
presumption  of  lost  grants  of  casements,  ought  to  be  followed  in  this  colony. 


sewerage  to 
flow  from  his 
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ground  into  the  public  sewer  in  Pitt-street,  by  virtue  of  1865. 
user  of  a  drain  and  watercoui*se  on  that  ground,  ''  during  Vickery 
time  whereof  the  memorj'  of  man  nameth  not  to  the 
contrary,"  which  drain  had  been  enjoyed  by  him  and 
those  through  whom  he  claimed  as  an  easement  belonging 
to  his  land  during  such  period  peaceably  and  without 
interruption  or  opposition,  and  openly  and  as  of  right. 
And  the  defendant  further  alleged  that  if  the  plaintiff 
had  suffered  any  annoyance,  or  his  premises  any  detri- 
ment, by  the  said  sewerage,  the  same  was  occasioned  by 
the  plaintiff's  own  act  in  cutting  through  the  sewer 
referred  to.  The  defendant  had  also  offered  to  contri- 
bute towards  the  expense  of  connecting  the  sewer 
thi'ough  his  premises  with  drains  on  the  premises  of  the 
defendant. 

The  cause  came  on  for  hearing  on  motion  for  a  decree.  Augiist  17 
From  the  evidence  (which  was  given  on  affidavit)  it 
appeared  that  the  drain  in  question  had  existed  many 
years,  and  that  in  excavating  the  cellars  it  had  neces- 
sarily been  cut  into,  whence  the  overflow  from  it  on  the 
plaintiff's  premises.  Originally,  before  the  existing  title 
of  the  present  parties,  and  before  the  fonnation  of 
Castlereagh-street,  or  any  of  the  streets  farther  to  the 
east,  a  naturial  streamlet  (called  by  the  witnesses  a 
creek  or  watercourse)  traversed  them  all,  from  Mac- 
quarie-street.  From  that  which  is  now  Castlereagh- 
street,  the  little  creek  entered  the  defendant's  land,  and 
thence  ran  westerly  over  the  plaintiff's  allotment,  and 
across  Pitt-street,  into  what  is  called  the  Tank  Stream. 
Its  precise  direction  over  these  lands  at  the  early  period 
mentioned,  namely  from  1800  to  1802,  or  thereabouts, 
was  not  clearly  shown,  but  appeared  to  be  very  nearly  the 
direction  of  the  present  watercourse  and  drain  on  the 
plaintiff'sland.  The  original  streamlet  had  for  many  years 
disappeared.  Three  streets  eastward  of  the  plaintiffs 
allotment  now  cross  what  was  once  its  bed,  and  in  the 
most  westerly  of  these,  its  waters,  should  any  trace  of 
them  remain,  are  (as  the  plaintiff  stated)  intercepted  and 
lost  in  a  common  public  sewer  there  formed.  The  water- 
course and  drain  in  question  appeared  however  to  have 
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continued  in  existence  for  an  indefinite!}'  long  period 
both  before  and  since  the  year  1888,  when  the  grant  of 
the  plaintiff's  land  issued,  and  to  have  been  used  bv  the 
defendant  or  his  predecessor  and  their  tenants,  as  well 
as  others  up  to  the  commencement  of  this  suit,  and  that 
not  for  the  passage  alone  of  water  naturall}-  flowing  in 
that  direction,  but  latterly  also  of  water  brought  to  and 
adulterated  on  the  defendant's  premises,  and  for  many 
years,  of  sewerage  there  produced  of  every  description. 

Some  of  the  facts  stated  in  the  affidavits  are  more 
particularly  specified  in  the  judgments  delivered  by 
their  Honors. 

On  the  hearing  the  Primary  Judge  granted  the 
injunction  prayed  for  by  the  bill  (a). 


(a)  On  the  hearing  his  Honor  the  Primary  Judges,  after  stating 
the  facts  as  above,  delivered  judgment  aa  follows  : — 

The  question  in  this  case  is  whether  the  defendant  is  entitled  to 
the  continued  use  of  the  drain  or  watercourse,  for  the  purposes  for 
which  it  has  lately  been  employed  or  for  any  purposes. 

I  am  of  opinion  that  he  is  not.  Had  the  ancient  or  any  other 
natural  stream  there  continued  to  flow— the  existence  of  an  artificial 
or  covered  drain  along  portions  of  its  course,  bv  whomsoever  con- 
structed, could  never  have  entitled  the  defendant,  or  any  other 
riparian  proprietor,  to  pollute  the  waters  of  the  stream,  by  transmit- 
ting offensive  matters  through  that  drain.  The  plaintiff  and  his 
predecessor,  in  common  with  every  other  proprietor  on  the  banks  or 
edge  of  the  stream,  would  have  had  a  rignt  to  tlie  use  of  those 
waters,  in  their  natural  state— or  at  least  free  from  any  such  i^ed 
matters.  But,  as  ali*eady  noticed,  the  creek  once  flowing  exists  no 
longer ;  and  the  drain  has  since,  except  as  to  the  added  poUutions, 
received  only  water  falling  into  it  from  higher  land  levels,  not  from 
any  stream  or  natural  continuous  source.  So  that  the  defendant's 
clum  must  amount  to  this — that  because  the  drain  (in  common  with 
others  along  the  bed  of  the  creek  more  eastward)  existed  veiy  msDj 
years  above  twenty,  while  it  formed  partially  the  pasnge  for  4 
natural  stream,  and  because,  after  the  extinction  or  diversion  of  that 
stream,  its  former  bed  or  course  on  the  plaintiffs  land,  including  the 
drain,  has  for  many  years  up  to  the  time  of  this  contest  been  used  to 
convey  other  waters,  and  among  these  falling  and  refuse  water  from 
the  defendant's  land — throughout  which  entire  periods  all  the 
proprietors  eastward  of  the  plaintiff's  allotment  (the  defendant  being 
one),  have  habitually  caused  sewerage  to  be  cast  into  that  stream, 
or  into  its  bed  and  course  since  its  extinction,  and  consequently  to 
flow  over  the  plaintiff's  land  into  the  drain  in  question,  tker^crt 
he  (the  defendant)  can  insist  on  the  continued  use  of  that  bed  or 
course,  and  drain,  for  these  purposes,  for  ever. 

The  defendant's  case  is,  by  his  answer,  that  he  or  his  predecessor 
has  always  been  accustomed  to  discharge  sewerage  there ;  and, 
although  the  evidence  does  not  quite  establish  this  (in  terms,  at  all 
events),  I  shall  assume  the  fact  to  be  so.  In  his  affidavit  Marr  says 
that  the  "  creek  "  was  used  as  a  drain  by  all  persons  eastward  cf  the 
plaintiff's  land,  ever  since  he  can  remember.  He  ought  to  have 
added,  if  the  fact  were  so,  that  the  drain  itself  on  that  land  was  a 
$ewcr,  and  always  so  used.    The  defendant  should  also  have  stated 


CASES  IN  EQUITY. 


69 


The  defendant  having  appealed,  the  case  came  on  to 
be  argued  before  the  full  Court  (a). 


1865. 


ViOKERY 
V. 

how  long  he  has  used  the  land  since  the  diversion  of  the  creek ;  and  Mark. 
whether  any  water  passes  down  now  to  his  premises,  from  lands  November  18. 
eastward  of  his  own«  Bnt  he  makes  no  allusion  to  the  extinction  of 
that  creek,  or  says  what  then  became  the  drain  or  sewer.  Ounninghan}, 
speaks  of  the  same  creek,  as  passing  forty  years  ago  along  a  covered 
orain  above  Castlereagh-street,  to  Elizabeth-street  (eastward  both  of 
the  plaintiff's  and  the  defendant's  land),  through  which  a  man  once 
groped  his  way  to  a  water-closet.  And  that  drain,  he  states,  con- 
tinued through  the  defendant's  land  to  the  plaintiffs — conveying 
thence  the  waters  of  the  creek  to  Pitt-street.  Tuckwell  identifies  the 
drain  now  on  the  plaintiff's  ground,  as  the  Pitt-street  portion  ;  and 
says  that,  for  above  twenty  years  next  succeeding  1799,  the  "  creek  " 
running  in  it  was  used  for  ail  the  purposes  of  a  drain.  But  neither 
TitckweU  nor  Cunningham  makes  any  statement,  specifically,  as  to 
user  of  the  drain  since  the  disappearance  of  that  creek — or  indeed 
(except  in  a  very  loose  way,  or  as  to  belief)  since  1824. 

The  continued  existence  and  use  of  the  drain,  however,  for  a  great 
number  of  years  as  a  sewer,  may  reasonably  be  concluded.  If 
permitted  to  introduce  my  own  observation  on  the  ground,  since  the 
argument,  I  may  testify  that  the  bed  or  course  of  the  water  across 
that  ground,  from  the  commencing  point,  is  undoubtedly  used  as  a 
sewer  now.  But  throughout  the  upper  or  eastern  portion  of  its 
course,  the  water  runs  sluggishly  upon — not  under  the  plaintiff^s 
land,  or  in  any  covered  passage  whatever.  Whether  a  trace  remains 
of  the  ancient  creek,  it  may  not  be  so  easy  to  say ;  and,  as  the  only 
affidavit  to  the  fact  of  its  disappearance  was  filed  in  reply,  I  should 
be  prepared  even  now  to  direct,  or  allow  to  either  party,  the  adduc- 
tion of  further  evidence  on  that  point,  if  I  thought  it  material.  But, 
although  the  reception  of  the  affidavit  was  objected  to,  no  suggestion 
was  made  that  the  fact  is  otherwise.  And  the  point  appears  to  me 
to  be  immaterial,  because  the  defendant's  case— in  the  view  which  I 
take  of  it — fails  either  way.  If  the  creek  still  sends  its  waters  along 
the  course  indicated,  tne  defendant  commits  unquestionably  a 
nuisance  by  tui-ning  sewerage  into  them.  On  the  other  hand,  if  (as 
I  believe  the  truth  to  be)  the  creek  has  wholly  ceased  to  flow  there, 
the  defendant's  right  would  rest  on  a  claim  to  send  sewerage  down 
the  course,  after  the  extinction  or  diversion  of  the  stream,  simply 
because  sewerage  was  always  so  sent  while  that  stream  existea. 
But,  obviously,  the  defendant  can  have  no  greater  right  now,  than 
he  possessed  then  ;  and  we  need  not  inquire,  therefore,  whether  a 
previously  vested  right,  if  he  had  one,  would  have  been  affected  by 
the  creek's  disappearance. 

It  is  clear  to  my  apprehension,  consequently,  that  the  defendant 
must  make  out  his  claim  by  user,  simply  irrespective  of  any  question 
connected  with  the  stream.  In  other  words,  since  there  can  be  no 
such  thing  in  this  colony,  in  strictness,  as  immemorial  usage,  and  we  * 

have  no  enactment  here  giving  title  by  prescription,  founded  on  a 
user  for  twenty  years  merely,  the  defendant  must  establish  a  case 
calling  on  the  Court,  either  as  a  fiction  of  law  or  as  matter  of  fact,  to 
presume  or  infer  from  that  user  the  execution  of  a  grant  in  his  favour, 
of  the  right  to  discharge  this  sewerage.  Not  alone  a  right  to 
discharge  it  into  the  creek,  so  long  as  that  stream  should  continue, 
by  the  waters  of  which  the  filth  might  be  carried  down,  but  into  and 
over  the  course  of  that  creek  in  all  time  coming,  whether  it  should 
cease  to  flow  or  not. 

There  is  no  legitimate  ground,  I  conceive,  for  any  such  couclnsion. 
To  escape  inundation  of  his  dwelling,  some  predecessor  of  the 
plaintiff's  may  have  constructed  the  drain  in  question,  a  covered 

(a)  Sir  A.  Steplien,  C.  J.,  Hargrave,  J.,  and  Faucett,  J. 
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passage  underground  near  the  street  (though  by  whom  oonstmcted 
we  had  no  evidence),  thereby  concealing  and  facilitating  the  exit 
there  of  the  stream — without  any  intention  of  x^^rmitting  his 
neighbours,  what  perhaps  he  could  not  easily  prevent,  to  cast 
sewerage  or  impure  water  into  the  uncovered  portions.  Soeh  a 
grant  must  be  by  deed ;  and,  until  1838,  none  could  have  been 
effectually  executeil.  And  why  should  the  proprietor  have  grants 
such  an  easement  to  any  one  f  No  consideration,  no  inducement,  is 
.  suggested  for  it  ;  no  stipulation  that  the  drain  should  be  repaired,  or 
cleansed,  at  the  grantee's  expense — or  that  the  latter  should  contri- 
bute to  those  objects.  But  his  supposition  is,  that  because  &e 
plaintiffs  predecessor,  or  his  tenants  (in  perhaps  a  weatherboarded 
structure,  for  no  other  is  mentioned)  suffered  the  then  existiiig 
creek,  the  natural  course  of  which  they  could  not  legally  divert,  to  be 
polluted  for  so  many  years  by  the  passage  therein  of  veweraee, 
therefore  he,  in  or  soon  after  1838,  granted  that  privilege  along  ue 
same  course,  the  drain  included,  iiTevocably,  and  without  restiictian, 
to  every  one.  I  say  this,  because  it  is  plain  from  the  case  set  up, 
that  whatever  the  plaintiff  or  his  predecessor  allowed  to  this  defen- 
dant, he  has  equally  allowed  to  every  other  easterly  neighbour. 

The  question  remains,  as  to  the  power  and  duty  of  this  Court  in 
such  a  case  to  interfere  by  injunction — but  especially  without  a 
previous  trial  at  law.  As  to  the  jurisdiction,  I  entertain  no  doubt 
whatever.  If  annoyance  to  the  inmates  of  a  dwelling  by  the  ringing 
of  bells,  to  an  extent  destructive  of  their  comfort,  if  the  obstructian 
of  ancient  rights,  or  nuisance  by  carrying  on  an  offensive  trade,  can 
be  restrained  by  injunction  (as  to  all  which  examples  there  are  well 
known  decisions),  why  may  not  a  nuisance  like  the  present  ?  The 
foundation  of  this  jurisdiction  is  not  necessarily  an  irremediable,  but 
u  matejTal  injury ;  some  considerable  mischief  or  annoyance,  touch- 
ing health  or  personal  comfort,  requiring  prevention  as  much  as  the 
remedying  of  the  evil.  It  would  be  idle  to  contend  that  the  sending 
down  of  sewerage — the  scourings  of  yards,  and  overflowings  3 
privies — is  not  the  infliction  of  a  serious  evil  on  the  person  whose 
land  is  so  polluted,  destructive  of  all  comfort  to  the  residents,  and 
materially  injurious  to  the  value  of  any  buildings  erected,  or  to  be 
erected  there. 

I  have  looked  into  the  authorities,  and  I  do  not  find  that  the  course 
has  been  uniform,  as  to  sending  the  question  (whether  of  legal  right, 
or  of  fact  merely,  as  for  instance  whether  nuisance  or  not)  for 
inquiry  at  law.  In  a  case  like  this,  where  the  plaintiflTs  title  is 
clear  to  the  perfect  enjoyment  of  his  laud,  until  the  defendant  shall 
'  have  established  an  equally  clear  right  to  obstruct  that  enjoyment, 
and  the  nuisance  itself  is  in  its  character  indisputable,  the  Court 
would,  I  think — even  before  the  alteration  introduced  by  s.  62  of  the 
statute  of  1852,  adopted  by  our  Equity  Practice  Act,  s.  49 — not  have 
hesitated  to  interfere  without  the  aid  of  a  jury.  In  Emherst  v.  Spenetr* 
the  Lord  Chancellor  CoUenham  appears  to  have  thought  that  questions 
of  nuisance  ought  invariably  to  be  decided  in  a  Court  of  Xjblw.  This, 
however,  was  in  the  year  1849.  In  1856,  shortly  after  the  new 
enactment,  Lonl  Cranworth  observes  that  **  the  old  practice  "  was  to 
require  a  trial  at  law  ;  but,  he  adds,  "  by  reason  of  tne  recent  altera- 
tion that  is  now  not  necessary "  although,  in  the  particular  case,  he 
refused  an  injunction  without  such  a  trial,  the  evidence  being  veiy 
conflicting.     jSroadbent  y.  Imperial  Gas  Company,  f 

On  the  whole,  therefore,  my  duty  appears  clearly  to  be  to  grant  the 
injunction  in  this  case.  And  not  merely  to  restrain  the  defendant 
•  2  M'N.  &  G.  51.  t  7  De  0«x  M'N.  &  6.  44S. 

(a)  1  Cr.  M.  &  R.  211.       {b)  1  Cr.  M.  A  R.  877.       (c)  6  East  208. 
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Weld  V.  Hornby  (a),  Attorney  General  v.  Mayor y  rfc,        1865. 
of  Kingston  upon  Thames  (6). 

Gordon,  for  respondent,  cited  ITtt/it  v.  Peake  (c), 
Bonomi  v.  Backhouse  {d),  Solomon  v.  Vintner's  Co.  (e). 
Cocker  v.  Cowper  (/),  Mounsey  v.  Ismay  (g),  Stevens 
V.  M*  Clung  Qi). 

Sir  PF.  Manning,  Q.  C,  in  reply. 

On  this  day  the  judgment  of  the  Court  was  delivered  November  15. 
as  follows : — 

Stephen,  C.  J.  I  retain  the  opinions  already  ex- 
pressed hy  me.  The  small  watercourse  or  streamlet, 
flowing  for  so  many  years  over  both  the  plaintifl's  and 

from  sending  down  sewerage,  but  also  any  refuse  or  waste  water,  on 
the  plaintiff^s  laud ;  although,  had  the  ii\j  unction  been  applied  for 
only  as  to  the  latter,  it  womd  perhaps  have  been  refused.  But,  for 
the  reasons  assigned,  I  recognise  do  more  right  in  the  defendant, 
upon  the  evidence,  to  use  the  land  for  one  purpose  than  for  the  other. 
I  shall  nevertheless  give  no  costs;  first,  oecauso  of  the  defendant's 
long  user  of  the  land  for  these  purposes,  without  molestation,  and 
secoudlj',  the  apparent  acquiescence  in  that  user  by  the  plaintiff,  or 
those  under  whom  he  claims,  throughout  that  period.  To  these 
reasons  a  third  may  be  added,  namely,  the  defendant's  readiness  to 
meet  the  demand  of  abatement  made  on  him,  by  orders  of  compro- 
mise— not  altogether  unreasonable,  in  a  hard  and  apparently  doubtful 
case. 

(a)  7  East  195.      (h)  11  Jur.  N.  S.  596.     (c)  29  L.  J.  Ch.  785. 

(rf)  27  L.  J.  Q.  B.  878.  («)  28  L.  J.  Ex.  370. 

(/)  1  Cr.  M.  &  K.  418.  {g)  34  L.  J.  Ex.  62. 

(A)  Stevens  against  M*Clung.* — ^This  was  an  action  of  trespass 
for  breaking  down  a  dam,  belonging  to  the  plaintiff,  on  the  Bombala 
River. 

The  plaintiff  and  defendant  both  held  land  on  the  Bombala  River 
<— that  of  the  defendant  being  situated  higher  up  the  river  than  that 
of  the  plaintiff.  Defendant  had  erected  a  dam  and  built  a  mill,  but 
ere  it  nad  commenced  to  work  plaintiff  constructed  his  dam.  This 
caused  a  back  flow  of  water  by  which,  as  was  asserted,  defendant 
sustained  injury  in  the  manner  already  mentioned.  Several  legal 
questions  as  to  the  relative  rights  of  riparian  proprietors  were  raised 
and  discussed,  during  the  progress  of  the  trial. 

His  Honor  the  Chief  Justice  told  the  jury  that,  although  in  England 
the  rights  connected  with  the  appropriation  of  flowing  waters  were 
regulated  by  the  Proscription  Act,  there  could  be  no  prescription  in 
this  colony,  in  as  much  as  there  could  be  no  immemorial  possession. 
His  direction  was  that,  if  the  jury  should  be  of  opinion  that  defendant 
bad  appropriated  the  water  to  his  own  and  a  beneficial  use  (and  for 
this  purpose  it  would  not  be  necessary  that  his  mill  should  be 
actually  at  work),  the  defendant,  having  first  erected  his  dam,  would 
be  legally  entitled,  if  it  was  injured  by  that  of  the  plaintiff,  to  abate 
the  nuisance  created  by  the  latter. 

The  jury  returned  a  verdict  upon  the  several  issues,  which  sub- 
stantially amounted  to  one  for  the  defendant. 

•  Sup.  Ct.,  N.  S.  W.,  12tli  Nov.,  1859. 
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1865.         tjhie  defendant's  allotments,  while  in  other  hands,  and 
VicKERY      pending  the  slow  process  which  converts  a  collection  of 
^-  frail  tenements  into  solid  structures  and  a  formed  city, 

has  long — though  it  is  uncertain  how  long— ceased  to 
exist.  As  I  understand  the  facts,  the  drain  (if  by  this 
is  meant  a  covered  passage)  never  existed,  at  any  time, 
throughout  the  course  of  that  stream ;  but  was  formed 
in  certain  portions,  only,  of  the  bed.  Thus,  the  stream 
flowed  in  a  covered  way  above  the  defendant's  land,  for 
a  distance  more  or  less  great — but,  at  or  near  the  spot 
where  that  stream  .and  its  impurities  entered  the 
plaintiff's  ground,  in  its  downward  course,  the  flow  was 
on  the  surface.  There  existed  another  portion  of  the 
stream,  still  lower  (that  is  to  say,  near  the  Pitt-street 
boundary)  which  again  was  covered ;  doubtless  because 
a  dwelling  of  some  kind  was  placed  there-  And  it  is 
into  this  last  mentioned  portion,  being  unquestionably 
at  present  a  drain,  and  nothing  more,  that  the  plaintiff 
has  necessarily  cut  in  erecting  his  warehouses.  But  the 
fact  of  that  cutting,  it  seems  to  me,  under  such  circum- 
stances, affords  no  answer  to  the  plaintiff's  claim. 
What  he  complains  of  is,  that  the  defendant  sends 
ordure  and  other  offensive  matters  over  the  allotment, 
above  (and  thence  into)  that  covered  passage,  which 
latter  would,  but  for  the  intrusion,  convey  nothing — ^for 
there  would  be  nothing  to  convey — and  so  could  be  pro- 
ductive of  no  injury. 

That  the  act  of  transmitting  such  matters  over  or 
into  land,  on  which  the  owner  is  erecting  a  habitation 
and  other  buildings,  is  the  commission  of  a  nuisance — 
of  the  serious  character  which  a  Court  of  Equity  will 
restrain,  if  in  other  respects  the  case  be  a  fitting  one  for 
interference,  I  can  entertain  no  doubt.  Two  questions, 
nevertheless,  yet  remain  ;  first,  whetlier  the  defendant 
has  a  right  to  commit  the  nuisance — and,  secondly, 
whether  the  Court  in  any  event  ought  to  interpose, 
considering  the  length  of  time  during  which  the  defen- 
dant, or  liis  predecessor,  has  in  fact  been  allowed  to 
commit  it. 

On  this  latter  point,  opinions  may  not  unreasonably 
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differ,  and  the  plaintiff,  if  his  claims  had  appeared  to  1365. 
me  more  questionable,  would  assuredly  have  found  no  Yickert 
disposition  on  my  part  to  assist  him.  But  it  struck  me 
at  the  hearing,  as  it  does  still,  that — ^if  the  defendant 
has  after  all  no  right  to  do  the  thing  complained  of,  the 
plaintiff  is  entitled  to  have  the  nuisance  abated,  what- 
ever may  be  the  inconvenience  of  this  result  to  the 
wrong  doer.  And  I  confess  myself  not  to  be  without 
alarm,  at  the  legalization  by  mere  permissive  user,  too 
often  only  another  term  for  apathy  as  to  filth — of 
nuisances  like  these  in  a  now  populous  city.  While 
land  continued  unoccupied,  or  was  scantily  tenanted, 
and  covered  by  dwellings  of  the  lowest  order,  such  as 
are  still  visible  in  this  very  street,  drainage  would 
scarcely  be  thought  of,  or  was  impracticable.  And  the 
stream,  here  and  there  covered  in  and  built  over,  then 
again  passing  openly  over  the  soil,  may  in  those  early 
days  and  afterwards  have  brought  in  its  course  (as  the 
evidence  shows  that  it  did)  many  abominations.  But 
who  was  to  interfere  ?  Against  whom  would  have  been 
the  remedy?  Now,  however,  the  flow  of  water  has 
ceased,  and  the  plaintiff,  whose  ownership  commenced 
last  year  only,  desires  to  be  relieved  from  the  substituted 
soil.  That  is  to  say,  he  asks  that  his  buildings  may  not 
be  rendered  uninhabitable,by  the  continued  transmission 
over  his  allotments, — not  of  the  stream  such  as  it  used 
to  be,  but  of  refuse  and  used  water,  artificially  brought 
to  the  defendant's  premises,  and  ordure  mingled  there- 
with. In  point  of  fact,  transmitted  (probably)  over  the 
dry  or  derelict  bed  of  that  stream,  but  there  left  either 
to  escape  or  remain  as  accident  may  determine. 

Unless  the  defendant  has  a  legal  right  to  do  this,  the 
plaintiff  would  be  entitled  at  law  to  damages  for  the 
injur)\  But  these  would  not  arrest  it ;  and  every  ad- 
ditional act,  day  after  day,  would  be  a  new  trespass — ^for 
which  the  plaintiff  might  again  bring  an  action.  This 
Court,  therefore,  since  it  is  appealed  to,  ought  in  my 
opinion  to  afford  at  once  the  only  effectual  remedy. 

As  to  that  legal  right,  it  can  only  exist  in  one  of  the 
following  ways.     By  license,  which  the  plaintiff  was 
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1866.  entitled  to  revoke.  User — from  time  immemorial — ^which 
Viokery"  implies  the  existence  originally  of  a  grant.  Or  bj 
statutory  prescription — which  the  Legislature,  doubtless 
for  good  reasons,  has  not  thought  fit  to  introduce. 
These  failing,  nothing  is  left  the  defendant  but  the 
fiction  of  a  lost  grant,  which  we  must  imagine  to  have 
existed,  if  at  all,  in  or  since  the  yeai*  1838.  The  existence 
of  such  an  instrument  may  no  doubt,  in  some  cases,  and 
under  certain  circumstances,  be  presumed.  But  for  the 
reasons  given  in  my  former  judgment,  I  am  of  opinion 
that  in  a  case  like  the  present — all  the  considerations 
suggested  being  taken  into  account — no  Court  or  jury 
would  be  entitled  to  make  such  a  presumption.  The 
foundation  for  it  is,  the  difiiculty  of  accounting  in  any 
other  manner  for  the  exercise,  originally,  of  the  par- 
ticular easement : — the  argument  being,  that  in  all  pro- 
bability the  claimant  or  his  predecessor  would  not  have 
been  permitted,  in  the  first  instance,  to  enjoy  such  a 
privilege  (whatever  it  may  be)  in  derogation  of  the 
rights  of  his  neighbour,  unless  the  latter  had  in  fact 
granted  it  formally  to  him.  Here,  however,  the  original 
passing  down  of  the  stream,  with  its  gradually  increasing 
impurities,  requires  no  such  explanation.  Or,  if  applied 
to  the  impurities  alone,  the  presumption  of  a  grant  can- 
not reasonably  extend  to  their  continuing  passage  after 
the  extinction  of  the  stream  itself — and,  therewith,  of  the 
means  of  carrying  down  the  matters  so  transmitted. 

I  wish  to  add  a  few  words,  as  to  my  personal  in- 
spection of  the  premises.  In  reference  to  a  similar  pro- 
ceeding by  the  present  Master  of  the  Rolls,  Lord 
Westhury  says  (a),  that  the  Court  must  nevertheless 
determine,  in  every  case,  not  on  conclusions  drawn  from 
its  own  observation,  but  on  the  evidence  only.  We 
have,  ourselves,  in  the  recent  case  of  Kingston  v.  Go/^, 
with  respect  to  the  inspection  of  certain  buildings  by  a 
jury,  expressed  tlie  same  opinion.  The  legitimate  object 
of  a  view — as  it  is  more  technically  called — ^is  simply 
that  the  tribunal  may  the  better  understand  and  apply 
the  evidence ;  not  to  obtain  materials  for  controlling,  or 

{a)  10  Jur.  N.  S.  689. 


CASES  IN  EQUITY.  75 

perhaps  even  of  supplementing  it.    I  inspected  the  place         1865. 
because  the  facts — as  stated  on  the  affidavits,  loose  and       Vickery 
meagre  as  they  are — were  not  sufficiently  intelligible  to  ^• 

me,  without  the  aid  of  ocular  observation.  My  con- 
clusions are  drawn,  however,  from  that  evidence  only ; 
and,  indeed,  the  matters  on  which  I  rest  them  are 
scarcely,  if  at  all,  in  dispute. 

Hargrave,  J.  The  circumstances  of  this  case  are 
peculiar  and  novel,  and  the  evidence  very  meagre  and 
unsatisfactory,  and  does  not  appear  to  me  to  entitle  the 
plaintiff  to  the  injunction  granted  by  the  Primary  Judge. 

First.  Taking  into  consideration  only  the  plaintiff's 
affidavits,  it  appears  that  he  admits  that  a  *'  watercourse 
formed  by  nature  might  have  existed  as  alleged  by  de- 
fendant; "  "that  the  portion  of  plaintiff's  land  across 
which  the  drain  flowed  was  excavated  for  the  new  cellars 
of  plaintiff's  houses;  "  **  that  the  plan  annexed  to  plain- 
tiff's affidavit  shows  the  course  of  the  drain  through  de- 
fendant's premises,  and  also  as  it  existed  on  plaintiff's 
land ;  "  "  that  the  drainage  passing  through  defendant's 
land,  is  or  has  been  for  many  years,  discharged  on 
plaintiff's  land ; "  and  that  in  "  plaintiff's  land  the  drain 
had  been  covered  over  with  a  few  stones"  until  destroyed 
recently  by  the  plaintiff's  excavations  and  buildings  (a). 

Under  such  a  state  of  admissions  by  the  plaintiff's 
own  affidavits,  I  am  unable  to  understand  how  he  can 
have  acquired  by  his  own  acts  and  conduct  in  thus  ex- 
cavating cellars  and  destroying  the  drain  through  his 
own  land  any  equity  to  come  to  this  Court  for  an  in- 
junction against  the  defendant — the  object  of  which 
injunction  can  only  be  to  compel  the  defendant  also  to 
destroy  the  drain  so  far  through  his  land,  or  otherwise 
provide  for  the  new  state  of  circumstances  which,  by  the 
plaintiff's  own  affidavits,  has  only  recently  arisen,  and 
from  the  plaintiff's  own  conduct.  Among  all  the  nume- 
rous cases  of  injunctions  of  this  class,  I  do  not  find  any 
reported  case  at  all  similar  in  its  facts  to  the  present ; 

(a)  His  Honor  made   references  here  to  the  paragraphs  in  the 
affidavits. 
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1865.  nor  do  I  see  how  any  claiming  under  such  circumstances 
Vickery"^  *s  these  for  our  equitable  interference  can  be  supported 
v«  without  greatly  extending  our  equitable  jurisdiction. 

Secondly.  As  to  the  manufactory,  this  is  admitted  by 
the  plaintiff  in  his  first  affidavit  (par.  8)  to  have  been 
used  as  at  present  for  ten  years  past ;  and  I  cannot  see 
any  satisfactory  proof  upon  the  affidavits  that  a  jury 
would  find  the  waste  water  from  this  source  to  be  either 
a  "  nuisance  "  or  even  offensive ;  consequently  no  in- 
junction can  be  granted  upon  that  ground  until  the 
verdict  of  a  jury  has  been  obtained  by  the  plaintiff; 
Attorney-General  v.  Cleaver  (a),  Croivder  v.  Tinkler  (b), 
Ebnshirst  v.  Spencer  (c). 

The  third  ground  of  equity  set  up  by  the  plaintiff 
that  he  has  acquired  a  right  to  compel  the  defendant  to 
stop  up  his  drain  by  the  circumstance  that  public  sewers 
have  been  constructed  in  Macquarie-street,Phillip-street, 
EUzabeth-  street,or  Castlereagh-street,  into  which  sewers 
some  of  the  owners  of  land  higher  up  this  drain  have 
transferred  their  sewerage,  so  as  not  to  come  down  the 
old  drain,  either  to  the  defeudant  or  plaintiff,  does  not 
deserve  notice  as  a  ground  of  equitable  relief.  Upon 
consideration,  therefore,  of  the  plaintiff's  affidavits  only, 
I  dp  not  think  this  injunction  can  be  maintained. 

But  if  we  consider  the  defendant's  affidavits  and  claim 
of  easement,  whether  by  prescription  or  by  long  user, 
sufficient  to  protect  him  from  the  extraordinary  inter- 
ference of  this  Court  by  wa}^  of  injunction,  until  the 
plaintiff  has  obtained  a  verdict  in  a  Court  of  common 
law,  the  plaintiff  appears  to  me  to  be  still  less  entitled  to 
the  injunction,  without  very  much  extending  the  usual 
limits  of  Chancery  jurisdiction  in  such  matters. 

Upon  this  second  branch  of  the  argument,  "  I  do  not 
see  any  necessity  to  enter  into  any  consideration  of  the 
authorities,  further  than  to  state  that  I  concur  in  the 
position  maintained  by  Sir  W.  Manning,  viz.,  that  the 
well-known  authorities  and  established  rules  of  law  as  to 
the  presumption  of  grants,  surrenders,  and  documents  in 
support  of  possessor}'  titles,  apply  to  this  colony  as  rules 

(a)  18  Vcs.  210.         (b)  19  Vcs.  617.         (c)  2  M.  N.  k  G.  45. 
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of  evidence  in  Courts  of  Law  and  Equity  before  the         1866. 
Prescription  Act,  2  and  3  W.  IV.,  c.71 — although  that      Vickbry 
statute  has  not  been  adopted  in  this  colony.  The  rules        ,j^' 
of  law,  however,  as  to  presumption  of  various  kinds,  in 
supportofpossessory  titles  and  long  user  and  enjoyment, 
have  been  so  long  established  beyond  all  question,  that  • 
to  throw  a  doubt  (as  mentioned  in  Taylor  on  Evi- 
dence) (a)  upon  such  important  principles  of  Jurispru- 
dence, would,  in  my  opinion,  be  most  dangerous  to  every 
branch  of  our  law  of  property. 

Besides  the  objections  to  the  plaintiflfs  bill  we  have 
the  equitable  doctrine  established  by  the  cases  already 
cited  as  before  Lord  Chancellor  Eldon,  and  recognised 
beyond  all  doubt.  By  such  cases  as  Earl  ofRipon  v. 
Hobart  (fc),  before  Lord  Chancellor  Brougham ;  Squire 
V.  CampbeU  (c),  before  Lord  Chancellor  Cottenham; 
and  recognised  in  numerous  other  cases,  that  equity  wUl 
not  interfere  by  injunction  in  favour  of  a  plaintiff  who 
has  slept  upon  his  alleged  rights,  or  been  guilty  of  any 
laches  or  neglect  himself,  but  will  leave  such  plaintiffs  to 
their  usual  remedies  at  Common  Law  ;  more  especially 
where  it  appears  upon  all  the  evidence,  as  in  this  case, 
that  the  plaintiff  has  not  recovered  any  verdict  at  Com- 
mon Law,  and  that  the  alleged  nuisance  may  be  easily 
remedied  by  the  construction  of  a  sewer  in  place  of  the 
drain  through  both  the  properties,  and  therefore  the 
injury  complained  of  cannot  be  said  to  be  irremediable. 

If,  therefore,  I  had  felt  any  hesitation  as  to  the  want 
of  equity  of  the  plaintiff  on  his  own  affidavits,  I  should 
have  felt  no  doubt  that  the  claim  of  the  defendant  to  the 
easement  in  question,  under  all  the  circumstances  of  the 
case  upon  these  affidavits,  ought  to  have  been  a  sufficient 
answer  to  the  plaintiff's  application  for  the  perpetual  in- 
junction which  has  been  granted  on  this  bill. 

Lastly.  If  the  plaintiff  considers  himself  aggrieved  in 
any  way,  all  the  other  remedies  of  the- law,  especially  an 
application  under  the  44th  section  of  the  Common  Law 
Procedure  Act,  1857  (20  Vic,  No.  31),  for  a  Common 

(a)  Part  1,  chap.  5.  (6)  8  Myl.  k  Keen.  169. 

(e)  1  Myl.  &  Cr.  459. 
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1866.  Law  injunction,  are  open  to  him ;  but  having  considered 
VicKSRY  this  case  in  all  its  hearings,  I  am  of  opinion  that  this 
plaintiff  has  failed  to  bring  himself  within  any  of  the 
rules  of  the  Court  of  Equity  with  reference  to  in- 
junctions of  this  class  ;  and  I  therefore  think  the  Court 
of  Appeal  is  bound  to  reverse  the  order  of  the  Primary 
Judge,  and  to  dissolve  the  injunction. 

With  regard  to  costs,  as  I  think  this  bill  almost 
entirely  an  experiment  upon  the  Court — and  as  the  de- 
fendant does  not  appear  to  have  done  any  act  to  render 
this  suit  necessary,  and  appears  also  to  have  offered 
before  the  suit  to  pay  £60  towards  the  construction  of  a 
drain  through  the  plaintiff's  land,  I  think  the  bill  ought 
to  have  been  dismissed  with  costs. 

Faucett,  J|.  I  do  not  question  the  jurisdiction  of  the 
Court  as  to  its  power  to  grant  an  injunction  without  the 
intervention  of  a  jury,  provided  it  is  satisfied  that  the 
matter  complained  of  is  a  nuisance,  and  that  the  plaintiff 
is  in  other  respects  entitled  to  relief.  And  I  am  of 
opinion  that  the  matter  complained  of  in  this  case  is 
sufficiently  shown  by  the  evidence  to  be  a  nuisance. 

I  am  also  inclined  to  think  that  the  plaintiff  has  made 
out  his  right  to  enjoy  his  land  free  from  this  nuisauce. 

If  the  plaintiff  brought  an  action  at  law  against  the 
defendant  for  causing  or  continuing  the  nuisance,  what 
defence  could  the  defendant  set  up  ?  According  to  the 
evidence  he  could  only  say  that  he  is  entitled  to  an  ease- 
ment over  the  plaintiff's  land. 

But  a  right  to  an  easement  can  only  be  supported  by 
an  Act  of  Parliament,  or  by  a  licence  or  a  grant  from 
the  predecessors  of  the  plaintiff  or  from  plaintiff  himself. 

There  is  clearly  no  Act  of  Parliament ;  and  if  a 
license  had  been  given,  such  a  license  I  should  think 
would  be  revokable  at  any  time.  Then  is  there  any  evi- 
dence of  a  grant  ?  I  can  see  none  ;  unless  continual  and 
uninterrupted  user  for  a  long  period  of  years  is  by  a 
fiction  of  law  to  be  deemed  such  evidence.  But  I  am 
not  quite  satisfied  that  in  this  country,  or  at  all  events  in 
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this  case,  such  a  fiction  would  be  held  to  exist     I  will,         1865. 
however  (in  favour  of  the  plaintiflF)  suppose  that  such  a      Vickery 
fiction  would  not  be  held  to  exist,  and  consequently  that 
the  plaintifiTs  legal  right  as  against  the  defendant  would 
be  clear. 

Assuming  this  then,  the  question  still  remains — is  the 
plaintiff  entitled  to  the  equitable  intervention  of  a  Court 
of  Equity  ? 

Now  I  have  always  understood  it  to  be  a  leading 
principle  of  Equity  that  a  person  seeking  the  equitable 
assistance  of  the  Court  must  come  speedily,  and  not 
sleep  on  his  rights ;  at  all  events  that  he  ought  not  to 
delay  so  long  as  to  allow  the  evil  complained  of  to  grow 
by  user  almost  into  a  right,  or  into  the  appearance  of  a 
right. 

But  what  do  we  find  here  ?  The  defendant  has 
enjoyed  this  easement  in  one  form  or  another  ;  and  I  do 
not  think  it  is  of  much  importance  whether  there  was 
originally,  and  still  continues,  a  flowing  stream  of  water 
into  which  the  offensive  water  passed  and  still  passes, 
and  by  which  it  was  and  is  still  carried  away;  or 
whether  the  stream  has  ceased  to  flow  in  the  whole  course 
or  in  part,  leaving  a  channel  or  drain  through  or  over 
which  the  matter  passes,  the  evidence  appearing  to  me 
to  show  that  the  line  or  course — whether  there  is  a 
stream  now  or  not — over  which  the  matter  flowed  ten, 
twenty,  or  thirty  years  ago,  is  the  same — so  far  as 
regards  this  suit — as  that  over  which  the  matter  now 
complained  of  flows.  The  defendant,  I  say,  has  thus 
enjoyed  the  easement  for  many  years,  certainly  for  ten 
years,  so  far  as  Mr.  Heufrey  is  concerned,  and,  as  may 
be  fairly  gathered  from  the  evidence,  for  a  period  alto- 
gether of  fifty  years  and  upwards. 

I  do  not  collect  when  the  large  buildings  now  on  the  . 
defendant's  land  were  erected  ;  but  since  their  erection 
they  have  enjoyed  the  benefit  of  this  easement  without 
any  objection  or  interruption  from  the  plaintiffs  prede- 
cessors. There  is  even  reason  from  the  evidence  to  sup- 
pose with  their  knowledge  and  acquiescence  ;  and  this 
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1865.         state  of  things  has  continued  for  a  short  time  since  the 
VicKEKY      plaintiff  has  come  into  possession. 
AUiiK.  After  the  plaintiff's  predecessors  and  the  plaintiff  him- 

self have  thus  so  long  lain  up,  and  the  plaintiff  himself^ 
although  for  a  short  time,  now  when  the  plaintiff  wishes 
to  turn  his  property  to  more  beneficial  purposes,  and  for 
that  reason  desires  to  abate  this  nuisance,  which  I  admit, 
at  least  for  the  sake  of  argument,  he  is  entiUed  to  do, 
has  he  any  claim  to  the  equitable  assistance  of  the  Court  ? 

With  the  greatest  respect  for  the  opinion  of  his  Honor 
the  Chief  Justice,  I  am  of  opinion  that  he  has  not.  On 
this  part  of  the  case  alone  I  differ  from  his  Honor,  and 
on  this  point  I  found  my  judgment. 

I  am  further,  however,  induced  to  come  to  this 
opinion,  because  in  my  opinion  the  plaintiff  can  now  ob- 
tain fuU  relief  at  law.  He  may  commence  an  action  at 
law,  and  under  the  Common  Law  Procedure  Act  claim 
a  writ  of  injunction  to  prevent  the  repetition  or  continu- 
ance of  the  nuisance.  An  injunction  obtained  in  such 
an  action  would,  in  my  opinion,  be  perpetual. 

I  think,  therefore,  the  injunction  ought  to  be  dissolved 
with  costs. 

No  costs  of  the  appeal. 
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Frost  against  Healy  and  others.  ^oo^^^q^k^^' 

ff^HIS  suit  now  came  on  for  hearing  on  motion  for  a      A  testator 
decree.    The  facts  and  principal  questions  involved  ^^^  J-^^ 
in  it  are  reported  ante,  p.  6,  and  the  testator's  will  is  property,  con- 
set  forth  in  extenso,  in  the  judgment  of  his  Honor  the  Ltatef  lease- 

station  fully 
Gordon,  for  plaintiff,  cited   Jarman  on  Wills   (a),  stocked,  aod 

and  Frost  v.  Healy  (b).  ^e^tohis 

wife,  jointly 

Martin,  Q.  C,  and  Darley  tot  defendant  Paul  Har-  ^th>.  and 
'  ^  *^  ff.f  their  sur- 

ford,  cited  Lewin  on  Trusts  (c),  Lester  v.  Biggs  (d),  vivorsand 

Shapland  v.  Smith  {e),  Adams  v.  Adams  (/),  Wagstaff  ?S^;?;^^nd 

V.  Smith  ig),  Benn  v,  Dixon  (h),  Spence's  Equitable  executors  of 

Jurisdiction  (i),  Dunk  v.  Fenner  (k),  Donn  v.  Penny  Q),  ujwn  trusrto' 

Braivncker  v.  Bagot  (m),  Garth  v.  Baldtvin  (n),  Coulson  pennit  her 

^     -.         ,  V  n  T^.  7       7  -m    7        .    V  **to  have  the 

V.  Coulson  (o),  and  Richards  v.  Baker  (p),  full  benefit 

and  enjoy- 

Blake  for  defendant  Elizabeth  Harford,  cited  0«6oru  ^.Jnf for^ 

T.  Morgan  {q),  Tidd  v.  Lister  (r),  Sefon  on  Decrees  («),  fife,  and  than, 

Scott  V.  Special  (t),  Greedy  v.  Lavender  (u),  Vaughan  dmdeit 

V.  Bv^k  (v),  Wilkinson  v.  Charlesworth  {w),  and  Bate  among  all  his 
„  /.  children— the 

T.  Hooper  (x).  boys  at 

twenty-one, 

Darley  for  defendant  Healy,  cited  Ca/e  v.  Bent  (y),  ll\^^^^^^^ 
Hoice  V.  Lord  Dartmouth  (z),  Neville  v.  Fortescue  (aa),  or  on  marriage. 

Held,  that 
the  legal  estate  in  all  the  real  and  personal  property  of  the  testator  was  vested  in 
the  three  trustees,  but  that  the  wife  was  entitled  to  the  enjoyment  of  the  whole  in 
specie  during  her  Ufe. 

In  a  suit  instituted  by  F.  against  IT,  and  the  testator's  widow,  who  had  married 
again,  and  against  Harford  her  present  husband,  charging  sundry  breaches  of  trust 
by  the  two  former  defendants,  and  misappropriation  by  Harford,  an  order  was  made  on 
motion  before  the  hearing  for  an  injunction  to  restrain  the  defendants  from  further  in- 
terference with  the  trust  estate,  and  for  the  appointment  of  a  receiver  (ante,  p.  6. )  At 
the  hearing  the  injunction  was  dissolved,  and  the  receiver  discharged,  on  tne  ground 
that  according  to  the  true  construction  of  the  will  the  dealings  of  the  defendants  were 
not  breaches  of  trust,  the  wife  being  entitled  to  enjoy  the  property  specifically. 

(a)  2  Vol.,  p.  289,  242,  261.    (6)  Supra,  p.  6.  (c)  p.  162. 

id)  2  Taunt  109.  (e)  1  B.  C.  C.  76.  (f)  6  Q.  B.  860. 

(g)  9  Ves.  620.  (h)  10  Sim.  636.  (i)  2  Vol.  160,  165. 

{k)  2  R.  &  M.  667.  (l)  19  Vea  646.  (m)  1  Mer.  280. 

(n)  2  Ves.  646,  661.  (o)  2  Atkins  246.  (p)  2  Atkins  321. 

iq)  9  Hare.  432.  (r)  10  Hare.  140  ;  3  De  G.  M.  &  G.  867. 

(«)  2  VoL  22,  28.  (t)  3  McN.  k  G.  599.  («)  11  Beav.  417. 

(v)  7  Jurist  838.  (w)  10  Beav.  324.  (x)  5  De  G.  M.  k  G.  338,  346. 

(y)  6  Hare.  24.  («)  7  Ves.  137,  141.  {aa)  16  Sim.  388. 
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Decembor  I. 


Pickering  v.  Pickering  (a),  Foley  v,  Burnell  (fc),  Leeke 
V.  Bennett  (c),  Durham  v.  Crackles  (d),  Tidd  v. 
Lister  (e). 

Gordon,  in  reply,  referred  to   Williams  on  Execu- 
tors (/). 

On  this  da}',  judgment  was  delivered  by  the 
Primary  Judge.  In  this  case  the  first  point  for  the 
consideration  of  the  Court  is  to  declare  the  true  con- 
struction of  the  testator's  wiU,  at  least  so  far  as  such 
declaration  is  necessary,  either  to  give  the  plaintiff  any 
relief  on  this  bill,  or  to  establish  the  legal  and  equitable 
position  of  the  parties  of  this  suit  towards  each  other  in 
relation  to  the  trusts  of  the  late  Mr.  Elliott's  will  up  to 
the  present  time. 

The  will  was  in  the  following  words,  all  of  which  must 
be  carefully  considered  before  construing  the  clauses, 
more  especiallj  in  dispute  in  this  case  : — ''  This  is  the 
last  will  and  testament  of  me  Samnel  Elliott,  of  the 
Macquarie  River,  in  the  district  of  Bligh,  and  colony  of 
New  South  Wales,  grazier :  I  give,  devise,  and  bequeath 
unto  my  dear  wife  Elizabeth  (since  married  to  Paul  Har- 
ford, and  who  are  both  defendants  in  this  suit) — and  to 
Henry  Frost,  of  Mudgee,  in  the  county  of  Wellington, 
and  colony  aforesaid,  licensed  victualler  (the  plaintiff)*  ' 
— and  John  Healy,  also  of  Mudgee,  aforesaid,  butcher 
(one  of  the  defendants) — all  and  singular  the  lands  and 
tenements,  houses,  runs,  stations,  cattle,  horses,  moneys, 
securities  for  money,  household  goods  and  furniture,  and 
other  goods,  chattels,  and  effects,  of  what  nature  or  kind 
soever,  and  wheresoever  situate,  of  which  I  may  die 
seized  or  possessed  of,  to  hold  the  same  unto  my  said 
wife  Elizabeth,  Henry  Frost,  and  John  Healy,  and  the 
survivors  and  survivor  of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor,  according  to  the 
respective  natures  thereof;  but  upon  the  trusts  neverthe- 
less, and  subject  to  the  several  declarations  hereinafter 


(a)  2  Beav.  31. 
(c)  1  Atk.  471. 
(<f)  10  Hare.  140. 


(6)  1  B.  C.  C.  274,  279. 
((i)32L.  J.  111. 
(/)2Vol.  1628. 
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contained,  of  and  concerning  the  same ;  that  is  to  say, 
upon  trust  to  permit  and  suffer  my  said  wife  Elizabeth 
to  have  the  fuU  benefit  and  enjoyment  of  all  my  said 
property,  estate,  and  effects,  for  and  during  the  time  of 
her  natural  life,  and  from,  and  immediately  after,  her 
decease,  upon  trust,  to  pay  and  divide  all  my  said 
property,  estate,  and  effects,  unto,  and  equally  between, 
all  and  every  the  child  or  children  of  me,  the  said  tes- 
tator, who,  being  a  boy,  or  boys,  may  attain  the  age  of 
twenty-one  years,  or  being  a  female  or  females  may  attain 
that  age  or  first  marry,  in  equal  shares  and  proportions. 
And  in  case  only  one  child  of  me,  the  said  testator,  being 
a  boy,  shall  attain  the  age  of  twenty-one  years,  or  being 
a  female  shall  attain  that  age  or  first  marry,  then  I  give, 
devise,  and  bequeath  the  whole  of  my  said  property, 
estate,  and  effects  unto  such  only  child,  his  or  her  heirs, 
executors,  administrators,  or  assigns,  for  ever.  I  hereby 
authorise  and  empower  the  trustees  or  trustee  for  the 
time  being  of  this  my  will,  to  apply  the  yearly  income  to 
be  derived  from  the  share  or  shares  to  which  any  child 
or  children  of  mine,  being  a  minor  or  minoi\s,  shall  be 
entitled  to  under  this  my  will,  for  and  towards  her,  or 
their  maintenance,  education,  or  benefit,  during  his,  her, 
or  their  respective  minority  or  minorities."  Then  follow 
the  usual  clauses  as  to  trustees,  receipts,  and  reimburse- 
ments, and  the  will  concluded  as  follows : — **  I  hereby 
make,  nominate,  constitute,  and  appoint  my  said  wife 
Elizabeth,  and  the  said  Henry  Frost  and  John  Healy, 
joint  executrix  and  executors  of  this  my  will,  and 
guardians  of  my  children  during  their  respective  mi- 
norities." In  the  first  place,  I  am  clearly  of  opinion  that 
as  this  will  contains  no  words,  which,  either  expressly  or 
by  implication,  can  be  construed  as  giving  any  estate- 
tail  to  the  testator's  widow,  pow  Mrs.  Harford,  there  can 
be  no  gi'ound  for  applying  the  cases  cited  in  argument 
on  that  head  as  to  this  will ;  and  therefore  no  ground 
for  conferring  on  Mrs.  Harford  any  absolute  interest  in 
the  personalty,  as  seems  to  have  been  successfully  con- 
tended on  the  former  hearing  as  to  continuing  the 
injunction  of  this  case. 
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In  the  second  place,  I  am  also  clearly  of  opinion  that 
the  words  of  general  devise  and  bequest  of  all  the 
testator's  real  and  personal  property  upon  the  trusts  of 
his  will,  are  sufficient  to  convey  and  vest  the  legal  estate 
in  all  such  property  in  the  three  trustees  of  his  will,  and 
that  the  subsequent  words  as  to  the  testator's  widow 
*'  having  the  full  benefit  and  enjoyment  of  all  the  said 
property,  estate,  and  effects,  for  and  during  the  time  of 
her  natural  life,"  in  no  way  divests  the  trustees  of  such 
legal  estate,  either  as  to  real  or  personal  property  during 
Mrs.  Harford's  life. 

Thirdly,  I  am  of  opinion  that  Mr.  Barley's  con- 
struction of  the  testator's  will  is  the  right  one  ;  and  that 
this  case  comes  within  the  authorities  of  Pickering  v. 
Pickering  (a),  and  on  appeal  before  Lord  CoUenham  (6), 
Wliiting  v.  Whiting  (c),  and  other  cases. 

It  is  well  known  that  of  late  years  the  Courts  have  ex- 
tended the  scope  of  these  cases,  and  that  the  intention  to 
give  a  tenant  for  life  the  right  to  enjoy  in  specie  may  be 
gathered  from  the  whole  will ;  and  further,  it  has  even 
been  laid  down  in  Hinners  v.  Hinners  (d),  that  Courts 
now  favour  the  construction  which  will  give  enjoyment  in 
specie,  if  within  the  fair  words  of  the  will. 

Now  considering  (1)  that  in  this  will  the  freehold 
lands  are  included  in  the  general  devise ;  2,  that  the 
direction  to  divide  is  not  to  operate  till  after  Mrs. 
Harford's  death;  8,  that  the  directions  for  mainte- 
nance and  education  are  also  subsequent  to  Mrs. 
Harford's  death ;  4,  that  the  will  contains  no  powers 
of  sale  or  conversion ;  and  6,  observing  that  in  Harvey 
V.  Harvey  {e)  the  words  "fiill  and  entire  enjoyment" 
were  held  to  give  enjoyment  in  specie,  I  feel  no 
doubt  whatever  but  that  Mrs.  Harford  is  entitled  for 
life  to  the  full  benefit  and  enjoyment  of  all  the  testator's 
property,  according  to  the  full  meaning  of  the  words  of 
the  testator's  will. 

At  this  stage  of  the  cause,  I  do  not  think  I  am  in  a 
position,  upon  this  will  and  this  evidence,  to  declare  any 


(a)  2  Beav.  31. 
id)  3  Hare  609. 


(6)  4  Myl.  &  Cr. 


(c)  5  Jur. 

{e)  5  Beav.  184, 18. 


CASES  IN  EQUITY.  85 

further  construction  of  this  will,  more  especially  in  the        1865. 
absence  of  the   cestui  qu<:  tnists  in  remainder;    and        Frost 
this  is  the  less  necessary,  as  I  would  hope  that  the        w^  ly 
parties  to  this  suit  will  now  be  enabled  to  proceed     and  others. 
amicably  in  carrying  out  the  trusts  of  the  will,  upon 
the  footing  of  the  declaration  I  have  made  as  to  the 
construction  of  the  will  with  all  the  usual  directions 
as  to  accounts  asked  by  the  bill,  which  seem  to  me 
necessarily  to  follow  from  such  construction,  upon  the 
evidence  before  me. 

Of  course,  upon  this  construction,  the  dealings  of  Mrs. 
Harfoi'd  w[id  the  defendants  as  to  the  cattle  on  the  station 
are  not  breaches  of  trust,  as  might  have  appeared  if  the 
trustees  had  been  entitled  to  the  absolute  ownership  of 
the  station  property,  clear  of  Mrs.  Harford's  right  to 
"  enjoy  specifically." 

The  injunction,  therefore,  should  be  dissolved  and  the 
receiver  discharged,  without  prej  udice  to  what  may  here- 
after appear  on  the  accounts  as  to  whether  the  defendants, 
Mr.  and  Mrs.  Harford,  have  dealt  improperly  with  the 
cattle.  Liberty  to  apply.  Eeserve  further  directions 
and  costs. 
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In  re  the  trusts  of  the  will  of  Henry  Usher,  deceased, 
and  the  Trust  Property  Act  of  1862. 

rPHIS  was  a  petition  under  the  30th  section  of  the 
Trust  Property  Act  of  1862,  by  WMiam  Woodeson 
Howe,  Joseph  Clarkson,  and  Thomas  Goodyear  Hill 
(the  trustees  of  the  will  of  Henry  Usher y  deceased,  late 
of  Newcastle,  in  this  colony),  for  the  "  opinion,  advice, 
and  direction ' '  of  the  Court,  as  to  the  administration  of  a 
portion  of  the  trust  property,  which  was  subjected  by  the 
testator  to  a  very  unusual  and  troublesome  clause  of  dis- 
tribution among  the  devisees  of  his  will. 

It  appeared  that  the  testator,  after  bequeathing  an 
annuity  of  £200  to  his  sister,  Mrs.  Bevin{ftony  and 
charging  the  same  on  all  his  real  estate  at  Newcastle, 
devised  certain  freehold  lands,  houses,  and  hereditaments, 
subject  to  the  said  annuity,  and  from  and  after  full  pay- 
ment and  satisfaction  of  the  same  up  to  the  death  of  the 
£1000,  among  annuitant,  to  certain  specific  devisees,  viz. : — (1)  Certain 
"rateablyand  allotments  and  buildings  to  Thomas  Goodyear  HiU,  in 
tothe^ktive  ^^^>  (^)  certain  other  allotments  and  buildings  to  Jb«ei)ft 
value  of  the  Clarkson  and  Mary  Ann  Clarkson,  his  wife,  for  life 
estates,  with  remainder  to  the  said  T.  G.  HiU,  in  fee ; 
(8)  certain  other  allotments  and  buildings  to  John 
Standley,  of  Whitechapel,  London,  for  life,  with  re- 
mainder to  his  children  as  tenants  in  common  in  fee ; 
(4)  certain  other  allotments  and  buildings  to  the  said 
J,   Clarkson  and  M.  A,    Clarkson,   his  wife,  for  life 


A  testator 
charged  his 
real  estate 
with  an  an- 
nuity, and 
after  payment 
thereof  and 
meanwhile 
subject 
thereto  made 
several  s])ecific 
devises  of  the 
property — 
some  in  fee, 
others  for  life 
with  remain- 
ders in  fee 
over.     The 
trustees  were 
directed  to 
distribute  the 
surplus  rents, 
when  they 
amounted  to 


properties  re- 
spectively 
devised  to 
them." 

Trustees 
(seeking  ad- 
vice of  the 
Court  as  to 
the  distribu- 
tion) directed 
to  cause  the 

several  properties  to  be  valued — to  divide  the  fund  into  as  many  parts  as  there  were 
devises — each  part  of  the^  fund  bearing  the  same  proportion  to  the  whole  as  the 
corresponding  devise,  and  where  the  devise  was  in  fee  simple  to  pay  to,  or 
invest  for  the  benefit  of  the  devisee,  the  whole  of  such  allotted  portions  of 
the  fund ;  but  in  the  case  of  life  interests,  with  remainders  in  fee,  to  cause 
the  relative  values  of  the  same  to  be  calculated,  and  the  portion  of  the  whole 
fund  corresponding  to  such  devise  subdivided  according  to  such  valuation,  and 
the  parts  respectively  allotted  to  the  life  devisee  and  the  devisee  in  remainder 
paid  to  them,  or  invested  for  their  benefit  respectively. 

Heldf  that  the  general  valuation  of  the  properties  devised  should  be  used  in  all 
future  distributions. 

Held  that  the  words  *'to  permit  A.  to  live  rent  free  and  without  molestation," 
during  the  life  of  an  annuitant,  in  a  dwelling-house,  charged  witli  payment  of  the 
annuity,  and  speci6cally  devised  after  satisfaction  of  the  same,  confers  no  trans- 
ferable interest  on  A,,  nor  diminishes  the  legal  estate  of  the  specific  devisee. 
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estates,  with  remainder  to  William  Henry  Rowe  in  fee;         1866. 
<5)  a  certain  other  allotment  and  buildings,  being  the  inrethetm^s 
testator's  dwelling-house  and  premises,  and  also  a  piece  ^^^®  ^^^^  ^^ 
-of  land  adjoining  the  same,  used  as  a  garden  by  testator,       deceased, 
unto  Fanny  Maria  Fenn,  in  fee,  for  her  sole  and  sepa-  ^PropeAy^Act 
rate  use,  &c.;  (6)  a  portion  of  an  allotment,  with  build-       of  1862. 
ings,  to  Andrew  Henry  Ferm,  in  fee ;  (7)  a  certain 
other  allotment  with  buildings,  to  William  Woodeson 
JRoxoe,  in  fee ;  (8)  certain  other  allotments  and  buildings 
to  Clarence  Heivson  Hannell,  in  fee ;  and  (9)  certain 
other    allotments    and   buildings    to   James  Edward 
Hannell,  in  fee. 

The  will  then  contained  the  following  directions  : — 
*'  And  I  do  hereby  will  and  direct  that  the  said  Joseph 
Clarkson  and  his  said  wife  and  each  of  them  shall  be 
allowed  to  live  in  my  said  dwelling-house  rent  free,  and 
without  molestation  during  the  life  of  the  said  annuitant, 
and  until  the  same  shall  be  handed  over  to  the  said 
Fanny  Maria  Ferm^  the  devisee  thereof,  or  to  some 
person  duly  authorised  by  her  to  take  possession  thereof. 
And  I  do  hereby  will  and  declare  that  the  residue  of  the 
rents,  issues,  and  profits  of  my  said  real  property  after 
payment  and  satisfaction  of  the  said  annuity,  and  after 
paying  for  all  necessary  repairs  and  other  outgoings  in  the 
care  and  management  thereof,  shall,  when  and  so  often 
as  the  same  shall  accumulate  to  the  sum  of  one  thousand 
pounds  or  upwards,  be  divided  by  and  between  my  above 
named  devisees,  rateably  and  in  proportion  to  therelative 
value  of  the  properties  respectively  devised  to  them  by 
this  my  will,  by  my  trustees  and  executors  herein 
named." 

The  petition  stated  that  the  annuitant  and  all  the 
•devisees  and  legatees  survived  the  testator.  Some  of 
them  resided  in  England,  and  two  of  them  were  infants. 
Joseph  Clarkson  and  his  wife  were,  in  accordance  with 
the  authority  to  that  eflfect  contained  in  the  will,  in  occu- 
pation of  the  residence  de\d8ed  to  F,  M.  Feiin.  The 
trustees  had  accumulated  nearly  £1000,  as  to  the  distri- 
bution of  which,  under  the  above  provision,  they  now 
Bought  the  advice  and  direction  of  the  Court. 
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Blake  for  petitioners. 

Gordon  for  Clarence  Hewson  HanneU, 

The  Primart  Judge,  after  stating  the  facts  as  above, 
continued — 

No  authorities  have  been  cited  to  the  Court  as  bearing 
upon  the  construction  of  such  a  clause  as  that  in  regard 
to  which  my  advice  is  sought.  I  must,  therefore,  inter- 
pret  the  words  of  the  testator  according  to  the  well* 
established  general  rules  of  construction  of  such  instru- 
ments, so  as  to  give  to  all  the  words  used  their  ordinary 
meaning,  and  also  so  as  to  give  to  every  expression  some 
effect,  and  so  as  to  form  one  consistent  construction  in 
relation  to  every  part  of  the  will. 

Firstly,  it  appears  to  me  that  the  trustees  should  obtain 
a  proper  and  certified  valuation  from  competent  and  dis- 
interested surveyors  or  otherprofessionalpersons,of  the 
value  of  the  nine  several  **  properties,"  included  in  each 
of  the  above  mentioned  devises,  accordingto  the  testator's 
freehold  or  other  interest  therein,  and  as  devised  under 
the  nine  several  devises  above  mentioned ;  and  the  £1000 
should  in  the  first  instance  be  divided  into  nine  several 
portions,  according  to  the  proportion  which  each  of  such 
valuations  bears  to  the  £1000 ;  but  this  direction  is  sub- 
ject to  my  remarks  as  to  Miss  Ferm's  interest. 

Secondly,  the  whole  of  any  such  amount  or  portion 
may  be  paid  to  or  invested  for  any  of  the  devisees  where 
the  devise  is  in  fee  simple;  but  where  the  devise  is  sub- 
divided, or  consists  of  a  life  interest  only  to  one  devisee, 
with  remainder  to  another  devisee  in  fee  simple,  then  the 
trustees  ought  to  take  the  opinion  of  some  actuary  or 
other  competent  valuer  of  life  interests  and  reversions,and 
as  to  the  proportionate  share  which  such  life  estate  and 
such  remainder  or  reversion  in  fee  bears  to  the  whole 
value  of  such  subdivided  devise ;  and  the  alloted  amount 
or  portion  appropriated  to  such  devise  should  be  sub* 
divided  according  to  such  valuation,  and  these  two 
amoimts  should  be  paid,  or  invested  for  the  benefit  of 
such  life  devisee,  and  devisee  in  remainder  respectively* 


CASES  IN  EQUITY.  89 

Thirdly,  with  reference  to  the  fifth  of  the  above  devises        1866. 

which  is  subject  to  a  direction  that  Joseph  Clarkson  and  /^irc  the  trusts 

his  wife,  and  each  of  them,  should  be  allowed  to  live,  as    o^*^®  7t^^^  °* 
.  '  ,  '         HsvRT  Usher 

the  petition  states  they  have  lived,  in  the  testator's  deceased, 
dwelling-house  rent  free,  and  without  molestation ,  during  ^^L^  ^ct 
the  life  of  the  said  annuitant,  and  until  the  same  should  <h  1862. 
be  handed  over  to  the  said  Fanny  Maria  Femiy  the 
devisee  thereof,  or  to  some  person  duly  authorised  by  her 
to  take  possession  thereof — I  am  of  opinion  that  this  per- 
mission to  occupy  rent  free  confers  no  transferable  interest 
to  Joseph  Clarkson  or  his  wife,  nor  diminishes  the  legal 
devise  of  the  life  estate  to  Fanny  Maiia  Fei'm ;  but  it 
must  nevertheless  be  taken  into  consideration  in  the 
valuation  of  this  particular  devise,  and  in  the  following 
manner : — The  ages  of  Joseph  Clarkson  and  his  wife 
must  be  taken,  and  the  age  of  the  annuitant,  and  an 
actuary  must  calculate  the  aggregate  value,  since  the 
death  of  the  testator,  of  the  annual  rent  of  the  dwelling- 
house  during  the  life  of  Joseph  Clarkson  and  his  wife, 
subject  to  the  contingency  of  the  annuitant  dying  before 
the  death  of  the  survivor  of  Joseph  Clarkson  and  his 
wife  ;  another  aggregate  value  must  be  deducted  from  the 
relative  value  of  thisfiftli  devised  property,  before  making 
the  general  proportionate  division  of  the  JBIOOO.  There 
will  be  no  difficulty  in  ascertaining  such  valuation  of  this' 
right  of  occupation,  the  duration  of  which  I  also  think 
must  be  construed  according  to  the  plain  meaning  of  the 
words  as  used — viz.,  as  extending  to  Joseph  Clarkson 
and  his  wife,  or  the  survivor  of  them,  and  during  the  life 
of  the  annuitant,  and  even  beyond  such  life,  until  the 
devisee  {Fanny  Maria  Fenn)  takes  possession.  This 
right  of  occupation  being  a  life  interest  will  be  less  than 
the  aggregate  actual  rental  during  the  period  since  the 
testator's  death  to  the  end  of  the  accumulation.  If 
Joseph  Clarkson  and  his  wife  cease  to  occupy  at  any 
time,  the  value  of  this  property  will  be  pro  tanto  in- 
creased ;  but  I  think  that  this  fact  of  the  '^  dwelling- 
house  "  not  having  contributed  anything  to  the  £1000,  as 
alleged  in  the  petition,  is  a  matter  quite  dehors  the  con- 
struction of  the  will;    and  I  do  not  think  that  the 
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yaluation  of  Fanny  Maria  Ferni's  devise  should  be 
diminished,  except  in  the  manner  I  have  stated. 

Lastly,  the  general  "  valuation  **  of  the  properties  de- 
vised must  be  used  for  all  futiu^e  distributions,  as  I  think 
the  general  rule  as  to  the  will '' speaking"  at  the  deatb 
of  the  testator,  must  apply  in  this  respect.  Of  course, 
this  will  not  apply  to  the  successive  valuations  of  Mr. 
and  Mrs.  Clarkson's  right  of  occupation,  which  will 
diminish  in  value  as  they  grow  older. 

Under  the  proviso  at  the  end  of  the  30th  section  of  the 
Act,  I  direct  the  costs  of  the  trustees  and  of  the  parties 
appearing  on  this  petition  to  be  paid  by  the  trustees  ont 
of  the  accumulations  before  dividing  £1000,  the  same 
being,  in  my  opinion,  a  separate  fund  set  apart  b}*  the 
testator,  and  as  to  which  alone  these  difficulties  arise. 


Sept.  20,  21, 
and  25, 1865. 


Sempill,  assignee,  &c.  against  Lee  and  othei-s. 


real  property 
on  two  un- 
married 
daughters, 
one  of  whom 
M,  subse- 
quently 
married  B, 
L.y  after  the 
settlement, 
continued  in 


s  ttl'd^ce^^^'   ^HIS  was  an  appeal  by  the  plaintiff  to  the  full  Court, 
from  a  decree  made  in  this  suit  by  his  Honor  Mr. 
Justice  Milfoi'df  the  Primai'y  Judge  in  Equit}',  on  the 
2nd  of  March,  1865. 

The  bill  was  filed  by  Robert  Hamilton  Sempill,  the 
official  assignee  of  the  estate  of  James  Brady ^  one  of  tlie 
defendants,  against  William  Lee,  the  said  James  Brady 
and    Maria    his  wife,   John    Dargin,    Thomas  Kite, 

possession  of 

the  property,  and  B.  knew  nothing  of  the  settlement  until  1859.  On  15th  March, 
1861,  B.  was  sued  for  a  largo  sum — and  a  verdict  being  obtained  on  the  30th  May 
against  him,  he  became  insolvent  on  1st  June  following.  On  the  26th  March,  L. 
having  discovered  that  B.  was  entitled  to  a  life  interest  in  the  property  settled  on 
his  wife,  and  which  was  worth  about  £4000,  and  not  being  then  aware  of  the  action, 
offered  B,  £600  for  his  life  interest,  for  tlie  purpose  of  settling  the  property  on  B.''s 
wife  free  from  her  husband's  claims.  The  offer  was  accepted.  Part  of  the  £500  was, 
on  the  8th  of  April,  handed  by  X.  to  his  solicitors  for  paymeut  to  B.^  on  the  execution 
of  the  conveyance  settling  the  i>roperty  on  the  wife.  The  conveyance  was  executed 
on  the  20th  of  April,  and  part  of  the  £500  was  i-etumed  to  L.  in  payment  of  a  prior 
debt. 

ffeld,  that  under  the  7th  section  of  the  Insolvent  Act  the  deed  was  void  as  against 
B.  's  creditors,  the  consideration  not  being  such  a  valuable  one  as  would  give  validity 
to  the  conveyance  under  the  Act. 

Meld  aho,  that  as  against  the  creditors  under  B,^s  insolvency,  and  under  the  cir- 
cumstances,  his  wife  was  entitled  to  a  settlement  of  not  less  than  one-half  the 
annual  income  of  the  property. 
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Geoi'ge  Lee,  and  John  Lee^  prayiog  that  an  indenture 
by  which  James  Brady's  life  interest  in  certain  land 
had  been  conveyed  to  trustees  for  Mrs.  Brady,  the 
daughter  of  William  Lee  and  wife  of  James  Brady,  and 
other  deeds  by  which  the  land  so  conveyed  to  trustees 
for  Mrs.  Brady  was  conveyed  by  her  in  trust  for  herself 
for  life,  with  remainder  to  her  children,  might  be  set 
aside  as  having  been  given  fraudulently'  and  without 
adequate  consideration,  and  for  an  account  of  the  rents 
and  profits  of  the  land  received  by  the  defendants.  The 
facts  of  the  case  as  appeared  from  the  pleadings  and 
evidence  were  as  follows : — 

In  the  year  1843,  William  Lee  was  possessed  of  con- 
siderable real  estate,  and  being  desirous  of  settling  part 
of  it  on  his  wife  and  two  daughters,  Maria  and  Eliza- 
beth,  he  by  indenture  dated  the  27th  of  October,  1843, 
conveyed  several  parcels  of  land  to  the  defendants  John 
Dargin  and  Thomas  Kite,  their  heirs  and  assigns,  to 
hold  the  same  unto,  and  to  the  use  of  the  said  John 
Dargin  and  Thomas  Kite,  their  heirs  and  assigns,  upon 
trust  to  pay  the  rents  and  profits  to  his  wife,  Mary 
Lee,  till  his  said  daughters  should  respectively  attain 
the  age  of  twenty-one  years,  or  marrj' ;  and  then  as  to 
one  moiety  thereof  for  his  daughter  the  said  Maria 
Lee,  her  heirs  and  assigns,  and  to  convey  the  same  to 
the  said  Maria  Lee  and  her  heirs. 

Maria  Lee  married  the  defendant,  James  Brady,  on 
the  14th  of  June,  1847,  but  whether  she  was  of  age 
before  she  married  did  not  appear.  No  settlement  was 
made  on  the  marriage,  which  was  had  against  the  wish 
of  the  father,  William  Lee.  James  Brady  did  not  know 
of  the  deed  of  1843  till  about  twelve  or  eighteen  months 
before  his  insolvency,  and  William  Lee  continued  in 
possession  of  the  property  after  the  deed  of  1843,  but 
gave  his  daughter  a  house  to  live  in  for  seven  years 
before  the  year  1861,  and  paid  her  dElOO  a  year  for  part 
of  the  time  between  1843  and  1861,  and  £60  a  year 
during  the  rest  of  that  period. 

In  the  yeai-  1860,  Brady  had  become  liable  on  a  bill 
of  exchange  which  he  had  accepted  for  the  accommo- 
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dation  of  J.  E.  Dargin,  drawn  in  favour  of  Messrs. 
Cohen  and  Co.,  for  the  sum  of  £3,275,  and  payable  on 
the  28th  September,  1860.  Messrs.  Cohen  and  Co, 
brought  an  action  against  Brady  on  this  bill,  on  the 
15th  of  March,  1861,  to  which  he  appeared  on  the  2nd 
of  April.  The  trial  was  had  on  the  80th  of  May,  and  a 
verdict  then  given  against  Brady  for  £8,449  18s.  4d. 
The  Judge  who  tried  the  case  directed  execution  to  go 
in  six  days. 

William  Lee,  on  the  4th  pf  March,  1861,  instructed 
his  solicitors — Messrs.  Mcintosh  and  Pinnock — to  pre- 
pare a  settlement  of  his  money  in  favour  of  his  children, 
and  left  with  them  many  deeds  relating  to  his  property, 
and  amongst  others  the  deed  of  October,  1848.  On  the 
26th  of  March,  William  Lee  had  an  interview  with  his 
solicitors  in  reference  to  the  interest  of  Brady  under  this 
deed,  when  he  instructed  the  solicitors  to  offer  him  £500 
for  his  interest,  in  order  that  a  settlement  might  be  made 
free  from  Brady's  interest.  The  offer  was  made  on  that 
day,  and  accepted  by  Brady,  On  the  8th  of  April, 
William  Lee  gave  his  solicitor  a  cheque  for  £500  to  pay 
to  Brady,  and  a  conveyance  was  executed,  dated  the 
5th  of  April,  by  which  Brady  conveyed  his  interest  to 
the  defendants  Dargin  and  Kite,  who  were  to  hold  the 
fee  simple  of  the  moiety  of  the  said  land,  upon  trust  for 
such  persons  as  Mrs.  Brady  should  appoint,  and  in 
default  for  her  separate  use. 

On  the  12th  of  June,  1861,  Mrs.  Brady  and  Dargin 
and  Kite  conve3'ed  the  before-mentioned  premises,  and 
William  Lee  conveyed  other  premises,  to  the  defendants 
John  Lee  and  George  Lee,  and  their  heirs,  upon  trust 
for  Mrs.  Brady  for  life,  for  her  separate  use,  and  after 
her  death  for  A.  J.  Brady,  A.  H.  Brady,  E.  S.  Brady ^ 
and  £.  H,  Brady,  and  other  children  of  Mrs.  Brady 
in  fee. 

It  appeared  that  in  March  1861,  Brady  had  little  or 
no  property  besides  the  life  interest  in  the  premises  com- 
prised in  the  deed  of  1843,  but  there  was  no  evidence 
shewing  that  he  was  then  indebted  to  any  person  besides 
William  Lee  and  Messrs.  Cohen  and   Co.     He  was 
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indebted  to  William  Lee  in  £860,  on  a  note  which  had 
been  given  by  Lee  to  Brady  for  his  accommodation,  and 
by  him  discounted  and  paid  by  Lee  when  due.  When 
Brady  was  paid  the  J6500,  the  consideration  for  the  deed 
of  the  5th  of  April,  after  his  execution  of  it,  he  was 
asked  to  pay  the  debt  of  £860  due  to  WiUiam  Lee  out 
of  it,  which  he  did,  so  that  he  retained  in  fact  only  £140. 
The  income  arising  from  the  property  was  about  £400 
a  year,  or  more. 

It  was  stated  that  Brady  was  a  man  of  intemperate 
habits,  about  forty-six  years  of  age,  and  that  he  did  not 
enjoy  good  health. 

According  to  the  evidence,  if  Brady^s  life  had  been 
of  an  average  probable  durability,  his  interest  would 
have  been  worth  about  £4000  ;  but  on  the  other  side,  it 
was  alleged  that  he  was  a  confirmed  drunkard,  and  sub- 
ject otherwise  to  disease,  and  that  his  life  was  not  an 
insurable  one. 

On  the  hearing,  it  was  contended  on  the  part  of  the 
plaintiff  that  this  sale  of  the  interest  of  Brady  for  £500 
was  void  under  the  18th  Eliz.,  c.  5,  and  under  the  6th, 
7th,  and  8th  sections  of  the  Insolvent  Act ;  and  that  it, 
together  with  the  deed  of  the  12th  of  June,  1861,  ought 
to  be  set  aside  so  far  as  they  prevented  the  creditors  of 
Brady  from  obtaining  payment  of  their  debts. 

The  defendants  contended  that  the  estate  was  subject 
to  Mrs.Brady^s  equity  to  a  settlement  which  made  £500, 
if  not  the  full  value  of  his  life  interest,  yet  sufficient  under 
the  circumstances  to  constitute  a  bona  fide  and  valuable 
consideration — ^that  the  deed  was  not  therefore  void 
or  liable  to  be  set  aside,  but  if  it  should  be,  then  that 
WiUiam  Lee  was  entitled  to  be  repaid  his  £500 — and 
that  Mrs.  Brady  was  entitled  to  a  settlement  made  on 
herself  and  children  before  the  creditors  could  have  any 
part  of  the  property  applied  in  payment  of  their  debts. 

On  the  16th  February,  1865,  the  Primary  Judge 
made  a  decree  dismissing  the  bill  with  costs  (a). 

(a)  The  reasons  given  by  his  Honor  for  the  decree  made  by  him 
on  the  hearing,  are  contained  in  the  following  extract  from  his 
Judgment : — 

"  By  the  18th  Eliz.,  c.  5,  all  alienations  of  lands  and  hereditaments 
made  for  the  intent  or  purpose  to  delay,  hinder,  or  defraud  creditors, 


1865. 

Sempill, 

assignee,  &c. 

▼. 

Lee 
and  others. 


94 


SUPEEME  COURT  REPORTS. 


1865. 

Sempili., 
assignee,  &c. 

V. 

Lee 

and  others. 


Gordon  and  Milford  for  plaintiff.  The  question  here 
is  not  between  Brady  and  Lee,  but  between  Lee  and 
Brady's  creditors,  whether  the  former  shall  be  allowed 
to  deprive  the  latter  of  all  Brady's  property-.  Between 
the  father-in-law  and  the  son-in-law  a  property  worth 
£4,000  is  disposed  of  for  i>500,  out  of  which  the  credi- 
tors of  the  latter  get  only  J£140,  and  that  at  a  time  when 
Brady  was  hopelessly  insolvent.  The  transaction  took 
place,  and  the  balance  of  the  £500  was  paid  back  to 
Lee  at  a  time  when  jBrodj/  could  have  had  little  doubt  but 
that  he  would  fail  in  the  action  brought  against  him  by 

and  others,  of  their  jnst  debts,  shall  be  taken  (only  as  against  those 
persons  whose  debts  shall  be  hindered,  delayed,  or  defrauded)  to  be 
clearly  and  utterly  void.  By  the  6th  section,  the  Act  is  not  to  extend 
to  any  estate  made  or  conveyed  upon  good  consideration,  and  h<ma 
fide  lawfully  conveyed  to  any  person  not  at  the  time  having  any  man- 
ner of  notice  or  knowledge  of  such  fraud  or  collusion  as  aforesaid. 
By  the  6th  section  of  the  Insolvent  Act,  every  alienation  of  real  estate 
made  by  any  person  who  at  the  time  is  actually  insolvent,  or  who  by 
such  alienation  shall  be  rendered  insolvent  wiUiout  valuable  conside- 
ration, is  declared  to  be  fraudulent  and  void.  By  the  7th  section,  all 
alienations  of  real  estate  made  by  any  i)er8ou  after  he  has  contracted 
any  debt,  and  within  twelve  months  preceding  the  sequestration  of 
his  estate,  or  preceding  any  time  at  which  it  shall  be  made  to  appear 
by  proof  that  he  was  actually  insolvent  without  valuable  considen- 
tion,  is  liable  to  be  set  aside  on  a  summary  ap[ilication  to,  and  by 
order  of,  the  Supreme  Court,  at  the  Distance  of  any  creditor  of  ibe  in- 
solvent whose  debt  was  contracted  prior  to  the  making  of  snch 
alienations,  in  so  far  as  such  creditor  would  thereby  bo  prevented 
from  receiving  the  full  amount  of  his  debt. 

By  the  8th  section  all  alienations  of  real  estate  made  by  any  person 
being  insolvent,  or  in  contemplation  of  surrendering  his  estate,  or 
within  sixty  days  preceding  the  making  of  any  order  for  sequestra- 
tion, and  having  the  effect  of  preferring  any  then  existing  creditor  to 
another,  shall  be  void. 

First,  as  to  whether  this  case  comes  within  the  statute  of  Eiizabefk. 
If  fF.  Lee,  in  the  terms  of  the  6th  section  of  the  Act  had  not,  at  tiie 
time  of  the  conveyance  to  him,  any  knowledge  or  notice  of  the  fraud, 
if  such  there  were,  contemplated  by  Brady,  for  there  was  a  valuable 
consideration  given,  it  does  not.  1  must  say  that  I  do  not  see  any- 
thing in  the  evidence  to  shew  that  Lee  had  such  notice.  Brady  was 
not  on  good  terms  with  his  father-in-law,  Lee.  It  may  be,  that  the 
position  of  Brady  would  point  to  the  probability  of  his  being  anxious 
to  seize  any  opportunity  that  might  offer  to  escape  paying  this  debt 
of  £8276  to  Messrs.  Cohen  and  Co.,  which  he  conceived  some  other 
person  ought  to  pay,  and  for  which  he  had  received  no  consideration, 
but  I  do  not  see  that  there  was  any  communication  between  W.  Lee 
and  Brady.  W.  Lee  stijs  he  knew  nothing  of  the  action  having  been 
brought,  against  Brady,  He  must,  however,  have  known  that  he  was 
in  difficulties,  for  he  had  not  paid  him  the  £860  he  owed  him,  and  he 
(better  than  anybody)  must  have  known  what  the  life  interest  which 
he  purchased  was  worth.  The  circumstance  that  the  offer  which  he 
made  was  not  of  the  full  value  of  the  interest  intended  to  be  par- 
chased  is  not  enough  to  fix  him  with  the  knowledge  that  the  sale  was 
made  by  Brady  to  defraud  his  creditors,  it  is  simply  the  case  of  a 
person  knowing  another  to  be  in  difficulties,  and  taKing  advantage  of 
that  to  make  a  good  bargain.    The  offer  came  firom  Lee,  not  firom 
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Cohen  and  Co.  Lee  says  that  he  did  not  know  of  the 
action  against  Brady  till  after  the  6th  of  April;  but  the 
question  is,  did  he  know  of  it  before  the  20th  April, 
when  the  conveyance  was  completed  ?  It  is  difficult  to 
believe  thatLe^  did  not  know  of  Brady* s  circumstances 
at  the  time  of  the  transaction.  The  conveyance  was  a 
plan  to  withdraw  the  property  from  the  reach  oi  Brady's 
creditors,  and  would  therefore  be  set  aside  in  their  favour, 
even  although  a  valuable  consideration  had  been  given 
for  it. 

Brady.  Upon  examination  it  is  found  that  the  sum  of  £500  is  not  a 
great  way  from  the  value.  The  life  of  Brady  could  not  be  insured, 
or,  if  it  could,  only  at  a  ruinous  rate  ;  this  might  reduce  the  value 
one-half.  Then  there  was  the  ri^ht  of  Mrs.  Brady  to  her  equity  of 
settlement,  which  is  usually  half  the  income,  and  perhaps  in  this  case 
miglit  be  more,  as  the  property  had  been  hers,  and  no  settlement  or 
provision  for  his  wife  had  ever  been  made  by  Brady  ;  besides,  nobody 
would  like  to  invest  money  in  tlie  purchase  of  such  an  interest  unless 
he  could  make  a  large  profit.  It  would  therefore  be  difficult  to  get  a 
purchaser  at  near  the  estimated  value  in  the  tables  shewing  the  value 
of  a  life  interest  of  a  man  aged  forty-six. 

The  conclusion  which  I  draw  from  these  facts  is  that  Mr.  Lee^ 
knowing  that  Brady  was  in  difficulties,  but  not  knowing  of  the  precise 
position  he  held  with  regard  to  his  creditors,  nor  forming  any  plan  for 
defrauding  them  beyond  getting  the  property  for  a  low  price,  was 
anxious  to  preserve  for  her  benefit  the  life  estate  in  the  property 
which  had  been  settled  on  his  daughter  by  the  deed  of  1843,  and  con- 
sulted his  solicitors  on  the  subject,  who  devised  a  scheme  by  which 
that  might  be  effected.  They  proposed  the  purchase  for  £500  from 
Brady^  possibly  ezpectini;  to  be  able  to  induce  him  to  pay  to  W,  Lee 
the  £360  he  owed  him,  though  of  this  there  is  no  evidence.  Part  of 
the  plan  I  cannot  but  think  was  on  the  supposition  that  it  was 
doubtful  whether  the  mere  purchase  for  £500  would  render  the  trans- 
action valid  against  cre4litor8,  that  another  deed  should  be  executed 
by  which  Mrs.  Brady  should,  for  valuable  consideration,  emanating 
from  Mr.  Lee^  convey  her  interest,  together  with  other  property  settled 
by  Mr.  Lee  to  herself  for  life,  for  her  separate  use,  with  remainder  to 
her  children. 

No  fault  can  be  found  with  this  plan  as  fraudulent,  in  the  common 
acceptation  of  the  term,  or  as  morally  wrong,  the  only  question  is 
whether  it  can  stand  as  against  Brady's  creditors.  I  have  not  con- 
sidered Brady  as  a  party  to  this  arrangement,  nor  is  there  any  evi- 
dence that  he  was  in  any  way  connected  with  it.  All  that  the  evidence 
enables  me  to  say  is,  that  he  {Brady)  knew  of  the  claim  upon  him  by 
Messrs.  Cohen  and  Co.,  and  that  but  for,  or  perhaps  with  his  interest 
under  the  deed  of  1843  he  was  insolvent.  He  owed  £360  to  Mr.  Lee, 
and  £3275  to  Cohen  and  Co.,  and  he  does  not  appear  to  have  had  any 
other  property.  Did  he  by  selling  his  future  interest  in  the  property 
for  £500  defraud  his  creditors  ?  and,  if  so,  how  are  Mr.  Lee,  and  Mrs. 
Brady  and  her  children,  affected  by  his  fraud  ? 

Supposing  W.  Lee  to  be  a  stranger  to  Brady  in  this  transaction, 
which,  in  fact,  he  was,  I  see  no  reason  why  Lee  should  not  endeavour 
to  make  a  good  bargain  with  Brady  for  the  purchase  of  his  life  interest. 
He  does  not  commit  any  act  of  fraud  as  against  the  creditors,  by 
doing  this.  There  is  no  rule  of  law  or  equity  to  prevent  such  trans- 
actions— Gvcynne  v.  Heaton,*  Abbot  v.  Sicorderj — even  if  Brady,  for 
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But  can  the  consideration  here  be  considered  as  a 
valuable  one  ?  A  valuable  consideration,  according  to 
Mr.  Justice  Story  (a),  is  **  something  equivalent  to  the 
grant."  Is  £500  an  equiyalent  for  a  life  estate  in  a 
property  worth  £4,000  ?  Under  ordinary  circumstances 
this  would  surely  not  be  so  in  the  case  of  a  person  of 
Brady's  age.  It  is  sought,  however,  to  depreciate  the 
value  of  his  life  interest,  by  representing  his  life  as  not 
insurable.  But  this  is  not  clearly  shewn  to  be  the  feet. 
It  does  not  appear  that  it  was  ever  tried  to  insure  his 

reasons  known  to  himself,  were  willing  to  sell  his  interest  at  a  low 
price.  There  is  no  evidence  of  extortion  beins  practised  by  Lee — ^tbe 
offer  is  made  and  accepted.  If  Brady  were  willing  to  do  this  in  fraud 
of  his  creditors  that  could  not  affect  Lee,  and  he  would,  notwithstand- 
ing, be  a  bona  fide  purchaser  for  yaJuable  consideration  without 
notice.  When  we  consider  the  position  of  Brady  as  to  his  health  and 
habits  of  life,  and  the  circumstance  that  Mrs.  Brady  %vas  entitled  to 
her  equity  of  settlement,  I  do  not  see  that  the  price  Lee  gave  was  so 
inadequate  as  to  imply  any  fraud  on  his  part,  or  to  prevent  the  pur^ 
chase  being  one  for  valuable  consideration.  That  Mrs.  Brady  was 
entitled  to  this  equity  is  clear ;  the  legal  estate  was  outstanding  in 
Dargin  and  Kite,  and  a  purchaser  could  not  obtain  his  full  legal  rights 
without  the  intervention  of  this  Court;  Sturgis  v.  Champtuys,*  BannoR 
V.  KecUing.f  And  Lady  Elibaiik  v.  MoMolieuX  shows  that  if  a  wife  has 
such  a  right  as  a  defendant,  she  may  file  a  bill  to  enforce  it. 

If  I  am  right  iu  the  view  of  the  case  which  I  have  taken  with 
regard  to  the  statute  of  ElizaJbeUi,  I  do  not  see  that  it  is  affected  by 
the  Insolvency  Acts. 

So  far  as  relates  to  the  6th  and  i7th  sections,  what  I  have  said 
shows  that  I  am  of  opinion  that  there  was  a  valuable  consideration 
given  for  Brady^s  interest  in  this  property  ;  and  as  to  the  8th  section, 
the  purchase  had  no  effect  in  preferring  Lee  to  any  other  creditor,  for 
the  evidence  shows  that  the  payment  to  Lee  by  Brady  of  £360  was  a 
totally  different  transaction  from  the  purchase  (perhaps  constituting 
a  fraudulent  preference)  which  had  been  completed  before  the  pay- 
ment was  made. 

This  being  my  opinion  of  the  purchase  itself,  I  need  not  consider 
the  effect  of  the  deed  of  June,  1861  ;  but  clearly  there  was  a  purchase 
from  Mrs.  Brady  by  Lee,  in  consideration  of  his  conveying  a  house 
for  the  benefit  of  her  children. 

I  have  now  to  consider  whether  the  plaintiff  has  a  right  to  have  an 
account  directed  of  the  rents  and  profits  belonging  to  ^ra<2^  between 
the  time  of  his  marriage  and  his  executing  the  deed  of  the  5th  of 
April,  1861.  Brady  being  so  entitled,  Lee  took  the  rents.  Now  the 
proper  course  would  have  been  for  the  trustees,  Dargin  and  Kiie,  by 
Bradifs  direction,  to  have  brought  an  action  of  trespass  against  Lee, 
Lee  had  no  more  right  to  enter  on  the  land  than  I  had,  and  surely  if 
I  had  done  so  no  suit  for  an  account  would  lie  against  roe  in  a  Cooit 
of  Equity.  It  was  simply  a  legal  right  to  be  enforced  in  a  Court  of 
law.  On  the  whole,  I  am  of  opinion  that  this  bill  must  be  dismissed, 
with  costs.  Although  the  case  called  for  inquiry,  that  ought  to  have 
been  made  in  the  Insolvent  Court  before  this  bill  was  filed,  and  the 
result  of  such  inquiry  being  the  ground  work  for  the  suit,  and  that 
being  instituted  with  knowledge,  or  presumed  knowledge,  of  the 
facts  and  failing,  the  plaintiff  must  pay  the  costs. 


*  5  My.  A  Cr.  97. 


t  4  Hare  1. 
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life.  But  in  any  case  it  is  difficult  to  bring  in  this  as  an 
element  in  the  calculation  of  what  should  be  considered 
as  an  equivalent  to  the  grant.  If  BrcuJy^s  life  was 
insurable^  the  consideration  given  was  not  an  equiva- 
lent ;  if  it  was  not  insurable,  how  could  the  value  of  his 
life  interest  be  calculated,  and  the  equivalent  ascertained  ? 
Again,  it  is  sought  to  depreciate  the  value  of  Brady's 
interest  by  supposing  Mrs.  Brady  entitled  to  an  equity 
of  settlement  out  of  it.  Lee  says,  in  his  answer,  that  he 
took  this  alleged  right  of  Mrs.  Brady  into  consideration 
before  he  made  the  offer;  and  the  learned  Primary 
Judge  seems  to  have  allowed  this  as  one  of  the  grounds 
on  which  the  consideration  should  be  held  sufficient. 
But  it  is  submitted  that  Mrs.  Brady  had  no  equity  to  a 
settlement  out  of  the  life  estate  of  her  husband,  in  the 
case  of  a  sale  of  it  to  a  particular  assignee ;  Tidd.  v. 
Lister  (a)  f  Durham  v.  Crackles  (i),  Gleaves  y,  Paine  (c), 
Elibank  v.  Montolieu  (d),  Perry  v.  Muir  (e).  [Per 
Curiam.  Suppose  it  shown  to  the  satisfaction  of  the 
Court  that  the  husband  had  not  maintained  or  con- 
tributed to  the  maintenance  of  the  wife.]  It  does  not 
appear  from  the  proceedings  that  Brady  was  not  main- 
taining his  wife  at  the  time  when  this  transaction  took 
place,  April  1861.  [Per  Curiam.  How  does  a  pur- 
chaser know  that  the  possessor  of  a  life  interest  is  main- 
taining his  wife  ?]  He  must  take  his  chance  of  that.  If 
at  the  time  this  deed  was  executed  Brady  had  deserted 
his  wife,  or  was  not  supporting  her,  Lee  might  have 
made  her  right  to  a  settlement  an  element  in  the  calcu- 
lation of  the  value  of  Brady's  life  interest.  But,  under 
the  circumstances  of  this  case,  there  was  not  such  right. 
And  if  this  point  had  been  brought  before  the  notice  of 
the  Primary  Judge,  there  is  no  doubt  that  his  views  as 
to  the  sufficiency  of  the  consideration  would  have  been 
materially  altered.  The  consideration,  therefore,  not 
being  valuable — that  is,  not  an  equivalent  to  the  grant — 
the  conveyance  must  be  held  void  under  the  6th,  7th, 
and  8th  sections  of  the  Insolvent  Act.     A  Court  of 

(a)  3  De  G.  M.  &  G.  857,  868.  {h)  32  L.  J.  Ch.  111. 

(c)  32  L.  J.  Ch.  182.  {d)  1  W.  &  T.,  L.  C.  341. 

(e)2W.  &0.,  Eq.  1. 
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Equity  will  take  from  third  parties  what  they  have  got 
through  the  fraud  or  undue  influence  of  others ;  Hvgue- 
nin  V.  Baseley  (a) .  And  this  is  what  the  Primary  Judge 
supposed  to  be  the  case  here,  when  he  says  that  Mr.  Lee, 
knowing  that  Brady  was  in  difficulties,  endeavoured  to 
get  the  property  settled  on  Mrs.  Brady,  In  any  event 
this  bill  should  not  have  been  dismissed  with  costs.  In 
Holmes  v.  Penney  (b),  Thompson  v.  Webster  {c),  and 
Hale  V.  M.  S.  0.  Cmnpany  {d)^  the  transactions  were 
held  bona  fide ;  but  as  the  circumstances  appeared  sus- 
picious, the  bills  w^ere  dismissed,  but  without  costs.  As 
to  the  right  of  the  plaintiff  to  an  account  of  the  rents, 
we  submit  that  the  Court  has  power  to  follow  these  into 
the  hands  of  Lee,  and  now  that  he  is  before  the  Court 
to  make  him  account  for  them';  Lewin  on  Trusts  (e). 

Sir  W.  Manning,  Q.  C,  and  Darley  for  defendants. 
It  is  sought  in  this  suit  to  set  aside  a  deed  as  fraudulent, 
and  also  under  certain  clauses  in  the  Insolvent  Act.  We 
must  distinguish  between  Brady  and  Lee,  It  is  quite 
consistent  to  suppose  that  Brady,  when  he  made  the 
bai'gain,  might  know  that  he  would  be  insolvent,  and 
meditate  a  fraud  in  the  transaction,  and  Lee  be  entirely 
innocent  of  such  fraud,  and  know  nothing  of  the  action. 
There  is  no  allegation  in  the  bill  of  Lee^s  debt,  or  that 
Brady  gave  him  a  preference.  The  return  of  the  £360 
was  not  at  all  proposed  to  Brady  when  the  £500  was 
offered  for  his  life  interest.  The  two  payments  were 
quite  distinct.  It  was  only  after  the  £500  was  paid  and 
the  transaction  completed  that  McLitosh  spoke  to  Brady 
about  the  promissory  note.  We  admit  it  may  appear 
that  Lee  was  getting  a  preference.  But  the  transaction 
would  have  been  quite  the  same  if  Brady  had  got  the 
£500  by  the  sale  of  cattle,  or  othei*wise.  It  cannot  be 
said  that  the  consideration  of  the  deed  was  affected  by 
the  promissory  note.  Therefore  the  question  of  fraud 
cannot  be  put,  on  the  ground  that  the  consideration  was 
only  £140.    We  submit  that  whatever  fraud  there  might 


(a)  2  Wh.  k  T.  462. 
(c)  28  L.  J.  Ch.  700. 


(«)  p.  580  seq. 


(6)26L.  J.  Ch.  179. 
(d)  28  L.  J.  Ch.  777. 
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have  been,  if  Lee  was  not  a  party  to  it,  the  deed  cannot 
be  set  aside  as  regards  him ;  Ticyne's  ease  (a),  Hale  v. 
Meti^opolitan  Saloon  Chnnibus  Co.  (i).  If  a  person 
purchases  property  with  a  title  bona  fide,  and  for  value, 
a  Court  of  Equity  will  not  set  aside  the  deed  against  the 
purchaser,  although  there  might  be  equitable  grounds 
against  tlie  seller.  Brady  having  the  power  to  convey, 
his  deed  is  prima  facie  good,  both  in  law  and  equity. 
It  may  indeed  be  set  aside  for  fraud,  but  the  onus 
probandi  as  to  the  fraud  lies  upon  the  plaintiff.  Now 
it  is  clear  from  the  evidence  that  the  transaction  in 
question  did  not  originate  from  anything  connected  with 
Cohen's  action.  It  was  a  month  before  Cohen's  action 
that  Mcintosh  discovered  that  Brady  was  entitled  to  a 
life  estate.  The  untowardness  of  the  dates — the  26th 
of  March  and  the  5th  of  April — is  no  doubt  jyrima  facie 
suspicious,  but  it  is  perfectly  well  explained  by  the  evi- 
dence of  Mr.  Lee  and  Mr.  Mcintosh.  Lee  acted  bona 
fide  throughout  the  whole  transaction.  He  knew  nothing 
of  Cohen's  action  when  the  contract  was  made.  He  had 
no  communication  with  Brady.  He  had  no  intention 
whatever  to  defeat  Brady's  creditors ;  his  only  intention 
was  to  save  his  own  property,  wjiich  he  had  at  first 
designed  for  his  daughter,  from  her  dissipated  husband. 
It  was  very  natural  that  Brady  should  conceal  fi-om  his 
father-in-law  the  fact  of  his  having  given  the  accommo- 
dation indorsement  for  £8000,  as  he  might  hope  to  get 
out  of  it  without  any  of  his  family  knowing  about  it. 
Putting  the  case  most  strongly — if  Lee  made  the  agree- 
ment on  the  26th  of  March,  and  only  after  that  became 
acquainted  with  Cohen's  action — was  he  not  justified  in 
saying  **  I  will  not  mind  that,  but  will  stick  to  my  con- 
tract." Was  there  any  fraud  in  such  conduct  as  that? 
As  to  the  inadequacy  of  price,  it  must  be  such  as  to 
demonstrate  gross  imposition.  And  it  is  not  the  absolute 
value  of  the  property  that  has  to  be  considered,  but  what 
the  parties  thought  it  was  worth.  Now  here,  as  Mr.  Lee 
had  been  in  possession  for  eighteen  years,  Brady  might 
have  thought  his  own  title  so  precarious  that  £500  would 

(rt)  1  Smith  L.  C.  10.  (ft)  28  L.  J.  Ch.  777. 
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1865.  be  a  good  price  for  it.  And  who  could  know  whether 
Mrs.  Brady  had  or  had  not  an  equity  to  a  settlement, 
until  the  fact  should  be  decided  in  a  Court  of  law.  The 
very  doubt  respecting  it  would  depreciate  the  value  of 
the  property.  It  may  be  admitted  that  Brady  was  at  the 
time  maintaining  his  wife,  and  also  that  she  might  not  at 
that  time  be  able  to  assert  her  right  to  a  settlement ;  but 
she  had  an  inchoate  interest  which  she  might  assert  on 
the  contingency  of  his  deserting  or  ceasing  to  maintain 
her,  or  becoming  insolvent.  The  Primary  Judge  was 
right  as  to  the  costs.  Although  Brady  might  not  be 
entitled  to  costs,  Mr.  Lee  who  did  no  wrong  was 
entitled  to  them,  and  still  more  Mrs.  Brady  and  the 
trustees ;  Barrow  v.  Barrow  (a),  Hanison's  Trusts  (6), 
Holmes  v.  Penny  (c). 

Gordon  in  reply. 

November  10.  Qn  this  day,  judgment  was  delivered  as  follows : — 
Stephen,  C.  J.  This  is  an  appeal  from  a  decree  by 
the  late  Primary  Judge,  dismissing  the  bill  with  costs. 
The  suit  is  by  the  assignee  of  James  Brady y  an  insolvent, 
to  set  aside  a  conveyance  of  his  life  interest  in  certain 
property,  executed  by  him  on  the  20th  (but  dated  the 
6th)  April,  1861,  to  the  defendant  William  Lee;  the 
plaintiff  maintaining  that  the  same,  with  a  conveyance 
executed  by  Lee  and  Mrs.  Brady  in  June  following, 
consequent  on  the  arrangement  of  20th  April,  is  void 
against  the  insolvent's  then  creditors — both  under  the 
statute  13th  Elizabeth^  and  the  6th  and  two  following 
sections  of  our  Insolvent  Act — as  having  been  made  to 
defeat  those  creditors,  and  without  valuable  or  good  con- 
sideration. Mr.  Justice  Milford  thought,  on  the  evi- 
dence, that  the  consideration  for  the  impeached  deed  was 
under  the  circumstances  sufficient,  or,  at  all  events,  was 
not  grossly  inadequate,  although  confessedly  in  any  view 
of  the  matter  very  small ;  and  he  therefore  dismissed  the 
bill. 

We  have  in  conference  considered  all  the  facts  of  this 
case,  and  the  arguments  urged  on  both  sides  at  the  hear- 


(a)  24  L.  J.  Ch.  267. 


{c)  26  L.  J.  Ch.  179. 


(6)  22  L.  J.  Ch.  69. 
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ing  of  the  appeal ;  and  we  are  constrained  to  dissent, 
although  on  my  own  part  not  without  hesitation,  from 
the  conclusion  arrived  at  by  his  Honor.  The  defendant's 
counsel  were  relieved  by  us,  from  arguing  the  question  of 
actual  fraud ;  and,  for  myself,  I  acquit  the  parties — as 
did  the  late  learned  Primary  Judge — unreservedly,  of  all 
fraud  or  fraudulent  intention  whatever.  The  principal 
defendant,  as  a  father,  did  in  nty  opinion  no  more  than 
what  he  believed  to  be  his  duty,  in  securing  a  provision 
for  the  wife  and  children  of  a  dissipated  and  perhaps  em- 
barrassed man.  There  is  no  proof  that  he  knew  of 
Messrs.  Cohen's  claim,  at  the  time  of  his  bargain  with 
Brady  ;  and  he  denies  (as  to  his  belief  at  all  events)  that 
he  had  that  knowledge  when  the  latter  executed  the  con- 
veyance. The  insolvent  himself  expected  to  be  relieved 
from  it;  for  he  was  a  surety  only,  and  had  reason  to 
believe  that  the  principal — out  of  funds  set  apart  for  the 
purpose,  and  which  failed  only  by  accidental  circum- 
stances— would  have  taken  up  his  bill.  But,  be  this 
how  it  may,  and  whatever  his  object,  Mr.  Lee  senior  has 
obtained  a  transfer  or  alienation,  which  we  cannot  regard 
as  having  been  for  value,  within  the  reasonable  con- 
struction of  the  enactments  referred  to ;  and  therefore,  as 
against  those  creditors,  it  is  void. 

The  facts  are  shortly  these.  In  1843,  for  some  reason 
not  explained,  Mr.  Lee  spontaneously  settled  certain 
landed  property  on  two  unmarried  daughters  (the  now 
wife  of  Brady  being  one),  and  their  heirs  respectively,  in 
equal  moieties ;  the  conveyance  being  to  trustees  for  that 
purpose.  Lee  seems,  nevertheless,  from  the  time  of  the 
settlement,  to  have  treated  it  as  waste  paper;  and  Brady, 
who  married  in  1847  the  elder  daughter,  knew  nothing 
of  it  until  the  year  1859,  or  thereabouts — and  even  then 
he  appears  to  have  a  vague  notion,  only,  of  its  nature. 
The  trustees  never  entered  into  possession,  or  received 
the  proceeds  of  the  property.  They  were  collected  ex- 
clusively by  Lee ;  the  latter  allowing  his  daughter  a  sum 
yearly,  and  occasionally  the  use  of  a  house  in  which  she 
and  her  husband  lived.  In  the  meantime,  according  to 
the  evidence  (as  I  understand  and  accept  it),  the  latter 
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had  gradually  become  of  greatly  intoxicated  habits;  he 
had  suffered  from  delirium  tremens,  and  other  serious 
ailments — and  his  life  is  said  not  to  have  been,  in  the 
early  part  of  1861,  an  insurable  one. 

I  mention  these  matters,  as  essential  in  my  opinion  to 
the  right  understanding  of  the  case ;  and  with  the  less 
reluctance,  because  the  period  has  long  passed — and  with 
it,  doubtless,  the  state  of  things  thus  spoken  of.  Now,  in 
February  1861,  the  insolvent  had  incurred hisliabilityto 
Cohen  and  Co, ;  but  no  action  at  their  suit  was  com- 
menced until  the  15th  March.  On  the  4th  March,  Lee 
consulted  his  solicitor  as  to  making  arrangements,  gene- 
rally, for  his  family ;  and  then  the  latter  discovered  from 
the  deeds  laid  before  him,  and  brought  to  his  client's 
notice,  that  the  daughters  had  each  the  interest  mentioned 
— and  consequently  that  Brady,  in  right  of  his  wife,  there 
being  issue  of  the  marriage,  had  an  equitable  life  estate 
in  the  property-  The  result  was  thsitLee  instructed  his 
solicitor  on  the  26th  (the  father  and  son-in-law  not  being 
on  speaking  terms)  to  offer  Brady  £500  for  the  latter's 
life  interest. 

The  offer  was  made  on  the  same  day,  and  accepted. 
The  conveyance  in  question — settling  the  property  wholly 
on  the  wife,  or  a^  she  should  direct,  freed  from  that  in- 
cumbrance, so  to  call  it — was  prepared ;  and  on  the  8th 
April,  Lee  placed  the  amount  in  the  solicitor's  hands,  to 
be  paid  on  the  execution  of  the  instrument.  But,  on  the 
same  occasion,  he  also  instructed  his  solicitor  to  obtain 
from  Brady,  if  possible,  on  such  execution,  payment  of  an 
overdue  bill  for  £360  due  to  himself — the  purchaser,  out 
of  the  pm-chase  monej'.  On  the  20th,  as  already  men- 
tioned, the  conveyance  was  signed  ;  and  Brady  then,  at 
the  solicitor's  request,  after  formally  receiving  the  £500, 
handed  back  the  amount  of  Lee's  claim — retaining  the 
difference  only. 

At  this  time,  Brady  had  doubtless  reasons  of  his  own 
for  accepting  a  very  small  sum,  in  exchange  for  that  pro- 
perty; and  it  is  possible  (though  I  by  no  means  say  that 
such  is  the  fact),  that  he  wished  to  preserve  it  specially 
from  Messrs.  Cohen's  claim.     On  the  2nd  April  he  had 
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appeared,  and  on  the  15th  pleaded,  to  the  action  at  his 
creditor's  suit;  and,  on  the  22nd — although  the  cause 
was  not  tried  till  the  80th  May — the  cause  was  at  issue. 
He  must  have  been  conscious  that  the  estate  was  simply 
transferred  to  his  wife ;  and  that,  if  he  failed  in  the  pend- 
ing action,  and  the  expectations  formed  by  him  in  con- 
nexion with  it,  all  his  own  rights  would  pass  to  the 
successful  plaintiffs.  But,  whatever  Brady's  views,  an 
innocent  purchaser  for  value  would  of  course  not  be  pre- 
judiced by  them.  In  the  result,  the  verdict  was  against 
Brady  for  the  large  amount  claimed ;  and  he  im- 
mediately afterwards,  that  is  to  say,  on  the  1st  June, 
sequestrated  his  estate. 

Now,  there  can  be  no  doubt  that,  whether  Brady  was 
or  not  "  actually  insolvent  "  at  the  time  of  the  alienatipn 
in  question,  he  was  thereby  "  rendered  '*  insolvent ;  so 
that — irrespective  of  any  provisions  in  the  statute  of 
Elizabeth — that  conveyance  was  absolutely  void  (or,  at 
least,  voidable  at  the  election  of  his  assignee),  by  the  ex- 
press terms  of  section  6  of  the  Insolvent  Act,  unless  it 
was  in  fact  for  valuable  consideration.  And,  by  section 
7  of  the  same  Act,  since  the  alienation  was  within  twelve 
months  before  sequestration,  it  would  as  against  all  then 
existing  creditors,  if  without  valuable  consideration,  be 
liable  to  be  set  aside.  It  therefore  becomes  necessary  to 
consider,  first,  what  is  the  legal  meaning  of  those  words ; 
and  then  what  is  the  evidence,  and  the  reasonable  and 
just  conclusion,  as  to  the  value  of  the  interest  alienated. 

As  to  the  first  point,  it  is  obvious  that  the  term 
valuable  consideration  cannot,  without  involving  an  ab- 
surdity, be  taken  to  mean  or  include  any  and  every 
pecuniary  advance  or  payment,  whatever  the  amount.  It 
would  be  admitted,  that  no  conveyance  founded  on  a  pay- 
ment or  consideration  merely  illusory,  for  instance,  could 
be  supported.  On  the  other  hand,  the  fact  simply  of  in- 
adequacy cannot  be  the  test.  If  it  were,  every  advanta- 
geous bargain  might  at  the  instance  of  disappointed 
creditors  be  defeated.  The  question  will  be,  therefore, 
whether — ^in  cases  of  that  kind — ^the  consideration  is  so 
grossly  and  violently  inadequate,  so  entirely  out  of  pro- 
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portion  to  the  value  of  the  property  acquired,  as  at  once 
to  strike  the  mind.  It  will  often  be  a  most  difficult  task, 
in  examples  neither  of  fraud  in  the  buyer,  nor  imbecility 
in  the  seller,  to  draw  the  line.  But,  in  every  case  of 
startling  disproportion,  if  the  money  consideration  be 
such  as  irresistibly  to  suggest  the  idea,  that  some  other 
inducement  than  this  caused  (and  not  merely  influenced) 
the  act  of  alienation,  such  consideration  cannot,  in  my 
opinion,  be  deemed  a  **  valuable  "  one,  within  the  intent 
and  meaning  of  this  enactment. 

What,  then,  was  the  price  paid  here  ?  Five  hundred 
pounds,  for  an  interest  which  is  proved  to  have  been — 
estimated  by  the  average  duration  of  life — worth  above 
four  thousand.  I  say  "above"  four  thousand;  because 
the  valuation  was  taken,  I  observe,  on  the  assumption  of 
arentalof  £400a  year — whereas  the  actualrental  appears 
to  have  been  ;£450  or  more.  The  learned  Primary  Judge 
considered  that  half  of  this  ought  to  be  deducted,  in  esti- 
mating the  value,for  the  proportion  which  would  probably 
have  been  set  apart,  on  any  purchaser  from  the  husband 
coming  to  this  Court  (as  it  would  be  necessary  to  do)  to 
obtain  the  benefit  of  the  purchase,  for  the  use  of  the  wife. 
But  we  all  agree,  that — in  the  absence  of  any  evidence  of 
Brady's  not  having  maintained,  or  been  in  a  position  to 
maintain  his  wife,  at  that  time — Mrs.  Brady  could  not 
have  claimed  au}^  settlement  out  of  his  life  interest.  The 
authorities  cited  are  quite  conclusive  as  to  this ;  Tidd  v. 
Lister  (a),  and  Durham  v.  Crackles  (i).  Was  £*600, 
then,  a  valuable  consideration  for  the  undiminished 
property  ?  My  colleagues  are  of  opinion  that  it  was  not. 
The  case  is,  however,  as  it  appears  to  me,  by  no  means 
free  from  difficulty ;  for  the  life  of  a  man  like  Brady, 
such  as  he  is  described  as  having  been  in  1861,  may  have 
been  mai'ketably  worth  little.  I  should  have  liked  there- 
fore fuller  inquiry,  before  deciding  such  a  point.  But,  on 
the  whole,  taking  the  evidence  as  it  stands,  and  being 
compelled  to  regard  the  opinions  of  the  trustees,  and 
others  interested,  as  oj^en  necessarilj^  to  some  disparage- 
ment, I  concm-  with  the  other  members  of  the  Court. 


(a)  32  L.  J.  Ch.  249. 
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The  fact  of  Mr.  Lee's  own  debt  havingformed  a  portion 
of  the  consideration  (not  originally,  but  by  the  arrange- 
ment made  on  the  occasion  of  the  execution  of  the  deed), 
does  not  materially  aflfect  the  case — if  at  all.  For,  since 
Brady's  life  interest  was  worth,  confessedly,  much  more 
than  the  amount  of  that  debt,  or,  as  the  plaintiff  main- 
tains, more  than  the  united  amount  of  both  Lee's  and 
Cohen's  debts,  the  dE360  cannot  be  regarded  as  either  a 
bad  or  doubtful  claim.  It  was  due  on  a  dishonoured  bill, 
and  immediately  enforceable.  On  the  assumption,  there- 
fore, that  it  in  effect  formed  part  of  the  purchase  money, 
this  debt  was  equivalent  to  cash  between  the  parties.  If, 
on  the  other  hand,  the  settlement  of  that  debt  formed  no 
part  of  tli€  consideration,  but  was  a  subsequent  matter, 
the  question  of  value  is  obviously  unaffected  by  the  trans- 
action. 

As  the  conveyance  is  void,  if  at  all,  by  section  6  of  the 
Insolvent  Act,  we  need  not  consider  the  case  in  con- 
nection with  the  statute  of  13th  Elizabeth.  The  con- 
veyance would  also,  under  section  7  of  our  Act,  having 
been  within  twelve  months  before  the  sequestration,  be 
liable  to  be  set  aside.  The  plaintiff's  counsel  contended, 
however,  that  the  conveyance — irrespective  of  any  ques- 
tion as  to  value — was  void  against  creditors,  under  the 
same  Act,  section  8  ;  because,  being  within  sixty  days 
before  sequestration,  it  had  "  the  effect  of  preferring  one 
then  existing  creditor  * '  (to  wit,  Mr.  Lee)  to  the  insolvent's 
other  creditors.  The  question,  whether  the  alienation — 
looking  at  all  the  circumstances — had  or  not  that  effect, 
might  admit  perhapis  of  doubt ;  although  my  present  im- 
pression is,  I  confess,  adverse  to  the  defendants  upon  the 
point.  And  the  question  on  this  section,  it  will  be 
observed,  is  not  one  of  actual  preference  or  of  intention, 
but  simply  as  to  the  *'  effect "  of  the  transaction. 

But  I  am  of  opinion  that  this  last  question  does  not 
ai*ise  on  these  pleadings  ;  for  the  point  is  not  taken  by 
the  bill.  The  charge  is,  exclusively,  that  the  convey- 
ance of  1861  was  without  value  or  valuable  consideration ; 
and  therefore,  being  an  alienation  by  a  person  actually 
insolvent,  or  contemplating  the  surrender  of  his  estate, 
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and  within  sixty  days  before  sequestration,  or  twelve 
months  before  actual  insolvency  or  sequestration,  was 
either  wholly  void  or  voidable  against  his  then  creditors. 
But  this  is  nothing  to  the  purpose.  To  have  made  the 
8th  section  available,  it  was  necessary  to  charge  or  state 
that  the  alienation  had  (as  matter  of  fact)  the  e£Eect  of  a 
preference :  whereas  the  bill  does  not  even  allege  that 
Lee  was  a  creditor,  much  less  a  creditor  preferred  or 
paid. 

I  may  add  that  the  bill  does  not  even  charge,  that  by 
the  alienation  in  question  Brady  was  rendered  insolvent. 
The  charge  is,  that  he  was  actually  at  the  time  insolvent. 
Now,  while  owner  of  the  life  interest,  he  had  ample 
means  to  pay  every  creditor.  The  case,  therefore,  as 
stated  by  the  plaintiff  in  his  bill,  had  the  objection  been 
insisted  on,  might  altogether  (I  apprehend)  have  failed, 
but  for  the  seventh  section. 

The  result  is,  however,  as  already  intimated,  that, 
under  the  seventh — if  not  also  the  sixth  section  of  the 
Insolvent  Act,  the  conveyance  of  the  5th  (executed  on 
the  20th)  April,  1861,  must  be  declared  void  as  against 
the  plaintiff ;  and  the  conveyance  or  settlement  of  12th 
June  following  will,  of  course,  share  the  same  fate.  The 
parties  to  this  suit  will  bear,  severally,  each  his  own 
costs  of  the  appeal.  But  the  costs  of  the  plaintiff,  up  to 
the  original  hearing  inclusively,  must  be  paid  by  the 
principal  defendant. 

I  am  of  opinion  that  the  decree  must  be  limited  to  the 
receipts  of  the  rents  and  profits  by  the  trustees,  respec- 
tively, under  those  deeds — and  therefore  to  the  period 
since  April  the  5th,  1861.  It  appears  to  me  that  we 
have  nothing  to  do  with  the  rents,  which  were  received 
by  Lee  senior  in  derogation  of  Brady's  rights,  at  any 
time  before  the  conveyance  or  settlement  of  that  date. 
The  suit  was  instituted,  exclusively,  for  the  purpose  of 
impeaching  that  conveyance.  So  far  from  having  sought 
redress  in  respect  of  receipts  by  Lee,  the  plaintiff  in  his 
bill  states  (paragraph  5)  that  the  rents  and  profits,  from 
Brady's  mairiage  up  to  the  time  of  that  conveyance, 
were  duly  received  by  the  latter.     The  prayeris,  accord- 


CASES  IN  EQUITY. 


107 


ingly,  that  such  conveyance  may  be  set  aside  ;  and,  until 
the  amendment  of  the  bill,  no  account  was  sought  except 
against  the  trustees  and  Brady.  By  that  amendment, 
the  trustees  of  the  settlement  of  12th  June,  1861  (men- 
tioned in  Mr.  Justice  Milford's  judgment),  were  intro- 
duced as  defendants  ;  and  an  addition  was  made  to  the 
16th  paragraph,  simply,  that  the  latter  and  WilliamLee, 
as  well  as  the  first  named  trustees,  had  received  the  rents 
and  profits.  But,  as  the  5th  paragraph  was  left  un- 
touched, and  no  charge  is  made  against  those  trustees  in 
respect  of  the  settlement  of  1843,  that  they  either  had 
themselves  received  and  not  accounted  for,  or  had 
wrongfully  permitted  Lee  to  receive  and  retain,  the  rents 
and  profits  since  1847  and  before  1861, — I  think  that 
such  addition  (if  directed  at  all  to  the  last-mentioned 
receipts,  which  I  much  doubt),  is  too  loose  and  vague  to 
include  them. 

I  concur,  moreover,  in  the  opinion  of  the  late  Primary 
Judge,  that,  as  against  the  said  William  Lee,  the  prin- 
cipal defendant,  in  respect  of  the  rents  admitted  to  have 
been  received  by  him,  this  proceeding  is  not  the  plaintiffs 
appropriate  remedy.  He  had  either  a  right  to  receive 
and  retain  them,  as  his  own,  or  he  was  in  receiving  them 
a  stranger  and  a  trespasser ;  and  we  are  not  now  to 
anticipate  his  defence.  He  may  perhaps  meet  the  claim, 
partially  at  least,  by  the  statute  of  limitations.  In  any 
case,  he  is  not  a  trustee  as  to  those  rents,  and  there  is 
nothing  respecting  them  to  be  set  aside.  On  the  other 
hand,  the  trustees  having  confessedly  received  none  of 
those  rents,  have  nothing  to  account  for  respecting  them. 

One  question  only  remains,  as  it  appears  to  me ;  and 
that  is,  what  allowances  ought  to  be  made  to  the  trustees, 
in  taking  the  accounts  of  the  rents  and  profits  received 
by  them  under  the  conveyance  and  settlements  of  1861. 
And  as  to  this,  I  am  of  opinion,  that  they  should  have 
not  only  the  ordinary  just  allowances,  but  also  a  proper 
sum — to  be  ascertained  by  the  Master,  not  exceeding  one 
half  of  the  annual  net  income — ^for  the  maintenance  of 
the  wife  and  children,  since  the  date  of  the  insolvency. 
The  Court  is  asked  to  give  the  insolvent's  creditors,  as 
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against  the  trustees  of  those  settlements  (and  therefore 
against  the  wife>  who  is  the  object  and  meritorious  cause 
of  the  settlement),  the  power  to  appropriate  his  life 
interest  in  the  property,  I  conceive  that,  on  the  ordinary 
principle  of  equity,  and  according  to  the  authorities,  we 
ought  not  to  do  this — since  the  husband  is  insolvent,  and 
therefore  the  exact  circumstances  have  arisen,  on  which 
(in  the  case  of  a  life  interest)  the  equity  of  the  wife  to  a 
settlement  depends — without  securing  to  her  in  effect 
such  a  provision. 

I  do  not  think  the  Court  called  on,  all  the  circum- 
stances being  considered,  to  make  any  order  for  the 
return  of  Mr.  Lee'«  purchase  mone3^ 

Habgrave,  J.  Several  most  important  allegations  of 
this  bill  are  so  contradicted  by  the  evidence  in  the  cause, 
especially  as  to  the  receipt  of  the  rents  previous  to  the 
deeds  of  1861,  and  several  other  allegations  of  this  biU 
are  so  vague  and  loose  in  their  terms,  that  it  is  in  my 
opinion  impossible  to  give  the  plaintiff  any  other  relief 
than  as  mentioned  by  the  judgment  just  delivered  by 
the  Chief  Justice ;  and  I  also  think  that  such  relief  can 
only  be  given  on  the  grounds  mentioned,  viz.,  that  the 
deeds  of  1861  must  be  declared  void  under  the  sixth  and 
seventh  sections  of  the  Insolvency  Act. 

Such  being  the  opinion  of  the  Court,  it  does  not  seem 
to  me  to  be  either  necessary  or  desirable  to  enter  into  any 
consideration  of  the  various  other  topics  introduced  into 
the  argument,  and  not  necessary  to  support  the  decree 
now  made  ;  further  than  to  state  that  Mr.  Brady ^  in  my 
opinion,  beyond  all  doubt,  executed  the  conveyance  now 
set  aside,  not  merely  for  the  consideration  of  the  d6500, 
but  for  the  consideration  that  the  same  instrument  was  a 
settlement  of  his  property  on  his  wife  and  children.  This 
circumstance,  however,  that  this  conveyance  was  in  fact 
a  quasi  family  arrangement  on  Mr.  Brady's  part,  quite 
as  much  as  on  Mr.  Lee's^  places  the  conduct  of  both 
those  gentlemen  in  their  proper  light ;  but  it  is  plain 
that  the  validity  of  the  conveyance  as  against  Mr. 
Brady's  creditors  must  depend  upon  the  substantial 
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sufficiency  of  the  money  consideration,  which,  as  stated 
in  the  Chief  Justice's  judgment,  cannot  be  considered  as 
adequate  to  give  validity  to  the  conveyance  under  the 
Insolvency  Act. 

The  only  other  point  in  this  decree  upon  which  I  have 
felt  some  diflSculty  is,  as  to  the  direction  to  the  Master 
to  settle  the  amount  of  Mr.  Brady's  equity  to  a  settle- 
ment out  of  the  rents  to  be  accounted  for  by  the  trustees ; 
but  considering  that  the  plaintiffs  counsel  very  properly 
admitted  tihat  he  could  only  oppose  that  claim,  though 
fairly  stated  on  her  answer,  upon  the  technical  ground 
of  the  frame  of  this  suit; — ^and  as  such  objection  seems  to 
me  to  be  suflSciently  answered  by  the  circumstances, 
first,  that  the  deed  is  set  aside  on  the  ground  of  Mr. 
Brady's  insolvency — secondly,  that  Mrs.  Brady's  claim 
is,  therefore,  substantially  correlative  with  the  plaintiff's 
equity — and  thirdly^  that  the  present  decree,  without 
this  reservation,  would  be  in  effect  a  decree  against  Mrs. 
Brady — I  am  prepared  (under  the  circumstances  of  this 
case)  to  carry  the  usual  form  of  a  decree  in  this  class  of 
suits  further  than  has  been  heretofore  done,  by  directing 
the  reference  on  Mrs.  Brady's  behalf. 

Cheeke,  J.  I  concur  generally  in  the  judgment  now 
pronounced  by  the  Chief  Justice  and  Mr.  Justice  Har- 
grave.  On  the  main  points  of  this  appeal,  with  reference 
to  the  deed  of  the  5th  April,  1861,  and  the  conveyance 
or  settlement  of  the  12th  June  following,  I  consider  that 
under  the  6th  section  of  the  Insolvent  Act,  and  equally 
in  regard  to  the  7  th  section  of  the  same  Act,  both  deeds 
must  be  declared  void  as  against  the  plaintiff  in  this  suit 
on  behalf  of  the  creditors. 
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Yeo  and  wife  against  Rotton  and  another. 

npmS  was  a  suit  instituted  by  James  Yeo  and  Eliza 
YeOy  his  wife,  against  Henry  Rotton  and  James 
Ingram  BurfitU  The  defendants  were  the  trustees  of 
certain  property,  to  a  share  of  which  the  plaintiff  {Eliza 
Yeo)  was  entitled.  A  sum  of  money  to  which  the  said 
plaintiff  was  entitled  had  been  lent  by  the  defendants  on 
mortgage,  which  the  bill  alleged  was  wholly  inadequate 
for  its  repayment ;  and  the  plaintiffs  charged  that  the 
defendants,  previous  to  the  investment,  had  not  taken 
proper  measures  to  ascertain  the  value  of  the  property 
taken  as  a  security,  and  in  particular  had  not  employed 
a  competent  person  to  make  a  valuation  of  it.  The 
mortgagor  had  absconded  without  paying  the  mortgage 
money,  which  was  consequently  lost,  and  it  was  prayed 
that  the  defendants  might  be  ordered  to  make  it  good. 
The  words  of  the  trust  were  "to  invest  upon  mortgage 
of  fee  simple  lands,  or  upon  the  security  of  Government 
debentures." 

It  appeared  by  the  evidence  that  under  a  settlement 
dated  October,  1852,  and  by  an  account  signed  and 
approved  on  7th  September,  1857,  Mrs.  Yeo  (then  Eliza 
Burfitt),  became  entitled  to  the  sum  of  i>203  9s.  lOd., 
with  interest,  from  7th  September,  1857  ;  and  that  she 
had  only  received  from  the  defendants  (her  trustees)  £20 
on  account  of  interest.  They  alleged  that  they  were 
unable  to  pay  the  principal  money  to  Mrs.  Yeo  or  her 
husband,  the  co-plaintiff,  by  reason  of  the  depreciation 
in  the  value  of  the  security  in  which  it  was  invested  by 
them  in  September,  1857.  It  appeared  also  that  the 
plaintiffs  fund  of  £203  9s.  lOd.,  with  two  other  funds 
of  the  same  amount,  was  lent  by  the  defendants  to  a 
person  named  Lewis  upon  mortgage  of  certain  freehold 
land,  a  cottage,  and  outbuildings,  situated  in  Bathurst. 
The  chief  question  was  whether  the  circumstances  of 
that  loan  were  such  as  to  relieve  the  defendants  from 
their  liability  to  pay  the  fund  which  it  appeared  bejond 
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all  question  could  not  be  realised  without  great  loss  on         1865. 

the  security.  Yeo 

and  wife 
Gordon f  for  plaintiflfs,  cited  Lewin  on  Trusts  (a),       rotton 
Macleod  v.  Annesley  (6),  Stretton  t.  Ashviall  (c).  and  another. 

Sir  W.  Manning,  Q.  C,  and  Darley  for  defendants, 
referred  to  Jones  v.  Leiois  (d),  Leicin  on  Trusts  (e). 

Gordon,  in  reply,  referred  to  Lewin  on  Trusts  (/)• 

On  this  day  judgment  was  delivered  as  follows  by  the    December  l. 

Primary  Judge.  After  stating  the  facts  of  the  case, 
his  Honor  continued — 

The  general  rule  established  by  such  cases  as  Rider  v. 
Bickerton  (g),  Stickney  v.  Sew  ell  (ft),  Philipson.  v. 
Gatty  (i),  Jones  v.  Leicis  (k),  Macleod  Y.Annesley  (t), 
Stretton  v.  Ashmall  (ni),  Vickery  v.  Evans  (n),  and 
Norris  v.  JVright  (o) —  as  a  guide  to  trustees  in  selecting 
freehold  investments — is,  that  they  must  not  lend  more 
than  two-thirds  the  value  upon  freehold  agricultural  or 
other  lands  of  a  permanent  value ;  and  that  upon  free- 
hold houses  or  other  buildings  of  a  fluctuating  value, 
they  must  not  advance  more  than  one-half  of  the  value. 

This  rule  is  so  simple  and  so  unquestioned,  and  is  also 
so  consistent  with  business  habits  and  common  prudence 
— it  has  also  been  so  long  an  acknowledged  guide  to  the 
legal  profession,  and  to  all  persons  in  the  position  of 
these  defendants — and,  moreover,  is  of  so  much  im- 
portance for  the  protection  of  all  trusts  and  family  settle- 
ments in  this  colony  no  less  than  in  England,  as  a 
restraint  on  speculative  or  careless  dealings  with  tiqust 
property — that  I  cannot  hesitate  for  a  moment  to  main- 
tain authority  in  this  Court  against  all  trustees  who 
place  themselves  clearly  within  its  scope.  In  fact,  con- 
sidering the  more  fluctuating  value  of  colonial  property 
than  English  property,  I  should  rather  be  inclined  to 

(a)  p.  845.  (6)  16  Beav.  600.     (c)  24  L.  J.  277. 

(rf)  4  Chit.  355.  («)  p.  697.  (/)  p.  775. 

ig)  3  Swanst.  80  (1743).     (A)  1  Myl.  &  Cr.  8  (1885). 
{{)  7  Hare  516  (1848).        {k)  Chitty'a  Eq.  Ju.,  p.  3555  (1852). 
(0  16  Beav.  600  (1858).     (m)  3  Drew  9  ;  24  L.  J.  277.  (1855). 
(n)  10  Jnr.  N.  S.,  p.  80,  (Jan.  1865).  (o)  14  Beav.  291. 


and  another. 
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RoTTON  clear  that,  considering  (1)  that  the  trust  expressly  allowed 
investments  in  Government  debentures,  or  that  the  house 
property  selected  yielded  no  actual  rent  at  the  time  of  the 
loan  ;  and  (2)  that  the  security  was  property  of  a  very 
speculative  value  as  house  property ;  and  observing  that 
the  borrower  employed  the  trustees'  solicitor — I  am  of 
opinion  that  the  trustees  ought  to  have  obtained  clear  and 
distinct  value  at  tlie  time  of  the  loan  of  the  substantial 
adequacy  of  the  security  proposed,  or  that  they  oughtnow 
to  have  produced  conclusive  evidence  to  the  same  effect ; 
and  having  failed  so  to  do — for  not  even  the  defendants' 
own  witnesses  can  bring  themselves  to  value  the  security 
nearly  up  to  the  required  amount,  while  the  plaintiffs* 
witnesses  fall  still  further  short  of  such  adequacy  of  value 
— I  am  of  opinion  that  the  trustees  did  not  at  the  time 
of  the  investment  use  due  diligence  or  proper  prudence 
in  performing  their  trust,  and  in  obtaining  an  adequat-e 
security  for  the  trust  fund  according  to  the  rule  I  have 
mentioned,  and  that  they  are  consequently  now  liable  for 
the  loss. 

As  to  the  second  part  of  their  defence,  viz.,  that  there 
has  been  subsequent  acquiescence  by  the  plain tiffis  in  this 
breach  of  tnist,  this  also  seems  to  me  wholly  to  fail  upon 
the  evidence  ;  and  I  am  therefore  compelled  to  decree 
that  the  defendants  make  good  the  loss  of  the  trust  fund 
according  to  the  prayer  of  the  bill. 

With  regard  to  costs,  although  there  is  nothing  to 
impeach  the  honour  or  bonajides  of  the  defendants,  yet, 
as  they  clearly  erred  in  the  performance  of  their  trust, 
and  as  they  refused  to  comply  with  the  very  lenient  offer 
made  to  them  by  the  plaintiffs  before  the  suit — viz.,  that 
plaintiffs  would  accept  the  trust  fund  of  £208  9s.  lOd., 
and  would  forego  their  just  claim  for  interest,  the  plain- 
tiffs have  been  thereby  compelled  to  come  into  this  Court, 
and  the  defendants,  therefore,  must  pay  the  plaintiffs 
costs. 
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ABSENT  DEFENDANTS  ACT,  the  provisions  of  the/ apply  to  the 
case  of  a  foreign  corporation.  JBrovni  v.  TJie  Me&oume  and 
Neiccasde  Minmi  Colliery  Company  {Limited)  36 

ACCOMMODATION  NOTE. 

See  Banker,  1.     The  Covimcrdal  Bank  v.  Gibbons  223 

ACTION.  1.  An  action  will  not  lie  by  a  client  against  his  attorney 
for  taking  a  futile  or  vexatious  objection  in  proceedings  taken 
by  the  former  against  the  latter  to  change  the  attorney. 

An  attorney  is  responsible  for  the  act  of  the  managing  clerk 
of  his  tovm  agent  in  the  ordinary  course  of  business  as  such 
town  agent  in  the  cause  or  proceedings  in  which  he  is 
engaged.     Rudd  and  another  v.  JVillans  165 

ADJOURNMENT. 

See  Justices,  1.     Ex  parte  Conn  354 

AGREEMENT.  1.  A.  was  tenant  to  B.  of  a  certain  theatre,  under 
an  agreement  containing  the  following  terms: — "A.  shall 
allow  free  access  to  the  persons  employed  in  selling  fruit.  A. 
also  further  agrees  not  to  produce  the  dramas  of  *  Faust '  and 
the  'Corsican  Brothers.'  A.  to  pay  B.  the  sum  of  £60  per 
week  in  advance,  for  the  u^e  of  the  theatre  ;  also  four  weeks 
rent  in  advance,  £240 — the  said  sum  to  be  retained  by  B.  as 
the  last  four  weeks  rent  of  this  agreement  In  the  event  of 
the  rent  not  being  paid  punctually,  according  to  this  agree- 
ment, B.  to  have  mil  power  to  re-enter,  kc. ,  and  the  said 
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non-fiilfilment  of  the  agreement."  A.  entered  on  the  tenancy 
and  paid  the  £240.  B.  having  re-entered  for  non-payment  of 
rent — there  being  nine  days  rent  in  arrear — relet  the  premises 
to  another  tenant  for  the  residue  of  the  term  mentioned  in  the 

rement  at  the  same  rent,  and  was  paid  his  rent  in  full  from 
time  of  his  re-entry.  A.  having  sued  B.  for  the  amount 
of  the  deposit  less  the  rent  due,  Jield  that  he  was  not  entitled 
to  recover.     JRayner  v.  LysUr  366 

See  Contract,  2.    Hiekey  v.  Tooth  194 

APPEAL  FROM  DISTRICT  COURT. 

See  District  Court,  2.     JVoolfe  v.  Blich  61 

APPROPRIATION  OF  PAYMENTS  BY  BANKER. 

See  Banker,  1.     The  Commercial  Batik  v.  OibboTis  223 

ARBITRATION.  1.  An  agreement  to  refer,  not  naming  tiie  referees, 
does  not  amount  to  a  submission,  and  cannot,  therefore,  be 
made  a  rule  of  Court.  Rickey  v.  TJie  Queensland  Sheep  Invest- 
ment Compa/ny  {Limited)  161 

ASSAULT  WITH  INTENT.  1.  A  boy  under  the  age  of  fourteen 
cannot  be  convicted  of  an  assault  with  intent  to  commit  a 
rape.     K  v.  Willis  59 
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ATTORNEY.  1 .  The  Court  will  not  on  a  summary  appKcation  order 
the  town  agent  of  a  country  attorney  to  pay  over  to  the  client 
money  belonging  to  the  latter,  received  by  the  agent  under 
instructions  from  the  country  attorney,  unless  there  be  fraud 
or  negligence,  or  some  other  special  circumstance.  Ex  parte 
McLaren  312 

2.  Plaintiff  sued  for  the  amount  of  an  attorney's  bill,  and  signed 
judgment  for  £34  15s. 6d.  It  was  sworn  by  the  defendants 
attorney  that  if  taxed  the  bill  would  be  reduced  much  below 
£30  ;  and  also  that  on  the  same  morning  on  which  and  before 
judgment  was  signed,  he  asked  the  plaintiff's  attorney  to  wait 
till  ne  could  take  out  a  summons  to  tax.  Held  (ffargravey  J., 
dissciUienU),  that  these  were  not  special  circumstances  under 
the  proviso  of  the  second  section  of  the  Attorneys  Act, 
enabling  a  Judge  to  order  a  refeienoe  to  taxation.  MiUer  v. 
Hennessy  319 

See  Action,  1.     Rudd  and  another  v.  JViUaiis  165 

AUTREFOIS  ACQUIT. 

See  Practice,  2.    K  r.  Dmtglass  157 

AWARD.  1.  A  submission  to  arbitration  stated  that  it  was  agreed 
that  certain  disputes  between  A.  and  B.  should  be  referred  to 
certain  arbitrators  therein  named  ;  and  it  was  amongst  other 
things  agreed  that  the  costs  of  preparing  and  executing  the 
reference  and  a  duplicate  thereof  should  be  in  the  discretion 
of  the  said  arbitrators.  The  award  adjndgeil  that  B.  should 
pay  the  sum  of  fifteen  guineas,  being  the  costs  of  the  arbi- 
trators in  making  their  award,  and  that  he  should  bear  all  his 
own  costs  and  expenses  in  relation  thereon.  The  Court  set 
aside  the  awai-d,  on  the  ground  that  the  arbitrators  had  not 
determined  by  whom  and  to  whom  the  cost  of  preparing  and 
executing  the  reference  and  a  duplicate  thereof  should  bo 
paid.     In  re  Warhy  and  JRoae  302 

See  Crown  Landh  Occupation  Act  of  1861,  2.     Ex  parte 
Ogilvie  61 

BAIL,  affidavit  to  hold  to.     Keep  v.  Bei\famin  321 

See  Practice,  5, 

BANKER.  1.  Where  bankers  discounted  for  a  customer  a  note  given, 
as  far  as  they  knew,  for  his  accommodation  by  the  defendant, 
which  was  dishonored,  and  they  were  afterwards  requested  or 
directed  by  the  customer  to  look  to  him  for  payment,  ffeld, 
that  they  were  not  bound  to  appropriate  in  payment  of  the 
dishonored  note,  any  partial  payments  or  credits  less  than  the 
amount  of  the  note. 

The  bankers  would  be,  under  such  circumstances,  bound  so 
to  appropriate  in  case  of  an  equal  or  greater  amount  coming 
into  their  hands.  •  Marsh  v.  Houlditeh  considered.  The  Com- 
mercial Hank  v.  Gibbons  223 

BILL  OF  EXCHANGE,  contemporaneous  agreement  controlling 
JBucklen  v.  Kay  326 

See  Pleading,  2. 

BILL  OF  SALE.  1.  A  bill  of  sale  absolute  in  its  terms  was  made 
subject  to  a  verbal  defeasance.  It  was  held  that  under  the 
second  section  of  the  Secret  Bills  of  Sale  Act  (19  Vic,  No.  2) 
such  defeasance  should  have  been  >\Titten  on  the  same  paper 
or  parchment  on  which  the  bill  of  sale  was  written,  before  the 
time  when  the  latter  or  a  copy  thereof  was  filed  ;  and  the  bill 
of  sale  alone  having  been  filed,  was  considered  void  as  against 
a  judgment  creditor  of  the  grantor  of  the  bill  of  sale.  Wilson 
V.  0'C(»i7iel  264 

BOUNDARY  COMMISSIONERS,  decision  by  liobertson  v.  £hx- 
some  260 

Sec  Evidence,  3. 

CHAIRMAN,  the,  of  a  Municipal  Council  being  returning  officer  is 
disqualified  from  being  elected  councillor.  Ji,  v.  North  14 
See  Quo  Warranto,  2. 
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COMMON  LAW  PROCEDURE  ACT. 

See  Injunction,  1.     Chiding  v.  Humble  310 

CONSTRUCTION  OF  STATUTE. 

See  Justices,  1.     Ex  parte  Conn  354 

CONTRACT.  1.  A.  wrote  to  B.,  **  could  3'ou  supply  me  wltb  ten  tons 
of  flour  at  £16  per  ton,  three  months  credit,  but  paid  for  before 
removed. "  B.  replied,  '  *  we  are  willing  to  supply  you  with 
ten  tons  of  flour  on  the  terms  named  by  you,  viz.,  promissory 
note  three  months  from  tbe  present  date,  and  the  flour  not  to 
be  delirered  until  paid  for.  We  inclose  invoice  and  promis- 
sory note  for  your  signature."  Held^  that  B.*s  letter  intro- 
duced a  new  term  into  the  proposed  contract,  and  therefore 
that  there  was  not  a  complete  contract  when  that  letter  was 
posted.     Grainger  T,  Vindin  32 

2.  A.  agreed  with  B.  for  the  sale  to  him  of  46,000  sheep,  mere  or 
less,  with  a  station,  at  17s.  6d.  a  head.  It  appeared  that 
several  weeks  before  the  contract  B.  had  shown  to  A.  a  certain 
return,  furnished  by  his  superintendent,  of  the  sheep  on  the 
station  ;  and  about  the' same  time  a  flock  of  1668  maiden  ewes, 
mentioned  in  the  return  as  being  on  the  station,  had  been  sold 
and  removed.  Tliere  having  b<?eu  a  short  delivery,  A.  sued 
B.  ;  the  first  count  of  the  declaration  setting  out  the  agree- 
ment and  alleging  non-delivery,  and  the  second  count  alleging 
a  breach  of  a  contract  by  the  defendant  that  he  had  done  no 
act  whereby  he  had  precluded  himself  from  delivering  the 
sheep  according  to  the  agreement  The  jury  having  given 
damages  as  for  the  non-delivery  of  these  1668  maiden  ewes, 
the  Court  granted  a  new  trial. 

Qncere  (per  Stephen,  C.  J.),  whether  the  return  ought  in 
'    this  action  to  have  been  received  in  evidence.      Mickey  v. 
Tooth  194 

COSTS.  1.  When  money  is  paid  into  Court  after  issue  joined,  and 
the  plaintifl"  elects  to  go  on  with  the  action  for  the  residue  of 
his  claim,  and  fails  at  the  trial,  the  defendant  is  entitled  to  all 
his  costs  (except  as  to  any  which  afiect  the  items  covered  by 
the  plea  of  payment  into  Court),  from  the  time  of  his  giving 
instructions  for  pleading  to  the  causes  of  action  on  which  he 
succeeded.     Woolfe  v.  Burke  29 

2.  The  plaintiff  obtained  a  verdict,  which  was  set  aside,  and  a 
new  trial  was  granted ;  he  then  discontinued  the  action. 
Held  {Hargravej  J.,  dissentiente),  that  the  defendant  was 
entitled  to  all  the  costs  of  the  action,  except  those  only  of  the 
first  trial.     Blackman  v.  Mylecharane  233 

See  Quo  Warranto,  4.    jR.  v.  North  182 

COVENANT.  1.  A  lease  purported  to  have  been  made  on  the  1st 
July,  1858,  habendum  to  the  lessee  **from  the  first  day  of 
July  now  instant,  for  the  term  of  ninety-eight  years  thence 
next  ensuing. "  It  was  proved  that  the  deed  was  not  executed 
till  May,  1859.  Held,  that  the  term  commenced  on  the  1st 
July,  1858. 

The  lessee  covenanted  that  within  six  years  *^  from  the 
commencement  of  this  demise,*'  he  would  expend  £150  in 
erecting  on  the  demised  land  a  house — to  be  well  and  sub- 
stantially built ;  and  that  he  would  produce  vouchers  to  prove 
the  expenditure  of  that  sum.  And  also  that  he  would,  during 
the  continuance  of  the  terra,  keep  the  premises — *'  with  all 
buildings  to  be  erected  thereon  " — in  good  repair ;  and  would 
insure  *'  the  buildings  to  be  erected"  to  their  full  value,  and 
keep  the  same  so  insured  during  the  term.  Held,  that  these 
covenants  bound  the  lessee  to  insure,  as  well  as  keep  insured, 
whatever  buildings  might  be  erected  by  him  on  the  land  at 
any  time  during  the  term.     Kingston  v.  Qah  211 

CREDITOR. 

See  Insolvent  Act,  1.    Levy  v.  Smith  329 
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CRIMINAL  INFORMATION.  1.  Where  the  defendant  sent  by  post 
to  A.  (a  person  engaged  in  mercantile  pursuits,  hut  not  occn- 
pying  any  public  position)  a  Jetter  containing  a  libel  upon 
nun,  couched  in  the  most  gross  and  offensive  terms,  and  calcu- 
lated to  cause  a  breach  of  the  peace,  the  Court  discharged  a 
rule  for  a  criminal  information,  on  condition  that  the  de- 
fendant paid  the  costs  of  the  motion.    JR.  v.  Cifril  Cecil    328 

CROWN  LANDS  OCCQPA.TION  ACT  OF  1861.  1.  The  28th 
section  of  the  Crown  Lands  Occupation  Act  of  1861  provides, 
that  it  shall  be  lawful  for  any  party  to  an  action  of  trespass  upon 
Crown  lands,  of  which  no  lease  from  the  Crown  shall  be  in 
force,  ' '  to  plead  and  put  in  evidence  any  promise,  engagement, 
or  contract  from  or  with  the  Crown,  or  its  a^nts  lawfully 
authorised,  for  the  granting  under  the  orders  in  Council,  or 
under  this  Act,  for  any  term  unexpired,  of  a  lease  of  such 
lands ;  and  such  promise,  &c.,  shall,  as  between  the  parties  in 
such  action,  have  the  same  effect  as  if  a  lease  from  the  Crown 
of  such  lands  had  been  duly  issued,  in  pursuance  of  such 
promise,  &c.,  to  the  party  entitled  thereunder  to  such  lease." 
Meldf  that  this  section  gives  effect  only  to  promises,  &c.,  made 
after  the  order  in  Council  came  into  operation. 

In  a  squatting  action  it  was  proved  that  A.  occupied  68,500 
acres  of  land,  called  by  the  general  terms  of  G.,  from  1838  to 
1848,  when  he  applied  in  the  usual  way  for  a  lease  of  G.  by 
the  ascribed  limits,  and  stating  in  his  application  that  the 
quantity  of  land  was  only  16,000  acres.  This  application  was 
advertised  in  the  Gazette.  A  license  in  the  usual  form,  to 
occupy  certain  lands  "known  as  G.,"  was  afterwards  issued, 
and  rent  was  for  several  years  paid  by  A.  as  for  16,000  acres. 
After  some  years  the  Government  discovered  that  the  quantity 
of  land  actually  occnpied  was  much  larger  than  16,000  acres, 
and  thereupon,  in  1856,  it  promised  a  lease  of  about  30,000 
acres  out  of  the  entire  area  to  B.  In  an  action  of  trespass  by 
A.  a^;ainst  B.,  for  trespasses  on  the  land  included  in  the 
promise  to  B.,  the  latter  pleaded  a  promise  of  a  lease  under 
the  28th  section  of  the  Crown  Lands  Occupation  Act  of  1861, 
and  A.  replied  a  previous  promise  under  the  same  section. 
Heldf  that  even  assuming  that  the  application  for  a  lease,  and 
its  publication  in  the  Gazette  in  1848,  coupled  with  the  subse- 

Suent  licenses  and  payments  of  rent,  were  unitedly  some  evi- 
ence  of  a  promise  to  A.  as  to  16,000  acres — they  were  no 
evidence  of  such  a  promise  as  to  68,500  acres  ;  and  a  verdict 
which  had  been  found  in  favour  of  A.  was  set  aside.  Black- 
man  V.  Mylecharane  43 
2.  The  sixth  section  of  the  Crown  Lands  Occupation  Act  of  1861 
enacts,  that  where  two  or  more  persons  entitled  to  leases  claim 
the  same  land,  **  the  lease  shall  be  granted  to  the  person 
whose  right  thereto  may  have  been  or  may  be  established, 
after  due  enquiry,  to  the  satisfaction  of  the  Governor  or  the 
minister ; "  and  where  the  right  shidl  not  have  been  so  estab- 
lished, "  it  shall  be  lawful  for  the  minister  to  require  such 
right  to  be  enquired  into  and  determined  by  arbitration,  and 
the  lease  maj  be  granted  in  accordance  with  the  award  of 
such  arbitration."  The  fourth  paragraph  of  the  23rd  section 
says,  that  "the  award  of  any  arbitrators  appointed  in  pur- 
suance of  the  Act,  shall  be  binding,  final,  and  conclusive  upon 
all  parties  to  the  arbitration,  for  all  intents  and  purposes 
whatever."  Held,  that  it  is  discretionary  with  the  Crown  to 
issue  a  lease  to  the  party  in  whose  favour  the  award  is  made 
or  not. 

The  eleventh  and  fourteenth  paragraphs  of  the  23rd  section 
provide  that  any  submission  to  arbitration  under  the  pro- 
visions of  the  Act,  may  be  made  a  rule  of  the  Supreme  Court 
on  the  application  of  either  party,  and  that  no  award  shall  be 
set  aside"  for  irregularity  or  error  in  matter  of  form,     ffeld, 
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that  such  Court  has  jurisdiction  to  set  aside  such  award,  but 
that  a  merely  wrong  description  of  a  boundary  in  an  award 
is  not  a  sufficient  ground  for  setting  it  aside.  Ex  parte 
Ogilvie  51 

3.  The  third  paragraph  of  the  thirteenth  section  of  the  Crown 
Lands  Occupation  Act  of  1861  enacts,  that  "the  rent  (under 
leases  of  runs)  shall  be  payable  to  the  Colonial  Treasurer,  in 
Sydney,  for  each  year  after  the  first  year,  on  or  before  the 
31st  day  of  December  of  the  year  preceding  ;  provided  that  a 
fine  shall  be  payable  for  the  whole  time  during  which  any 
rent  due  shall  remain  unpaid  after  that  date,  at  the  rate  of 
eight  per  centum  on  the  amount,  if  not  more  than  three 
months  in  arrear,  and  of  ten  per  centum  if  more  than  three 
months.  And  if  the  rent  be  not  paid  at  or  before  the  end  of 
six  mouths  after  such  date,  together  with  such  fine,  the  lease 
shall  then  become  forfeited,"  To  an  information  for  a  year's 
rent  of  a  run,  leased  under  the  provisions  of  the  above  section, 
and  also  for  the  fine  specified  in  the  above  section,  the  de- 
fendant pleaded  that  the  run  had  become  forfeited,  in  con- 
formity with  the  condition  and  provision  contained  in  the 
latter  part  of  the  section  ;  and  that  her  Majesty  the  Queen, 
relying  upon  and  recognising  and  adopting  such  forfeiture, 
took  possession  of  the  run,  and  offered  and  exposed  the  same 
for  sale  as  forfeited,  and  the  run  was  sold  accoraingly.  Held, 
on  demurrer,  a  bad  plea.  Attorney  General  v.  Josephson  135. 
DAMAGES.  1.  The  defendant,  in  January  1864,  took  out  of  a  dray 
conveying  flour  to  the  plaintiff's  station  thirteen  bags  of  flour. 
The  plaintiff  thereon  agreed  to  forgive  the  abduction,  on  con- 
dition that  the  defendant  would  replace  the  quantity  on 
demand.  To  this  the  defendant  assented^  but  delayed  sending 
any  flour  to  the  plaintiff ;  the  latter  remonstrating,  but  never 

}>eremptorily  demanding  the  flour  till  September,  when  flour 
lad  advanced  considerably  in  price.  The  plaintiff  having 
sued  the  defendant  for  the  conversion  of  the  flour,  and  also 
•  for  a  breach  of  the  contract  to  re-deliver,  Held  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  goods  at  the  time  of 
the  demand  in  September.     McBean  v.  Taylor  861 

measure  of,  for  nou*delivery  of  sheep  contracted  for. 
See  Contract,  2.     Hickey  v.  Tooth  194 

DEDICATION. 

See  Highway,  1.     Raplei/  v.  Martin  173 

DEFAALA.TION.  1.  The  second  section  of  the  11  Vic,  No.  13,  pro- 
vides that,  on  the  trial  of  any  action  for  defamatory  words  not 
imputing  an  indictable  offence,  it  shall  be  competent  to  the 
jury  under  the  plea  of  not  guilty  to  consider  whether  the 
words  complained  of  were  spoken  on  an  occasion  when  the 
plaintifl^s  character  was  likely  to  be  injured  thereby  ;  and  if 
the  jury  shall  be  of  opinion  that  the  words  were  spoken  on  an 
occasion  when  the  plaintiff's  character  was  not  likely  to  be 
injured  thereby,  to  find  a  verdict  for  the  defendant.  In  an 
action  for  slander,  by  the  defendant's  wife  imputing  that  the 
plaintiffs  wife  had  committed  adultery  with  one  B.,  it  ap- 
peared that  the  words  complained  of  were  spoken  when  the 
plaintiff's  \^ife  and  B.  only  were  present,  who  both  denied  the 
truth  of  the  imputation.  The  jury  having  given  a  verdict  for 
the  plaintiff  with  substantial  damages,  the  Court  refased  a 
new  trial. 

The  second  section  of  the  11  Vic,  No.  13,  commented  on. 
Perry  v.  Ho$kings  124 

2.  In  an  action  of  libel  the  defendant  pleaded  (under  the  11  Vic., 
No.  13,  s.  4)  the  truth  of  the  facts  alleged  in  the  libel,  and 
that  it  was  for  the  public  benefit  that  the  matter  complained 
of  should  be  published,  &c.  The  jury  having  found  tnat  the 
publication  was  not  for  the  public  benefit ;  qxuerty  whether  tha 
verdict  will  be  disturbed. 
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Consideratioiis  upon  which  the  question  of  whether  the 
publication  of  defamatory  matter  is  for  the  public  benefit 
should  depend. 

Qucere^  how  far  the  damage  ought  to  be  affected  in  an  action 
of  libel,  by  the  mere  truth  of  the  matters  alleged  in  such  libel, 
assuming  that  the  publication  of  those  matters  was  not  for  the 
public  benoflt. 

Seldf  by  Stephen^  C.  J.,  and  Wisej  J.,  that  the  question 
whether  the  publication  was  for  the  public  benefit,  is  examin- 
able by  the  Court.     Laiig  v.  Fairfax  268 

DEPOSITION  of  deceased  witness,  practice  as  to  reading  JL  y. 
Launt  84 

See  Practice,  1. 

DESERTION. 

Sco  Shipping,  1.     Ex  parte  Woodford  265 

DISTRICT  COURT.  1.  The  64th  section  of  the  District  Court  Act 
provides  that  if  the  defendant  shall  not  appear,  **the  Judge, 
upon  due  proof  of  service  of  the  summons,  may  proceed  to  Sie 
trial  of  the  cause. "     Hcld^  that  the  mode  and  sufficiency  of  the 

groof  of  the  service  of  the  summons,  is  in  the  discretion  of  the 
istrict  Court  Judge  ;  and  the  Court  will  not  interfere  with 
the  exercise  of  that  discretion  by  prohibition.  Ex  parte 
Hickey  23 

2.  In  an  action  for  the  non-delivery  of  ten  tons  of  potatoes, 
where  the  plaintiff  failed  to  prove  the  contract,  but  the  de- 
fendant admitted  a  contract  for  one  ton,  the  District  Court 
Judge  gave  a  verdict  for  the  plaintiff  with  damages  for  the 
breach  of  the  conti*act  for  one  ton.  The  Court  on  appeal  held 
that  on  the  contract  declared  on,  and  without  amenament  of 
the  pleadings,  the  verdict  was  wrong  ;  and  a  verdict  was  di- 
rected to  be  entered  for  the  defendant. 

If  the  appeal  case  is  signed  by  the  District  Court  Judge, 
the  Court  of  Appeal  will  presume  that  the  parties  differed  as 
to  its  statement 

Semble,  that  the  District  Court  Judge  has  no  power  to  sign 
a  case  for  appeal,  unless  the  parties  so  differ. 

If  a  plaintiff  in  a  Disti'ict  Court  bond  fide  claimed,  and  could 
have  recovered  £30,  an  appeal  lies,  although  less  than  that 
amount  may  have  been  recovered  in  the  action.  TFolfe  v. 
Blick  61 

3.  The  defendant  residing  and  carrying  on  business  in  S.,  but 
who  had  contracted  a  debt  while  living  temporarily  at  A.,  was 
sued  for  the  amount  in  the  District  Court  of  the  latter  place, 
he  being  described  in  the  plaint  and  sammons  as  being  of  S. 
Held,  that  the  defendant  could  at  once  apply  for  a  prohibition, 
and  was  not  bound  first  to  raise  the  objection  in  the  District 
Court  where  he  was  sued. 

The  proviso  of  the  6th  section  of  the  District  Courts  Act 
enacts,  that '  *  if  any  party  after  having  in  one  place  contracted 
a  debt,  or  become  liable  for  any  damages  recoverable  in  any 
Disti'ict  Court,  shall  by  removal  become  resident  within  the 
jurisdiction  of  any  other  such  Court,  &c.,"  he  may  be  stied  in 
the  Court  of  the  district  within  the  jurisdiction  of  which  such 
debt  or  liability  for  damages  arose.  Held  that  a  District  Court 
lias  no  jurisdiction  under  this  section  in  respect  of  the  con- 
tracting of  a  debt  within  the  creditor's  district,  unless  the 
defendant  at  that  time  resided  in  that  district. 

The  defendant,  it  appeared,  remained  at  A.  for  six  weeks, 
having  visited  the  place  for  the  purpose  of  contesting  an 
election.  Held,  that  he  had  not  become  resident  there  within 
the  meaning  of  the  6th  section.     Ex  parte  Asker  71 

Judge  has  no  jurisdiction  to  restore  to  list  a  case  struck  out 
under  section  63  of  the  District  Court  Act.  Ex  parte 
Bradley  804 

See  Prohibition,  2. 
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HusbaiuVs  interest  in  wife's  real  estate  can  be  sold  under  ss. 
78  and  79  of  District  Courts  Act.  Hinklc  v.  Schoiibein  806 
See  Evidence,  4. 

DUTIES. 

See  Stamp  Duties  Act  of  1866,  1.  The  Attorney  General  ▼. 
The  Bank  of  Neta  Smth  Wales  245 

EJECTMENT.  I.  Where  the  guardian  in  socage  has  not  entered,  an 
infant  under  the  age  of  fourteen  years  can  maintain  ejectment. 
The  testator,  after  providing  for  the  payment  of  his  debts, 
by  will  gave  and  devised  unto  liis  wife  Elizahethy  and  his  chil- 
dren (naming  them),  all  the  rest  of  liis  real  and  personal 
estate,  aud  declared  it  to  be  his  desire  that  the  whole  of  his 
property,  both  real  and  i)ersonal,  should  be  equally  divided 
between  such  wife  and  children,  and  that  all  or  any  part  of 
his  estate,  real  or  pei-sonal,  should  be  sold  when  his  wife 
should  think  fit,  in  order  to  pay  over  to  his  children  as  they 
came  of  age  the  amount  of  their  shares  ;  and  the  will  stated, 
**  for  which  purpose  I  do  empower  my  said  wife  to  execute, 
seal,  and  deliver  any  conveyance  for  the  sale  of  all  or  any  part 
of  my  real  estate,"  and  he  appointed  her  executrix.  Meld^ 
that  by  the  will  the  wife  had  an  interest  in  the  estate,  and  not 
a  mere  power  of  sale.     Jenkins  v.  Harris  129 

2.  In  an  action  of  ejectment,  it  appeared  that  D.  B.  in  1826  died, 
seized  of  the  laud  in  question,  then  forming  a  part  of  a  much 
larger  property.  He  had  several  children,  and  F.  an  adopted 
daughter  was  brought  up  with  them.  D.  B.  died  intestate, 
but  leaving  an  unexecuted  will,  under  which  all  his  lands 
were  to  be  divided,  aud  F.  was  to  have  an  equal  share  with 
D.  B.'s  children.  After  his  death,  all  his  children  executed  a 
memorandum,  bindiue  themselves  to  carry  out  their  father's 
intentions.  In  1826,  J.  B.,  the  eldest  son  of  D.  B.,  on  coming 
of  age,  executed — jointly  with  the  administrators,  who  were 
his  brothers-in-law — an  informal  deed,  by  which  he  em- 
powered them  to  apportion  the  lands  equally  among  the  in- 
tended devisees  (F.  included),  and  to  convey  their  portion  to 
each  allottee  on  his  coming  of  age.  He  undertook  to  join  in 
the  conveyances,  and  in  the  meantime  the  administrators  were 
to  hold  the  land,  so  to  be  allotted,  in  trust  for,  or  in  conjunction 
Avith  the  parties.  In  consideration  of  the  premises,  the 
administrators  made  over  to  J.  B.  all  the  personal  property. 
Soon  after  the  execution  of  this  deed,  F.  married  the  plainti^s 
father — and  with  him  occupied  the  land  in  question.  She 
became  of  age  in  1835.  Her  husband  died  in  1886.  F.  con- 
tinued in  possession  until  her  death  in  1838.  From  that  time 
till  1864,  except  for  about  three  years,  during  which  some 
relation  of  F.'s  collected  the  rent,  as  was  said,  on  behalf  of  her 
children,  nothing  appeared  in  evidence  respecting  this  farm. 
J.  B.  lived  in  the  neighbourhood  up  to  his  death  in  1862, 
"without  ever  making  any  claim.  The  Judge  declined  to  direct 
the  jury,  that  they  might  presume  the  execution  of  a  deed 
effectuating  a  partition  uf  the  land  in  accordance  with  the 
deed,  or  oSierwise,  conveying  a  legal  title  to  the  property  to 
F. — and  the  plaintiff  having  been  nonsuited,  Heldj  on  motion 
to  set  aside  the  nonsuit,  that  such  direction  was  right, 
and  that  no  such  presumption  legally  arose.  Phillips  v. 
Walmsley  202 

See  Practice,  3.    Sempill  v.  JRashlcirjh  184 

ELECTION. 

See  Quo  Warranto,  1.    if.  v.  Cousins  1 

,,      „  „  2.     A*.  V.  North  14 

EQUITY  OF  REDEMPTION. 

See  Mortgage,  1.     Jio^isev.  Aixon  345 

EVIDENCE.  1.  Evidence  of  belief  as  to  a  prisoner's  identity  is 
admissible,  although  a  belief  on  insufficient  grounds  would  be 
of  little,  and  might  be  of  no,  value.     Ji.  v.  Corcoran  83 
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2.  Recent  possession  of  stolen  bank  notes,  of  Avhich  the  prisoner 
could  give  no  satisfactory  account,  is  evidence  of  stealing  or 
I'eceiving  according  to  the  other  circumstances  of  the  case. 
H,  V.  Sawiders  200 

SeeliAKCENY,  1. 

8.  There  being  disputes  between  two  contiguous  occupants  of 
Crown  Landi,  it  was  a|;reed  in  1841  to  refer  the  question  of 
boundary  to  the  Commissioner  of  Crown  lands.  That  officer 
accordingly  went  on  the  ground  in  the  presence  of  both  parties, 
and  then  and  there  fixed  the  boundary.  In  an  action  of 
trespass  between  the  same  pai*ties  in  1863,  in  which  the  same 
boundary  line  came  in  dispute,  evidence  of  the  reference  and 
the  result  was  held  to  be  rightly  received.  Jtoberttonv.  Blox- 
same  260 

4.  A  notice  signed  by  the  plaintiff's  attorney,  calling  on  the 
defendant  to  admit  a  paper  to  be  a  copy  of  a  conveyance 
''made  between  J.  P.  of  tlie  one  part,  and  the  defendant  of 
the  other  part,  original  in  the  possession  of  the  .said  defendant," 
is  some  evidence  for  the  jury  of  the  existence  of  an  executed 
conveyance  to  the  effect  mentioned. 

A  husband  takes  a  freehold  interest  during  the  joint  lives  of 
himself  and  his  wife,  in  land  granted  by  the  Crown  to  the 
wife  after  her  marriage,  in  consideration  of  money  paid  by  the 
husband,  and  such  interest  can  be  seized  and  sold  under  an 
execution  against  the  husband,  under  the  78th  and  79th 
sections  of  the  District  Court  Act    IJinkle  v.  Schtynbein    306 

EXECUTION. 

See  Evidence,  4.     ffinkle  v.  Schonhein  306 

FALSE  PRETENCES.  1.  An  information  charged  L.  with  fEdady 
pretending  *'that  he  had  good  right  and  full  power  and 
authority  to  sell  and  dispose  of**  certain  cattle,  by  means  of 
which  he  obtained  a  certain  promissory  note,  the  property  of 
Floods  whereas  in  truth  and  ui  fact,  he  had  not  "  good  right 
and  full  power  and  authority  to  sell  and  dispose  of  *'  the  said 
cattle.  It  appeared  that  a  treaty  was  pcndmg  between  the 
agent  employed  by  L.  and  Flood,  and  at  iVoorf**  request  L.  was 
a^ed  whether  he  was  selling  as  a  principal  or  as  agent  for  the 
previous  owner.  L.  replied  that  he  was  selling  as  a  principal, 
and  added,  * '  we  had  a  mortgage  over  the  station  (on  which 
the  cattle  were  depastured),  but  foreclosed  it,  and  are  now  in 
possession."  Held,  that  this  was  evidence  to  support  the 
finding  that  L.  did  make  the  representation  chaiged. 

Held  also  ( Wise^  J.,  diasetiticnte),  that  the  representation  was 
not  sufficient  in  law  to  support  the  charge  of  a  false  pretence 
within  the  meaning  and  intent  of  the  statute.  R,  v.  Lotse    86 

FEME  COVERT. 

See  Evidence,  4.    HiiikU  v.  Schoitbein  306 

FOREIGN  ATTACHMENT. 

See  Absent  Defendants'  Act  36 

GARNISHEE. 

See  Absent  Defendants*  Act  36 

GUARANTEE.  1.  "  I  request  that  you  will  supply  goods  to  W.  A.  B. 
to  an  amount  not  exceeding  at  any  one  time  £150,  for  the  duo 
payment  of  which  I  hereby  make  myself  responsible.  I 
reserve  to  myself  the  liberty  to  release  myself  of  tnis  responsi- 
bility on  paying  up  the  amount  due,  and  giving  notice  to  that 
effect."  ifcW,  a  con  tinning  guarantee.  jSiicWingftonv.  .Bym«    27 

GUARDIAN  IN  SOCAGE,  where  the,  has  not  entered,  an  infant 
under  the  age  of  fourteen  can  maintain  ejectment.  Jenkins  v. 
Harris  129 

See  Ejectment,  1. 

HIGHWAY.  1.  In  1832,  M.  obtained  a  grant  of  land  therein 
described  as  640  acres,  bounded  by  the  Nepean  on  the  north, 
commencing  at  a  certain  spot  on  the  east  ;  extending  westerly 
48  chains,  and  thence  along  a  due  south  line  155  chains.  This 
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land  had  previously  been  advertised,  and  the  advertisement 
was  referred  to  in  M.'s  grant ;  but  in  neither  was  there  a  road 
mentioned,  or  a  reservation  of  a  road,  on  the  western  boundary, 
indicated.  In  1835,  a  portion  of  the  unoccupied  land  to  the 
west  of  M.'s  grant  was  advertised  for  sale,  and  purchased  by 
H.  This  portion  was  described,  both  in  the  advertisement 
and  the  deed  of  grant,  as  1180  acres,  commencing  at  '*  M.*8 
north-west  comer,"  and  as  being  bounded  on  the  east  by  a 
south  line  of  126  chains  ;  this  south  line  divided  M.'s  andH.'s 
properties.  The  grant  to  H.,  after  specifying  that  the  south 
boundary  extended  from  the  east  123  chains,  "including  one 
chain  for  a  road,"  added  the  following  clause — "This  lot  is 
subject  to  a  road,  one  chain  wide,  commencing  on  the  western 
boundary  of  lot  1,  about  14  chains  south  from  the  river,  ex- 
tending thence  in  a  direction  about  south  70  degrees  east,  to 
the  western  line  of  M.*s  purchase,  and  thence  southward  along 
that  line."  The  advertisement  which  was  referred  to  in  the 
grant,  announced  the  same  reservation  of  a  road.  In  an  action 
by  H.  against  M.  for  trespasses  committed  by  the  latter  on  the 
chain  of  land  thus  reserved,  it  being  conceded  that  at  the 
western  continuation  or  commencing  point  of  this  line  there 
was  no  reserved  or  declared  road,  though  there  had  been 
formerly  a  way  used  to  and  from  other  property  belonging 
to  H.  Held,  that  the  laud  in  question  was  a  public  highway  ; 
there  having  been,  both  before  and  after  the  grant  to  H.,  a 
dedication  to  the  public — effectuated  by  the  terms  of  the  grant 
to  H.,  at  all  events  as  against  H.     JRapley  v.  Martin  173 

HUSBAND,  a,  takes  freehold  interest  during  joint  lives  of  himself  and 
wife,  in  land  purchased  with  his  money  for  his  wife  after  her 
marriage,  and  such  interest  can  be  seized  and  sold  under  a 
fi.  fa,  against  him.     Hinklc  v.  Sdwnhcin  306 

See  Evidence  4 

IDENTITY,  evidence  of    R.  v.  Corcoran  83 

See  Evidence,  1. 

INFANT  not  eligible  to  be  elected  councillor  for  a  municipality.  R,  v, 
Momi  19 

named  on  the  electoral  roll,  and  being  a  ratepayer,  is  com- 
petent to  vote.  R,  V.  Moon  19 
nnder  the  age  of  fourteen  years  can  maintain  ejectment 
when  the  guardian,  in  soctigc  has  not  entered.  Jenkins  y. 
Harris  129 
See  Ejicctment,  1. 

INFORMATION. 

See  Quo  Warranto,  1.    /?.  v.  Cousins  1 

See  Crown  Lands  Occupation  Act  of  1 861,  8.  The  Atiomey 
General  v.  Josephson  135 

INJUNCTION.  1.  In  an  action  for  an  infringement  of  a  patent,  the 
invention  of  a  gold  amalgamator,  with  a  count  in  detinue  for 
the  machine,  a  Judge  had  granted  ex  parte  an  injunction  under 
the  Common  Law  Procedure  Act,  restraining  the  defendant 
from  using  the  machine.  On  motion  to  dissolve  the  injunction 
— the  defendants'  case  being  that  they  purchased  the  machine 
from  a  thinl  person  authorised  by  the  plaintiffs  to  sell  it — the 
Court  dissolved  the  injunction,  on  the  gromid  that  whether  it 
was  an  infringement  of  a  patent  or  not,  it  was  not  a  case  for 
an  injunction.     Golding  v.  Humble  310 

INSOLVENT  ACT.  1.  Action  by  the  indorsee  against  the  maker  of 
two  promissory  notes,  payable  to  S.  A.  or  order,  and  by  him 
indorsed  to  the  plaintiff. 

Plea,  that  after  the  delivery  of  the  promissory  notes  to  S.  A., 
and  whilst  they  remained  his  property  and  part  of  his  estate, 
he  was  indebted  to  the  plaintiff  and  divers  other  persons  ;  and 
that  S.  A.  indorsed  and  delivered  the  notes,  he  being  at  the 
time  insolvent,  within  sixty  days  before  his  sequestration  ;  and 
that  such  indorsement  and  delivery  had  the  effect  of  preferring 
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the  plaintiff,  being  a  ci-editor  as  aforesaid,  to  others  of  his  then 
existing  creditors.  The  plea  also  alleged  the  fact  of  the  due 
sequestration  of  S.  A.'s  estate,  and  the  appointment  of  an 
assignee  thereof ;  and  that  by  him,  since  the  commencement 
of  this  suit,  the  election  had  been  made  to  avoid  the  trans- 
action, onbehalf  of  the  insolvent's  creditors — and  to  claim  the 
instruments  as  part  of  the  assets  belonging  to  the  estate. 
Held  good. 

Replication — that  S.  A.  was  indebted  to  the  plaintiff  long 
before  and  at  the  time  of  the  indorsements  in  question,  for 
services  as  an  attorney  ;  and  that  he  lent  S.  A.  money,  on  two 
occasions,  upon  security  of  the  notes,  which  were  accordingly 
deposited  with  and  agreed  to  be  held  by  the  plaintiff,  as 
security  for  the  repayment  of  such  loans  with  interest — both 
such  loans  and  the  consequent  deposit  being  more  than  sixty 
days  before  the  sequestration.  It  then  alleged  that  eventually 
S.  A.  sold  him  the  notes,  and  thereupon  endorsed  them  without 
recourse,  for  a  stated  sum  (such  sale  and  indorsements  being 
within  the  sixty  days),  the  plaintiff  deducting  therefrom  the 
amount  due  to  him  for  services,  and  for  the  two  loans  and 
interest  thereon  ;  which  deduction,  it  was  then  agreed  between 
the  parties,  should  be  taken  as  payments  of  those  amounts. 
Averment — that  the  plaintiff  was  not  at  the  time  aware,  nor 
had  he  notice,  that  such  payments  were  voluntary  preferences 
by  S.  A.  over  other  creditors,  or  that  the  latter  was  then 
insolvent,  or  rendered  thereby  insolvent,  &c. — negativing  the 
other  matters  mentioned  in  the  enactment.  The  replication 
also  alleged  that  the  transaction  was  not  a  fraudulent  prefer- 
ence— ^and  that  it  had  not  the  effect  of  a  preference  as  allied 
in  the  plea.  Held  bad — that  the  tmnsaction  between  the 
plaintiff  and  S.  A.,  as  disclosed  on  these  pleadings,  was  one  of 
a  transfer  and  delivery  of  chattels,  void  as  against  S.  A.'s 
assignee,  under  the  8th  section  of  the  6  Vic,  No.  17,  and 
could  not  be  deemed  a  payment  within  either  the  12th  section 
of  that  Act,  or  the  1st  and  2nd  sections  of  the  25  Vic,  No.  8. 
Levy  V.  Smith  329 

JURY,  sending  back,  to  reconsider  veitlict  in  criminal  case.  R,  v. 
IHcksmi  298 

See  Laucekt,  2. 

JUSTICES.  1.  A.  being  in  the  occupation  of  an  unlicensed  house,  in 
which  several  persons  were  found  drinking  spirits,  was  appre- 
hended with  those  persons  under  the  51st  section  of  the  Sale 
of  Liquors  Licensing  Act,  and  brought  before  the  justices. 
Thereupon  evidence  was  gone  into  ;  and,  at  its  close,  the 
further  hearing  of  the  case  against  A.  was  adjourned.  On 
the  day  of  adjournment  A.  did  not  anpear,  and  in  her  absence 
the  justices  convicted  her  (under  the  same  section)  of  un- 
licensed retailing,  and  inflicted  a  fine  Held  {FaticeU,  J., 
dissentientc\  that  the  conviction  was  bad. 

Held  {jyer  Stephe7i,  C.  J.,  and  CJiecke^  J.),  also  that  the  pro- 
visions of  the  11  and  12  Vic,  c  43,  had  no  application  to  the 
case.     Ex  parte  Conn  354 

LANDLORD  AND  TENANT. 

See  Covenant,  1.     Kin^don  v.  Gale  211 

LARCENY.  1.  Recent  possession  of  stolen  bank  notes,  of  which  the 
prisoner  could  give  no  satisfactory  account,  is  evidence  either 
tliat  he  stole  them,  or  that  he  received  them,  knowing  them  to 
have  been  stolen,  accoixiing  to  the  other  circumstances  of  the 
case.     R.  v.  Sauiuiers  200 

2.  The  prisoner  being  indicted  for  stealing  and  receiving  certain 
horses,  was  acquitted  of  the  stealing  but  found  guilty  of  the 
receiving.  After  the  verdict  of  guilty  had  been  pronounced 
and  minuted  by  the  clerk,  the  jury  said  that  tney  recom- 
mended the  prisoner  to  mercy,  on  the  ground  that  they 
thought  that  she  believed  herself  to  have  some  claim  to  the 
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prorterty.  The  Court  held  that  under  the  circumstances  the 
verdict  was  wrong,  and  that  the  prisoner  ought  not  to  have 
been  convicted. 

Practice  as  to  the  amendment  of  a  criminal  case  reserved 
under  the  18  Vic,  No.  8.     It.  v.  Dickson  298 

LESSEE,  covenants  by    Kiiigston  v.  Oalc  211 

See  Covenant,  1. 

LETTERS,  contract  by    Grainger  v.  Vindin  32 

See  Contract,  1. 

LIBEL. 

See  Defamation,  2.    Lang  v.  Fairfax  268 

See  Criminal  Information,  1.     K,  v.  Oyril  Cecil  323 

LICENSED  PUBLICANS  ACT,  25  Vic,  No.  14. 

Sec  Justices,  1.     Ex  parte  Conn  354 

LIQUIDATED  DAMAGES. 

See  Agreement,  1.     Rayner  v.  Ly§^r  866 

MORTGAGE..  1.  The  52nd  section  of  the  Trustee  Act,  1852,  enacts 
that  whenever  the  person  entitled  to  receive  payment  of  any 
money  secured  by  mortgage  upon  land  shall  endorse  upon  the 
deed  of  mortga^'e  an  acknowledgment  under  his  hand,  attested 
by  one  witness,  of  the  payment  of  the  moitgage  debt  in  full, 
such  indorsement  shall,  on  registration  thereof,  &c.,  **  operate 
as  a  discharge  of  the  mortgage  debt,  and  a  reconveyance  of  all 
and  singular  the  hereditaments  comprised  in  such  mortgage, 
to  the  person  or  persons  who  shall  at  the  time  of  such  payment 
be  entitled  to  the  equity  of  redemption  thereof,  according  to 
his  or  their  respective  interests  therein."  Held,  that  the 
section  applies  only  to  the  case  of  mortgagor  and  mortgagee, 
where  the  former  pays  off  the  latter's  mortgage.  R(mse  v. 
Nixmi  345 

MUNICIPALITIES. 

See  Quo  Warranto,  1.    It,  v.  Cousins  1 

„      „  „  2.     It.  V.  North  14 

NEW  TRIAL.  1.  In  an  ttct;ion  brought  to  recover  a  bill  of  exchange 
for  £264  10s.  in  favour  of  A.,  accepted  by  the  defendant,  and 
endorsed  by  A.  to  the  plaintiffs,  it  appeared  that  the  plaintiffs 
had  discounted  the  bill  for  A.,  and  had  afterwards  given  it 
back  to  him  to  be  exchanged  for  another.  The  plaintiffs'  case 
was  that  the  defendant  had  got  the  bill  from  A.,  and  tore  it 
up.  Plaintiffs  wrote  to  the  defendant  stating  these  facts,  and 
demanding  a  return  of  the  bill  ;  to  which  the  latter  replied, 
"  I  must  refer  you  to  your  principals  in  the  matter  to  which 
you  allude,  and  in  which  I  have  no  interest."  The  defendant 
and  A.  were  in  Court  at  the  trial,  and  neither  of  them  were 
called  for  the  plaintiffs.  Ko  evidence  was  called  for  the  de- 
fendant. The  jury  having  found  a  verdict  for  the  defendant, 
the  Court  granted  a  new  trial  on  imyment  of  costs.  Fother- 
ingkam  v.  O'Brien  351 

ORDERS  IN  COUNCIL 

See  Crown  Lands  Occupation  Act  of  1861,  1.  Blackman 
v.  Mylecharane  43 

See  Petition  of  Right,  1.     Campbell  v.  The  Qmen         142 

PATENT. 

See  Injunction,  1.     Golding  v.  Huvible  310 

PAYMENT. 

See  Insolvent  Act,  1.    Lev^y  v.  Sjnilh  829 

PENALTY. 

See  Agreement,  1.     Rayner  v.  Lyster  366 

PETITION  OB'  RIGHT.  1.  In  a  i)etition  of  right  it  appeared  that 
tenders  were  invited  by  a  notice  in  the  Gazette  of  12th  March, 
1851,  for  a  block  of  land  described  as  **Coonargo,  block  A, 
48,000  acres,"  and  bounded  as  therein  mentioned  ;  and  a 
tende^  by  D.  containing  the  same  description  and  boundaries 
was  accepted.  Afterwards,  an  amended  description  of  the 
same  block,  stating  the  area  to  be  80,000  acres,  and  giving 
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new  bonndaries  in  accordance  with  snch  enlarged  area,  was 
sent  by  the  Government  to  D.,  and  published  in  the  Gazette  of 
11th  August,  1852,  and  thereupon  Government  accepted  the 
tender  of  D.  by  the  new  description.  This  run  having  been 
forfeited  for  non-payment  of  rent,  tenders  were  again  invited 
by  a  notice  in  the  Gazette  of  11th  September,  1857,  for  the 
same  run  therein  stated  to  have  become  vacant,  giving  it  the 
same  name,  and  describing  it  in  the  same  terms  and  with  the 
same  boundaries  as  in  the  advertisement  of  12th  March,  1851. 
The  tender  of  H. ,  which  stated  that  he  proposed  to  take  a  lease, 
&c.,  of  the  land,  '^  known  as  Coonargo,  block  A,"  and  in  a 
schedule  annexed  to  the  tender,  described  in  the  same  way  as 
in  the  Gazette  of  12  th  March,  1851,  having  been  accepted,  the 
Government  put  up  to  auction  as  a  new  run,  under  the  name 
of  "  Coonargo,  D,  the  land  inchided  in  the  amended  descrip- 
tion, published  in  the  Gazette  of  llth  Aucust,  1852,  but  ex- 
cluded from  the  description  published  in  the  Gazettes  of  12th 
March,  1851,  and  of  llth  September,  1857.  Held,  that  under 
such  circumstances  the  contract  between  the  Government  and 
H.  only  related  to  the  land  described  in  the  Gazettes  of  March 
1851,  and  September  1857,  and  that  the  Government  was 
entitled  to  sell  the  excess — that  is,  the  land  included  in  the 
larger,  but  excluded  from  the  smaller  area,  as  a  new  run, 
under  the  13th  section  of  the  second' chapter  of  the  Orders  in 
Council — and  that  the  12th  section  did  not  affect  any  such 
power.     Campbell  v.  Tlie  Queen  142 

PLEADING.  1 .  Declaration  for  maliciously  circulating  a  false  state- 
ment, that  the  whole  of  the  pits  and  sheds  of  the  plain tiflTs 
tannery  had  been  swept  away,  by  stating  that  such  was  the 
case  to  B.,  who  forwarded  a  telegram  to  a  person  in  Sydney 
to  that  effect,  whereby  the  plaintiff  was  put  to  great  loss,  in- 
convenieuce,  and  delay  in  carrying  on  the  tannery  and 
business,  and  lost  great  gains  which  he  would  have  otherwise 
made  ;  and  also  was  put  to  great  loss,  &c.,  in  this,  that  one 
F.  L.  who  had,  on  the  order  of  the  plaintiff,  dispatched  from 
Sydney  certain  galvanized  iron  roofing  for  the  sheds  of  the 
tannery,  on  hearing  the  report  so  circulated  by  the  defendant, 
stopped  the  roofing,  and  directed  the  same  to  be  brought  back 
to  Sydney,  whereby  the  tannery  and  sheds  were  greatly 
injured  from  being  left  without  the  roofing  ;  and  also  in  thi^ 
that  a  certain  bark  mill  constnicted  for  the  plaintiff,  on  the 
order  of  one  H.  by  K.  and  Co.,  of  Sydney,  was  detained  for  a 
long  time,  to  wit,  till  the  falsity  of  the  report  was  known  to 
H.  and  H.  and  Co.,  whereby  the  plaintiff  sustained  great  loss 
and  damage.  Held,  on  demurrer,  to  disclose  no  cause  of 
action.     Russell  v.  Robinson  37 

2.  Drawer  and  payee  against  the  acceptor  of  a  bill  of  exchang, 
dated  10th  December,  1864,  and  payable  to  the  plaintiff's 
order  three  months  after  date.  Plea,  that  by  a  contempo- 
raneous agreement  in  writing  the  money  was  not  to  be  paid 
till  the  expiration  of  six  months  from  the  date  of  the  bilL 
Averment,  that  the  agreement  and  the  acceptance  constituted 
and  were  one  and  the  same  conti-act. 

Replicotion,  that  the  agreement  mentioned  in  the  plea  is 
one  and  the  same  agreement,  and  was  and  is  in  the  words  and 
figures  following,  &c.  It  then  set  out  a  mortgage,  dated  the 
9th  December,  1864,  of  a  share  in  a  claim  for  £150,  with  a 
proviso  that  should  the  defendant  repay  the  £150,  together 
with  interest,  *•  within  six  months  from  tlie  date  hereof,"  the 
agreement  should  be  void. 

Held,  on  demurrer,  that  if  it  sufficiently  appeared  on  the 
record  that  the  loan  was  the  sole  consideration  for  the  biU, 
and  that  there  was  only  one  transaction,  it  wotild  bo  a  good 
defence  at  law  ;  and  the  pleadings  were  allowed  to  be  amended 
to  raise  this  defence.     Bucklen  v.  Kay  326 

See  Insolvkxt  Act,  1.     Levy  v.  Smith  829 


INDEX  TO   CASES  AT  LAW.  xiii 

PRACTICE.  1.  Where  the  deposition  of  a  deceased  witness,  taken  in 
accordance  with  the  provisions  of  Sir  John  JerM  Act,  con- 
tained hearsay  evidence,  the  Judge  directed  the  whole  of  the 
deposition  to  be  read,  but  told  the  jury  not  to  pay  any 
attention  to  the  hearsay  testimony.  Held,  that  this  was  the 
proper  course  to  be  pursued.     R.  v.  LaurU  84 

2.  An  acquittal  on  a  charge  of  feloniously  assaulting  and  wound- 
ing witn  intent  to  murder,  is  not  a  bar  to  an  information  for  a 
common  assault  and  battery.     R.  v.  Dottglass  157 

3.  In'  ejectment  by  the  official  assignee  of  R.  an  order  was  made 
ex  parte,  allowing  R.  and  his  wife  to  appear  and  defend  under 
the  128rd  section  of  the  Common  Law  Procedure  Act  of  1853  ; 
on  motion  to  rescind  the  order,  Held  (by  Hargrave,  J. ),  that 
such  order  was  rightly  granted  ex  parte.  But  it  appearing  by 
the  affidavits  that  R.  s  right  to  the  order  was  abandoned,  and 
no  facts  were  shewn  from  which  the  relation  of  landlord  and 
tenant  could  be  said  to  exist  between  the  wife  of  R.  and  the 
defendant,  the  order  was  rescinded. 

A  second  application  having  been  made  upon  an  affidavit 
that  the  legal  estate  had  been  conveyed  to  the  wife  of  R.  in 
fee  simple  from  the  Crown ;  that  she  had  resided  with  the 
defendant  on  the  premises  rented  from  her  by  him  ;  that  the 
defendant  about  a  week  back  had  given  up  absolute  possession 
to  her  as  his  landlady,  and  that  she  was  now  in  actual  pos- 
session, was  refused  with  costs  by  Hargrave,  J.  Sempiu  v. 
Rashleigh  184 

4.  Tfce  Rules  of  Practice  directing  that  "daring  the  half-yearly 
vacation  no  time  shall  run  for  pleadings,  or  the  doing  of  any 
other  thing  at  law  or  in  equity,"  do  not  apply  to  the  montn 
within  which  an  application  for  an  appointment  to  tax  a  bill 
of  costs  under  the  first  section  of  the  Attorneys  Act  must  be 
made  ;  and  an  ex  parte  order  having  been  obtained  after  the 
expiration  of  the  month,  was  discharged  by  Hargrame,  J. 
Ex  parte  Afclntosh  191 

5.  An  affidavit  to  hold  to  bail  stated  that  the  defendant  was  a 
storekeeper  carrying  on  business  in  Brisbane,  Queensland ; 

.  that  he  had  been  in  Sydney  for  ten  days,  and  had  stated  to 
the  plaintifi's  attorney  that  he  was  going  to  Brisbane  the  next 
day.     Held,  insufficient. 

The  affidavit  must  either  state  that  the  action  will  be 
probably  defeated  in  the  woi-ds  of  the  statute,  or  must  state 
circumstances  from  which  that  result  can  reasonably  and 
naturally,  and  not  by  conjecture  merely,  be  deduced.  Keep  v. 
Benjamin  321 

as  to  amendment  of  criminal  case  reserved  under  the  13  Vic, 
No.  8.     R.  V.  Dickson  298 

motion  to  strike  out  cotints.     Stockdale  v.  HamUton         313 
See  Real  Property  Act,  1. 

as  to  distribution  of  issues  for  purposes  of  taxation.    Lexy  v. 
Smith,  note  (6)  343 

PREFERENCE  by  an  insolvent.    Levy  v.  Smith  329 

See  InsoIiVENT  Act  1 

PRESUMPTION  of  execution  of  deed.  PhiUips  v.  WaZmaUy  202 
See  Ejectment,  2. 

PROMISE  OF  LEASE  under  sect.  28  of  the  Crown  Lands  Occupation 
Act  of  1861.     Blaekman  v.  Mylecharane  43 

See  Crown  Lands  Occupation  Act  of  1861,  1. 

PROHIBITION.  1.  Where  a  Court  of  Petty  Sessions  under  the 
Small  Debts  Act  made  an  order  against  A.  for  the  payment  of 
rates  due  upon  certain  premises,  under  the  8l8t  section  of  the 
Municipalities  Act,  the  Court  refused  to  interfere  by  pro- 
hibition, alUiough  there  was  no  evidence  to  show  that  A.  was 
a  tenanl^  proprietor,  or  occupier  of  the  premises  at  the  time 
the  rate  became  due.     Ex  parte  Hamilton  164 

2.  When  upon  the  plaintiff  not  a]^pearing,  a  case  is  struck  out 
under  the  63rd  section  of  the  District  Courts'  Act,  the  action 
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is  at  an  end,  and  a  District  Court  Judge  has  no  jarisdiction  to 

restore  to  the  list  a  case  so  struck  out.  Ex  parte  Bradley  304 

See  District  Court,  1.     Ex  parte  Hickey  23 

,,  ,,  „       3.     Ex  parte  Jsher  71 

PUBLIC  BENEFIT,  question  whether  the  publication  of  defamatory 

matter  is  for  the    Larig  v.  Fairfax  26S 

See  Defamation,  2. 

QUO  WARRANTO.     1.  Persons  whose  names  are  on  the  electoral 

roll,  and  also  entered  as  having  a  freehold,  leasehold,  and 

household  auelification,  Areprimd/acU  ratepayers,  and  entitled 

to  vote  at  tne  election  of  councillors  for  a  municipality. 

An  application  for  a  qtio  icarranto  information  will  not  be 
granted,  on  the  ground  of  the  badness  of  some  of  the  votes 
given  in  favour  of  the  defendant,  unless  it  Is  shi*wn  by  the 
relator  that  if  the  votes  complained  of  are  rejected,  the  de- 
fendant would  be  in  a  minority. 

Persons  assessed  for  i-ates  are  entitled  to  pay  the  amount  at 
any  moment ;  and,  therefore,  the  proper  officer  is  justified  in 
receiving  the  rates  of  such  persons  on  the  day  of  the  poll, 
although  the  Municipal  Council  has  resolved  that  rates  should 
not  be  received  on  that  day. 

The  ballot  boxes  had  lieeu  opened,  and  the  poll  declared  by 
the  Chairman  before  the  time  directed  by  the  24th  section  of 
the  Act.  Heldj  that  although  such  opening  and  declaration 
were  clearly  illegal — yet.  as  the  chairman  believed  that  he 
acted  with  the  assent  of  all  parties,  and  was  not  shown  to  have 
acted  from  improper  motives — the  Court  would  qpt,  on  this 
ground,  make  absolute  a  rule  for  a  qv4)  warranto  information. 
£.  v.  Cotuins  1 

%  The  Chairman  of  a  Municipal  Council  who,  by  section  35  of 
the  MunicipaUties  Act  of  1858,  is  the  returning  officer  at  the 
election  of  councillors,  is  disqualified  as  returaing  officer  from 
l)eing  elected  a  councillor  at  the  election  where  he  presides  ; 
and  section  34,  which  provides  that  every  retiring  councillor 
may,  if  otherwise  qualified,  be  re-elected,  does  not  qualify  the 
Chairman,  being  a  retiring  councillor,  to  act  as  returning 
officer ;  and,  therefore,  if  he  be  returned,  the  election  is  void. 

Qxtcere^  whether  the  Chairman,  if  a  candidate  for  election  as 
councillor,  can,  under  section  16,  appoint  a  substitute  to  act 
for  him  as  returning  officer.     R.  v.  North  14 

3.  An  infant  is  not  eligible  to  be  elected  coimcillor  for  a  munici- 
pality under  the  22  Vic,  No.  13. 

Semhlt,  an  infant  named  on  the  electoral  roll,  and  being  a 
ratepayer,  is  competent  to  vote.     R.  v.  Moon  19 

4.  Costs  are  not  recoverable  upon  a  judgment  of  quo  warranto  (by 

Wise,  J.)    R.  V.  North  182 

RAPE,  a  boy  under  the  age  of  fourteen  cannot  be  convicted  of  an 
assault  with  intent  to  commit  a     R,  v.  Willis  59 

RATEPAYER,  infant    R.  v.  Moon  19 

RATEPAYERS. 

See  Quo  Warranto,  1.     72.  v.  Cousins  1 

REAL  PROPERTY  ACT.  1.  The  first  count  of  a  declaration  framed 
under  the  23rd  section  of  the  Real  Property  Act,  alleged  that 
the  plaintiff  was  seized  and  was  in  possession  of  land,  and  that 
the  defendants  knew  these  facts,  but  that  they,  notwithstand- 
ing, falsely  alleged  themselves  to  be  seized  and  be  in  pos- 
session, and  thereon  applied  for  a  title  under  the  Act.  The 
second  count  omitted  the  allegation  that  the  plaintiff  was 
seized,  and  the  allegation  that  the  defendants  knew  of  the 
plaintifl^s  title.  The  third  count  alleged  both  seisin  and  pos- 
session, but  omitted  the  statement  that  the  defendants  knew 
either  fact.  The  fourth  count  alleged  only  possession  in  the 
plaintiff.  In  all  other  respects  every  count  was  the  same  as 
the  first.  The  acts  complained  of  were  stated  in  exactly  the 
same  terms,  and  so  was  the  resulting  damage.  On  motion  to 
strike  out  three  of  the  four  counts,  the  Court  confined  the 
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plaintiff  to  the  first  count,  on  the  ground  that  the  four  counts 

were  founded  on  the  same  cause  of  action,  and  in  violation  of 

theEeg.  Gen.  T.  T.,  1853  (PI.)  r.  I.  Stochdalev.  Hamilton    313 
RECENT  POSSESSION  of  stolen  bank  notes,  is  evidence  of  stealing 

or  receiving  according  to  the  other  circumstances.      R,  v. 

Saunders  200 

See  Larceny,  1. 
RECEIPT  of  the  payment  endorsed  on  mortgage  deed.     Rxruse  v. 

Nixon  345 

See  Moutgaop:,  1. 
RECONVEYANCK,  eudoraement  of  receipt  is,  by  mortgagor  to  mort- 
gagee.    Rouse  V.  Nixon  345 

See  MoRTOAGK. 
REFERENCE. 

See  Award,  1.     In  re  Warhy  302 

REGISTRATION.     1.  The  non-registration  of  a  conveyance  makes  it 

void,  as  against  a  subsequent  purcha^:er  for  value,  under  a  deed 

duly  registered,  whether  from  the  transferor  himself  or  from 

his  assignee.     Fuller  v.  Goodwin  66 

RESIDENCE.  I 

See  DiBTKiCT  Court,  3.     Ex  parte  Aslirr  71  ' 

RETURNING  OFFICER.  I 

See  Quo  Warranto,  2.     R.  v.  North  14 

SEAMAN.  I 

See  Shiitino,  1.     Ex  parte  Woodford  265  I 

SHIPPING.     1.  W^hen  a  British  ship  has  changed  owners,  but  the  j 

captain  remains  unchanged,  the  contract  of  service  between  ! 

the  captain  and  seamen  under  articles  executed  before  the  | 

change  of  ownership,  continues  in  force,  and  the  seamen  can  ' 

be  guilty  of  desertion.  I 

Robins  V.  Power  considered.     Ex  parte  IVoodford  265 

SMALL  DEBTS  ACT. 

See  PuoHiBiTiox,  1.     Ex  parte  Haviilt^n  164 

STAMP  DUTIES  ACT  OF  1865.     1.  The  third  section  of  the  Stamp 

Duties  Act  of  1865  enacts,  that  duties  shall  be  paid  "  for  and 

in  respect  of  the  several  matters  described  or  mentioned  in 

this  Act,   and  the  four  several  schedules  of  duties  hereto 

annexed,  or  for  or  in  respect  of  the  ])archment  or  paper  upon 

which  the  same  respectively  shall  be  written,"  and  **at  the 

several  rates  set  down  in  figui-es  in  the  schedule." 
The  schedule  is   as  follows  : — "  Bills   of    Exchange — 

Inland  bill  of  exchange  or  promissory  note  for  the  payment  to 

the  bearer,  or  to  order,  or  on  demand,  of  any  sum  of  money 

not  exceeding  £50 — one  shilling.    Foreign  bill  of  exchange  or 

Sromissory  note  drawn  in,  but  payable  out  of  the  colony  of 
few  South  Wales — the  same  duty  as  on  an  inland  bill  of  the 
same  ainount  and  tenor.  Bill  of  exchange,  draft,  or  order  drawn 
or  indorsed  out  of  the  colony  for  payment  of  money  on  de- 
mand— the  same  duty  as  on  an  inland  bill  of  the  same  amount  and 
tenor.  Draft  or  order  for  the  payment  of  any  sum  of  money 
to  the  amount  of  forty  shillings  and  upwards  to  the  bearer,  or 
to  order  on  demand—  o«c  penny," 

A  promissory  note  made  in  the  colony  by  G.  R.  in  favour  of 
H.  T.,  one  month  after  date,  payable  in  the  colony,  Held  not 
liable  to  duty. 

A  promissory  note  made  in  the  colony  by  J.  J.,  payable  one 
month  after  date,  in  favour  of  S.  G.  or  order.  Held  liable  to 
duty. 

A  promissory  note  made  in  Queensland  by  T.  C. ,  in  favour 
of  A.  P.  or  order,  one  month  after  date,  and  payable  in  the 
colony.  Held  not  liable  to  duty. 

.  A  bill  of  exchange  made  in  Sydnev  by  the  Bank  of  New 
South  Wales,  payable  at  Maitland  to  the  order  of  J.  C,  three 
days  after  siglit.  Held  liable  to  duty. 
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A  bill  of  exchange  drawn  by  the  Bank  of  New  Zealand,  in 
the  colony  of  New  Zealand,  payable  to  J.  H.  or  his  order,  at 
the  Bank  of  New  South  Wales,  in  Sydney,  fifteen  days  after 
sight,  Hdd  not  liable  to  duty. 

An  instrament  in  the  following  form — **Tarong,  Queens- 
land, August  1, 1866,  £10.  Pay  J.  B.  or  order  the  sum  of  ten 
pounds  sterling,  on  account  of  Henry  Wallis.  To  Messrs.  S. 
H.  and  Co.,  Sydney."    Held  liable  to  duty. 

An  instrument  in  the  following  form — "  Bank  of  New  Soath 
Wales,  Maitland,  6th  September,  1865.  £149  16s.  8d.  Pay 
to  the  order  of  Messrs.  A.  and  B.  one  hundred  and  forty-nine 
pounds  sixteen  shillings  and  three-pence,  for  value  received. — 
J.  M.  S.,  Manager.  To  the  Bank  of  New  South  Wales, 
Sydney."  £r«W  liable  to  duty  of  one  penny,  as  a  draft  for  the 
payment  of  '*  forty  shillings  and  upwards "  to  order  on 
demand. 

The  schedule  also  contained  the  following  item — **  Receipt 
or  discharge  given  for  any  sum  of  money,  for  forty  shillings 
and  upwards — one  penny.  Exemptions  from  the  preceding 
duties  on  receipts.  Acknowledgment  given  for  money  de- 
posited in  any  bank  to  be  accounted  for. 

The  Bank  of  New  South  Wales  having  received,  from  J.  E. 
C.  £114  on  fixed  deposit,  repayable  to  J.  E.  C.  twelvemonths 
after  date,  gave  him  a  memorandum  as  follows — '*Bank  of 
New  South  Wales,  &c.  Due  29th  July,  1866,  £114.  Sydney, 
29th  July,  1865.  Received  from  J.  E.  C.  the  sum  of  one 
hundred  and  fourteen  pounds,  at  a  fixed  deposit  for  twelve 
months,  to  bear  interest  at  the  rate  of  six  per  cent.  x>er  annum 
for  that  period,  from  the  date  hereof.  For  and  on  behalf  of 
the  Bank  of  New  South  Wales.— C.  M.  P.,  Manager."  Held 
liable  to  a  penny  duty  as  a  receipt.  The  AUomey-Oeneral  v. 
17u  Bank  of  New  South  Wales  245 

SURPRISE. 

See  New  Triai,  1.    Fotheringham  v.  O'Brien  851 

TAXATION,  special  circumstances  justifying  a  reference  to     Miller  v. 
ffennessy  319 

See  Attorney,  2. 

TROVER,  measure  of  damages  in    McBean  v.  Taylor  361 

TRUSTEE  ACT,  under,  the  endorsement  of  receipt  of  mortgage  money, 
is  reconveyance  between  whom.     Jtmise  v.  Nixon  345 

See  Mortgage,  1. 

VERDICT. 

See  Larceny,  2.     K  v.  Dickson  298 

WIFE'S   INTEREST  in  land  acquired  after  marriage.      Einkle  v. 
Schonhein  306 

See  Evidence,  4. 


CASES  IN  EQUITY. 


ADMINISTR  ACTION. 

See  Injunction,  2. 

ADVERTISBMENT  FOR  PROBATE.  The  advertisement  for  pro- 
bate to  one  of  two  execntom  named  in  a  will  mnst  mention  the 
second  execntor,  and  state  the  intention  to  apply  for  probate, 
with  leave  reserved  to  him.  In  the  goods  of  Simons, 
deceased  16 

ADVICE  OF  COURT,  nnder  Act  26  Vic,  No.  12.  A  testator  charged 
his  real  estate  with  an  annuity,  and  after  payment  thereof 
and  mean  while  subject  thereto  made  severalspecificdevisesof 
the  property — some  in  fee,  others  for  life  with  remainders 
in  fee  over.  The  trustees  were  directed  to  distribute  the 
surplus  rents  when  they  amounted  to  £1000,  among  the 
devisees,  "  rateably  and  in  proportion  to  the  relative  value 
of  the  properties  respectively  devised  to  them.'* 

Trustees  (seeking  advice  of  the  Court  as  to  the  dis- 
tribution) dirked  to  cause  the  several  properties  to  be 
valued— to  divide  the  fund  into  as  many  parts  as  there  were 
devises^^aoh  part  of  the  fund  bearing  the  same  proportion 
to  the  whole  as  the  corresponding  devise ;  and  where  the 
devise  was  in  fee  simple,  to  pay  to  or  invest  for  the  devisee, 
the  whole  of  such  allotted  portions  of  the  fund ;  but  in  the 
case  of  interests,  with  remainders  in  fee,  to  cause  the  relative 
values  of  the  same  to  be  calculated,  and  the  portion  of  the 
whole  fund  correspondine  to  such  devise  subdivided  accord- 
ing to  such  valuation,  and  the  parts  respectively  allotted  to 
the  life  devisee  and  the  devisee  in  remamder  paid  to  them, 
or  invested  for  their  benefit  respectively. 

Held,  that  the  general  valuations  of  the  properties  devised 
should  be  used  in  all  future  distributions.  Jn  re  Uaher^s  will 
and  Trust  Property  Act  of  1862  86 

CONFLICT  OP  JURISDICTIONS.  ' 

See  iNJUNcrrioN,  2. 

CONSIDERATION  IN  DEED. 
See  Rkdbmftion. 
See  Skttlxm&nt. 

CONSTRUCTION  of  words  in  will.  Held,  that  the  words  <<  to  permit 
A.  to  live  rent  free  and  without  molestation,"  during  the  life 
of  an  annuitant,  in  a  dwellinff-house,  charged  with  payment 
of  the  annuity,  and  specifically  devised  after  payment  of  the 
same,  confers  no  transferable  interest  in  it,  nor  diminishes  the 
legal  estate  of  the  specific  devisee.  In  re  Usher's  will  and 
Trust  Property  Act  of  1862  86 

CREDITORS  of  testator  domiciled  in  England.  Alliance  Bank 
(Limited J  v.  Irving  17 

See  Injunction,  2.  * 

in  insolvency.    SempiU  v.  Lee  90 

See  Sbttlimsnt. 

DIRECTION  OF  COURT. 

See  Advice  of  Cottbt. 

EQUITY  OF  SETTLEMENT,  WIFE'S. 
See  Settlement. 


xviii  SUPREME  COURT  REPORTS. 

INJUNCTION.  1.  A.  deftirinff  to  erect  some  quartz  crashing  ma- 
chinery,  contracted  with  M.  for  its  constmction,  and  for  the 
attaching  to  it  of  a  machine,  for  which  letters  of  registration 
had  been  granted  within  NewSouth  Wales,  under  the  16  Vic, 
No.  24.  The  machine  having  been  procured  out  of  New 
South  Wales,  was  ready  to  be  supplied  by  M.  under  his  con- 
tract. On  the  application  of  the  grantees  of  the  letters  of 
registration,  the  Court  refused  to  grant  an  injunction  to 
restrain  A.  from  accepting  it     Euaaell  v.  Bruyerts  1 

See  Patent. 
2  A  testator  possessing  larffe  and  real  and  personal  estate  in 
New  South  Wales,  died  domiciled  in  England,  lanraly  in- 
debted to  several  creditors— one  of  whom  residing  in  England 
instituted  a  creditor's  suit  in  the  High  Court  of  Chancery 
against  the  testator's  widow,  who  also  resided  in  England,  and 
was  the  sole  executrix  and  devisee  appointed  by  his  wiU.  In 
this  suit  a  decree  had  been  obtained  for  administration  of  the 
testator's  estate,  and  for  receivers  to  collect  hb  assets  in  this 
colony  and  elsewhere ;  but  before  their  actual  appointment 
the  executrix,  without  obtaining  probate  or  administration  in 
this  Court,  had,  by  her  son  as  agent,  taken  possession  of  part, 
and  was  proceedins  to  collect  and  realise  the  residue  of  the 
testator's  property  m  this  colony.  The  plaintiffs,  who  were 
also  English  creditors,  now  instituted  here  a  suit  of  the  same 
character  against  the  widow,  and  served  her  son  with  the  bill, 
under  an  oraer  for  substituted  service,  and  subsequently,  but 
before  appearance  entered  for  the  defendant,  and  without 
opposition,  obtained  an  order  for  the  appointment  of  a  receiver, 
and  for  an  injunction  to  restrain  the  defendant  from  dealing 
with  the  estate.  A  motioo  to  rescind  this  order  and  dissolve 
the  iniunotion  was  granted  by  the  Primary  Judge,  on  the 
ffrounds  principally  that  under  the  circumstances  of  this  case 
the  Court  of  Chancery  was  the  appropriate  forum  for  the 
creditors  of  the  testator  to  resort  to  for  relief,  and  that  the 
defendant  in  this  suit  was  not  the  personal  representative  of 
the  testator  in  this  colony. 

Heldt  by  the  full  Court  on  appeal  {8UphenS2.Z  ..dxsMsitieiUt)^ 
that  the  order  for  injunction  and  receiver  ought  to  be  restored. 

Hdd^  also,  that  this  Court  ought  not  to  refuse,  at  the 
instance  of  any  creditor  of  a  testator,  to  exercise  its  inherent 
jurisdiction  over  his  property  situated  in  this  colony,  but 
*  ought  to  place  all  such  property  under  the  protection  and 
management  of  officers  appointed  by  this  Court,  more 
especially  when  the  personal  representative  declines  taking 
out  administration  here. 

Held  further,  that  the  rights  of  creditors  suing  here  are  not 
diminished  or  affected  by  proceedings  relative  to  the  same 
matter  in  a  foreign  Court. 

Hdd.  also,  that  the  abseuce  of  a  legal  personal  representa- 
tive of  the  testator,  is  a  matter  of  objection  which  may  be 
cured  at  any  time  before  hearing,  and  is  without  any  effect 
on  an  application  for  a  receiver  and  injunction  ad  tntertm. 
AUianct  Bank  (Limited)  v.  Irving  17  45 

3.  The  plaintiff  V.  was  owner,  since  1833,  of  certain  lands, 
whereon  he  was  erecting  buildings  and  excavatiug  cellars. 
He  complained  that  M.,  the  owner  of  land  and  premises  ad- 
joining, allowed  sewerage  to  flow  from  his  land  into  the 
cellars  so  excavated,  and  prayed  that  M.  might  be  restrained 
from  continuing  the  nuisance.  The  sewerage  ran  through  a 
drain  crossing  the  land  of  V. ,  but  which  M  claimed  a  right  by 
prescription  to  u»e  for  such  purpose.  Held  (StepA«n,  C.  J., 
disnetUienU),  that  as  V.  and  his  predecessors  had  so  long 
acquiesced  in  the  use  of  the  drain  as  a  sewer,  he  was  not 
entitied  to  the  interposition  of  a  Court  of  Equity  for  the 
purpose  of  preventing  the  nuisance. 
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Held,  alao,  that  his  remedy,  if  any,  under  the  oircumstanceB, 
was  by  action  at  law  under  the  OminKm  Law  Procedure  Act. 
Vick^  V.  Marr  66 

See  pRESORiFTioy. 
4.  A  testator  devised  the  whole  of  his  property,  consisting  of  real 
estate,  leaseholds,  and  a  squattinf;  station  fnlly  stocked,  and 
also  ready  money,  to  his  wife,  jointly  with  F.  and  H.,  their 
survivors  and  survivor,  and  the  heirs  and  executors  of  such 
survivor,  upon  trust  to  permit  her  to  have  the  full  beneiSt  and 
enjoyment  of  the  property  for  life,  and  then,  upon  trust,  to 
divide  it  among  all  his  children — the  boys  at  twenty -one,  and 
the  girls  at  that  ase,  or  on  marriage.  Held,  that  the  le^^ 
estate  in  all  the  real  and  personal  property  of  the  testator  was 
vested  in  the  three  trustees,  but  that  the  wife  was  entitled 
to  the  enjoyment  of  the  whole  in  specie  during  ner  life. 

In  a  suit  instituted  bv  F.  against  H.  and  the  testator's 
widow,  who  had  married  again,  and  against  Harford  her 
present  husband,  charging  sundry  breaches  of  trust  by  the 
two  former  defendants,  and  misappropriation  by  Har/ord,  an 
order  was  made  on  motion  before  the  hearing  for  an  in- 
junction to  restrain  the  defendants  from  farther  interference 
with  the  trust  estate,  and  for  the  appointment  of  a  re- 
ceiver. At  the  hearing  the  injunction  was  dissolved,  and 
the  receiver  discharged,  on  the  ground  that  according  to  the 
true  construction  of  the  will  the  dealings  of  the  defendants' 
were  not  breach  of  trust,  the  wife  being  entitled  to  enjoy  the 
property  specifically.    FraU  v.  HeoUy  6,  81 

NUISANCE. 

See  iNJUNcnoK,  3. 

PATENT.  QufBrey  whether  any  restriction  in  a  patent  affecting  or  in- 
tending to  affect  the  buyers  of  a  manufactured  article,  made 
and  sold  in  violation  of  the  patent,  can  be  supported.  BueseU 
V.  Bruyeres  1 

See  Injunction,  1. 

PERSONAL  REPRESENTATIVE. 
See  Injunction,  2. 

PLEADING. 

.  See  Injunction,  2, 

PRESCRIPTION.  Quasre—yrheitieT,  as  there  can  be  no  such  thing, 
strictly  speaking,  in  this  colony,  as  *<  time  immemorial,*'  and 
the  Prescription  Act  (2  and  3  W.  IV.,  c.  71^oot  having  been 
adopted  here, the  rules  of  law  applied  in  England  prior  to  that 
Act,  as  to  the  presumption  of  lost  grants  of  easement,  ought  to 
be  followed  in  this  colony.     Vidkery  v.  Marr  66 

PROBATE. 

See  ADYKRTISEMfi.NT  FOB  ProBATI. 

RE  DEMPTION.  Bill  for  redemption— filed  by  the  purchaser  of  the 
assets  of  insolvent  mortgagor— charged  that  the  consideration 
in  some  of  the  deeds  was  not  paid  at  the  time  of  tbeir  exe- 
cution, nor  so  large  a  sum  ever  paid,  and  prayed  besides 
usual  accounts  an  account  of  all  moneys  paid  by  defendant. 
Answer  set  up  special  agreements  as  to  the  consideration 
to  be  inserted  iu  the  deeds. 
Held  (reversing  decree  of  Primary  Judge),  that,  with  respect 
to  one  of  the  deeds,  the  special  agreement  was  not  proved  by 
evidence,  and  that  the  deed  ought  to  be  taken  as  au  incum- 
brance to  the  extent  only  of  t£e  sums  actually  advanced. 
Broughton  v.  Rodd  54 

SETTLEMENT.  L.,  in  1843,  settled  certain  real  property  on  two  un. 
married  daughters,  one  of  whom  M.  subsequently  married  B. 
L.,  after  the  settlement,  continued  in  possession  of  the 
property,  and  B.  knew  nothing  of  the  settlement  untU  1859. 
On  15th  March,  1861,  B.  was  sued  for  a  largo  sum— and  a 
yerdict  being  obtained  on  the  30th  May  against  him,  he 
became  insol vent  on  1  st  June  following.    On  the  26th  March, 
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L.  having  discovered  that  B.  was  entitled  to  a  life  interest  in 
the  property  settled  on  his  wife,  and  which  was  worth  about 
£4000,  and  not  being  then  aware  of  the  action,  offered  K 
£500  for  his  life  interest,  for  the  purpose  of  settling  the 
property  on  B.'s  wife,  free  from  her  husband's  claims.  The 
offer  was  accepted.  Part  of  the  j^500  was,  on  the  8th  of  April, 
handed  by  L.  to  his  solicitors  for  payment  to  B.,  on  the  eze- 
cntion  of  the  conveyance  settling  the  property  on  the  wife. 
The  conveyance  was  executed  on  the  20th  of  April,  and  nut 
of  the  £500  was  returned  to  L.  in  payment  of  a  prior  deb^ 
Hddt  that  nuder  the  7th  section  of  the  Insolvent  Act  the 
deed  was  void  as  against  B.'8  creditors,  the  consideration  not 
being*  such  a  valuable  one  as  would  give  validity  to  the  con- 
veyance under  th%  Act. 
\HM  also,  that  as  against  the  creditors  under  B.'s  in- 
solvency, and  under  the  circumstances,  his  wife  was  entitled 
to  a  settlement  of  not  less  than  one-half  the  annnal  income 
of  the  property.    SempiU  v.  Lu,  90 

TRtJST,  BREACH  OP.  Trustees  are  lUble  for  the  loss  of  trust 
moneys,  if  in  investing  them  on  lands  of  permanent  value  they 
lend  more  than  two-thirds  the  value,  or  if  they  lend  more  than 
one-half  on  houses  or  buildings  of  fluctuating  value.  Con- 
sidering the  nature  of  colonial  property,  the  Court  is  more  in- 
clined to  narrow  than  enlarge  this  rule.     Tto  v.  RttUm  110 

TRUSTEES. 

See  Advice  of  Court. 
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